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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

MOTO, INC., )
Petitioner, )
\Z ) PCB
) (LUST Permit Appeal)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )
Respondent. )
NOTICE OF FILING AND PROOF OF SERVICE
To:  John T. Therriault, Acting Clerk Division of Legal Counsel
[linois Pollution Control Board [linois Environmental Protection Agency
100 West Randolph Street 1021 North Grand Avenue East
State of Illinois Building, Suite 11-500 P.O. Box 19276
Chicago, IL 60601 Springfield, IL 62794-9276

PLEASE TAKE NOTICE that I have today electronically filed with the Office of the
Clerk of the Illinois Pollution Control Board, pursuant to Board Procedural Rule 101.302 (d), a
PETITION FOR REVIEW OF THE AGENCY LUST DECISION, a copy of which is herewith
served upon the attorneys of record in this cause.

The undersigned hereby certifies that a true and correct copy of this Notice of Filing,
together with a copy of the document described above, were today served upon counsel of record
of all parties to this cause by enclosing same in envelopes addressed to such attorneys with
postage fully prepaid, and by depositing said envelopes in a U.S. Post Office Mailbox in
Springfield, Illinois on the 18" day of August, 2016.

Respectfully submitted,
MOTO, INC., Petitioner

BY: LAW OFFICE OF PATRICK D. SHAW

BY: /s/ Patrick D. Shaw

Patrick D. Shaw

LAW OFFICE OF PATRICK D. SHAW
80 Bellerive Road

Springfield, IL 62704

217-299-8484

pdshaw1law@gmail.com



Electronic Filing - Received, Clerk's Office ; 08/18/2016 - * * * PCB 2017-004 * * *

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MOTO, INC., )
Petitioner, )
)
V. ) PCB

) (LUST Permit Appeal)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )
Respondent. )

PETITION FOR REVIEW OF AGENCY LUST DECISION

NOW COMES Petitioner, MOTO, INC., pursuant to Section 57.7(c)(4) of the Illinois
Environmental Protection Act, 415 ILCS 5/57.7(c)(4), and hereby appeals the Agency’s final
decision, modifying a budget, and in support thereof states as follows:

1. This appeal arises from a release from a service station, commonly known as
Moto Mart, located in Fairview Heights, County of St. Clair, currently owned by MOTO, INC.,
and assigned LPC #1630525045.

2. In 1997, a release was reported from three underground storage tanks at the site,
for which remediation continues, and Incident Number 1997-2412 was assigned.

3. Progress on remediation has been slowed by offsite access issues, and the
bankruptcy of the former consultant, United Science Industries, Inc. Also, regulations and

practices have changed frequently over the time period.

4. On April 18, 2016, Petitioner’s new consultants submitted a corrective action plan
and budget.
5. In a series of e-mails from July 5" to July 7", the Agency raised issues with

equipment costs charged by the consultant, and ultimately set reimbursement rates for some of
the disputed items, explaining that “[w]ith the rates we think are reasonable, you aren’t going to
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make the huge profits you have in the past, but you will still be making money off items you
really shouldn’t be.”

6. On July 12, 2016, the Agency issued its decision, a true and correct copy of which
is attached hereto as Exhibit A.

7. The Agency decision modified the plan, and this modification is not disputed
herein. Moreover, in the hopes of finding a compromise on the budget, Petitioner’s consultant
agreed to certain reductions in consultant’s hours, which are not disputed herein either.

8. The Agency arbitrarily cut $3,964.73 from the budget for drilling, soil sampling
and vapor sampling work to be performed on the grounds that a previous consultant did not
collect soil samples from the vadose zone back in the 1990s. Regardless of whether or not
sampling should have been performed differently over 15 years ago when practices and
regulations were different, there is no question that the subject work is necessary and the costs
are reasonable to perform said work. The Agency lacks authority to cut or apportion based upon
the Agency’s reconsideration of its previous approval and payment for work it no longer finds
satisfactory.

0. The Agency improperly cut $446.16 for work budgeted to be performed by the
Senior Project Manager that the Agency believes should be done by the Account Technician. It
is reasonable for the Senior Project Manager to perform work on budget submittals.

10. The Agency improperly cut $21.00 for a measuring wheel as now being
considered an indirect cost. The costs associated with a measuring wheel is a direct cost to be
incurred in the field, and the new Agency policy that a measuring wheel is no longer a

reimbursable cost is contrary to its own application instructions and is an illegal unpromulgated
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rule.

11. The Agency improperly eliminated the entire cost for gloves ($16.00), bailers (5
for $16 each) shroud costs ($700.00). The rates proposed in the budget are reasonable, having
been traditionally approved by the Agency for decades, were documented in correspondence with
the Agency project manager and being less than the comparable cost for the consultant to lease
the equipment.

12. The Agency further cut reimbursement rates by improperly imposing rates that
had not been promulgated in rulemaking, namely a rate of $0.10 per page for photocopying,
$0.54 for mileage/truck rental, $16.00 for gloves, and $75.00 for use of a PID. The original rates
proposed in the budget are reasonable, having been traditionally approved by the Agency for
decades, were documented in correspondence with the Agency project manager, and are less than
comparable costs for the consultant to lease the equipment. Moreover, the Agency charges $0.15
for copying, the Internal Revenue Service mileage reimbursement rate does not apply to use of a
truck, and $75.00 is without any basis and it appears to be justified by the belief that the PID
used by Petitioner’s consultant is too nice for LUST work.

13. The application was complete, containing all of the information required pursuant
to Section 57.7(a)(2) of the Illinois Environmental Protection Act (415 ILCS 5/57.7(a)(2)),
pursuant to Section 734.135 of the Board’s regulations (35 Ill. Adm. Code § 734.135), and in
accordance with Illinois EPA forms and instructions existing at the time of the submittal.

14. This is a budget, the purpose of which is to account for all costs, including
materials, equipment, or field purchases, that may be required to implement the corrective action

plan, and unless the Illinois EPA believes such costs cannot be incurred or would necessarily be
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unreasonable, their removal is not authorized by any statute or regulation.

15. No statutory or regulatory provision would be violated by approving a budget
containing the contested items.

16.  The subject Illinois EPA letter was received by certified mail on July 14, 2016,

which is 35 days from the date this appeal is being filed, and therefore timely.

WHEREFORE, Petitioner, MOTO, INC., prays that: (a) the Agency produce the Record;
(b) a hearing be held; (c) the Board find the Agency erred in its decision, (d) the Board direct the
Agency to approve the budget as submitted, () the Board award payment of attorney’s fees; and
(f) the Board grant Petitioner such other and further relief as it deems meet and just.

MOTO, INC.,
Petitioner

By its attorneys,
LAW OFFICE OF PATRICK D. SHAW

By:  /s/ Patrick D. Shaw

Patrick D. Shaw

LAW OFFICE OF PATRICK D. SHAW
80 Bellerive Road

Springfield, IL 62704

217-299-8484

pdshaw1law@gmail.com

THIS FILING IS SUBMITTED ON RECYCLED PAPER
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