
~CEIVED

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD E~KSOFFICE
OF THE STATEOF ILLINOIS AUG 25 21JjJ~

SUTTERSANITATION, INC. and ) STATE OF ILLINOIS
LAVONNE HAKER, ) ~Iution Control Board

)
Petitioners, )

)
v. ) CaseNo. PCB 04-187

)
ILLINOIS ENVIRONMENTAL ) (PermitAppeal- land)
PROTECTIONAGENCY, )

)
Respondent. )

RESPONSETO ILLINOIS EPA’S MOTION TO STRIKE

NOW COMESPetitionersSutterSanitation,Inc. andLavonneHaker(collectively“Sutter”)

and herebyrespondsto RespondentIllinois EnvironmentalProtectionAgency’s(Illinois EPA”)

“Motion to StrikePortionsofthePetitioners’Motion for Partial SummaryJudgment”in theabove

captionedmatter. In supportof this Response,Sutterstates:

1. As notedin theIllinois EPA’s Motion to Strike, onAugust2, 2004 Sutterfiled its

Motion for Partial SummaryJudgment. Attachedto Sutter’s Motion were 10 exhibits. These

exhibitsincluded:exhibits1, 2 and7, portionsofthetranscriptofthesitinghearingheldbeforethe

EffinghamCountyBoardandincludedaspartoftherecordinPollution ControlBoardcase03-43

and 03-52 (consolidated);exhibit 3, portionsof thehearingtranscriptheld beforethePollution

ControlBoardinPollutionControlBoardcase03-43and03-52(consolidated);exhibits4, 5, 6, and

7 portionsof the administrativerecord of the Effingham CountyBoard siting proceedingsand

includedas part of the recordin Pollution Control Board case03-43and 03-52(consolidated);

exhibit 8, the Pollution Control Board Order in Pollution Control Boardcase03-42 and 03-52

(consolidated);exhibit 9, the unpublishedOrder of the Illinois SupremeCourt affirming the

PollutionControlBoardOrderin case03-42and03-52(consolidated);and,exhibit 10, aMerriam-
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Websterinternetdefinition of “establish.”By its Motion to Strike,theIllinois EPA seeksto strike

exhibits 1 through9.

2. As aninitial matter,evenif thereferencedexhibitswerestricken,thefactscentralto

the issuebeforethe Pollution Control Board in the partiessummaryjudgmentmotions arenot

disputednorwouldtheirabsencedetractfromthatissue. Thosecentralfactswhicharenotdisputed,

norcalledinto questionby theIllinois EPA’s Motion to Strike,arethatsubsequentto Suttersfiling

ofanapplicationfor localsitingapprovalfor asolidwastetransferstationwith EffinghamCounty,

and Effingham County’s approvalof that siting application,aneighboringlandownerplaceda

mobilehomeonpropertywithin the1000 foot setbackrequirementsofSection22.14oftheIllinois

EnvironmentalProtectionAct.

3. Sutteris mindful ofthecourtandPollutionControlBoardprecedenttheIllinois EPA

setsout in its Motion to Strike. However,andnotwithstandingthematterraisedin paragraphtwo

above,theexhibitsattachedto SuttersMotion forPartialSummaryJudgmentshouldnotbe stricken.

ThePollution ControlBoardis allowedto take“official notice” ofall factsofwhichjudicial notice

can be taken (35 Ill.Adm. Code 101.630). Judicialnotice allows a tribunal to considerpublic

documents,that arereadily verifiable. Callis, Papa,Jackstadt& Halloran,P.C. v. Norfolk and

WesternRR Co., 195 Ill.2d 356,254Ill.Dec. 707(Ill. 2001). This rulehasbeenspecificallyapplied

to thePollution ControlBoard. ESGWatts,Inc. v. PollutionControlBoard,282Ill.App.3d43,218

Ill.Dec. 183(4thDist. 1 996)(Anadministrativetribunalmaytakejudicialnoticeofmattersofrecord

in anotheradministrativeorder,determination,orjudgment,especiallywheretheseproceedingsare

relatedandinvolve thesameparties.) In this case,all thefactscitedby Sutterfall within thisrule.

First, underthe citedauthoritythereshouldbe no reasonabledisputethatthe Ordersofthe

PollutionControlBoardandAppellateCourtreferencedin exhibits8 and9 areimproper,shouldbe

stricken,or otherwisenot consideredby thePollution ControlBoard. Second,thefactsreferenced
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by exhibits1,2and3 concerningtheagriculturalnatureofthesurroundingareaandthepre-existing

useoftheSuttersiteasarecyclingdropoff pointareidentifiedin-thePdllutionControlBoardOrder

(exhibit 8) itself. (In addition, thefact referencedand supportedby exhibit 2 is supportedby a

specificreferenceto theadministrativerecordin thispermitappealandthusshouldnotbe stricken

in anyevent.)Third, thefactsreferencedin exhibits4, 5, 6 and7 relatingtopublic noticeofSutter’s

initial siting applicationarealsocontainedin thepublic recordofthesiting appealfiled, heardand

decided(asreflectedin exhibit 8) by the Pollution ControlBoard. In addition, thesefacts,as a

necessaryprecursorof obtainingsiting approval,canbe at leastgenerallyreferencedin this case

becauseSutternotedin its permitapplicationwith theIllinois EPAthatit hadobtainedlocal siting

approvaltherebyevidencingcompliancewith theAct’s requirementswith respectto propernotice

to neighboringlandownersandthepublic. Finally, SutternotesthattheIllinois EPA did notobject

to exhibit 10, adictionarydefinitionof theterm“establish.”

WHEREFORE,for thereasonscitedabove,PetitionersrespectfullyrequestthatthePollution

Control BoarddenytheIllinois EPA’s Motion to Strike.

Respectfullysubmitted,

SUTTERSANITATION, INC., and
LAVONNE HAKER, Petitioners

By: —

One0 TheirAttorneys

Sorling,Northrup,Harma
Cullen & Cochran,Ltd.

CharlesJ.Northrup,of Counsel
Suite800 Illinois Building
P.O.Box 5131
Springfield, IL 62705
Telephone:217.544.1144
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PROOF OF SERVICE

Theundersignedherebycertifiesthat anoriginal andtencopiesoftheforegoingdocument
wasservedby placingsamein a sealedenvelopeaddressed:

DorothyM Guim, Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite 11-500
Chicago,Ii. 60601

andcopiesto:

JohnJ. Kim, Attorney
ReneeCipriano,Director
Illinois EnvironmentalProtectionAgency
Division ofLegal Counsel
1021N. GrandAvenue,East
Springfield, Il. 62794-9276

Ms. CarolSudman
HearingOffice
Illinois Pollution ControlBoard
1021NorthGrandAve. East
PostOffice Box 19276
Springfield,IL 62794-9274

andby depositingsamein theUnitedStatesmail in Springfield, Illinois, on the ~ dayofAugust,
2004,with postagefully prepaid.
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