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BEFORETHE ILLINOIS POLLUTION CONTROLBOAR~LERR’SOFFICE

IN THE MATTER OF: )

PROPOSEDAMENDMENTS TO:
PUBLIC PARTICIPATIONRULES IN 35
ILL. ADM. CODEPART 309 NPDES
PERMITSAND PERMITTING
PROCEDURES
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STATE OF ILLINOIS
RO3-19 Pollution Control Board
(NPDESRulemaking)

NOTICE OF FILING

TO: DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601
(VIA AIRBORNEEXPRESS)

MarieE. Tipsord
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601
(VIA AIRBORNEEXPRESS)

(PERSONSON ATTACHED SERVICELIST)

PLEASETAKE NOTICEthat I havetodayfiled with theOffice oftheClerk of the
Illinois PollutionControlBoard an original and ninecopiesof aMOTION FOR
LEAVE TO FILE REPLY TO PETITIONERS’ RESPONSETO IERG’SMOTION
FOR A THIRD HEARING, copiesofwhich areherewithserveduponyou.

RobertA. Messina
ILLINOIS ENVIRONMENTAL

REGULATORYGROUP
3150RolandAvenue
Springfield, Illinois 62703
(217) 523-4942

Respectftillysubmitted,

ILLINOIS ENVIRONMENTAL
TORY GROUP,

Dated: April 28, 2003

THIS FILING SUBMITTED ON RECYCLED PAPER



CERTIFICATE OF SERVICE

I, RobertA. Messina,herebycertify that I haveservedcopiesoftheforegoingMOTION

FORLEAVE TO FILE REPLY TO PETITIONERS’RESPONSETO IERG’S MOTION FOR

A THIRD HEARINGupon:

W.C. Blanton, Esq.
Blackwell SandersPepperMartin LLP
2300 Main Street
Suite1000
KansasCity, Missouri 64108

MbertEttinger,Esq.
EnvironmentalLaw & Policy Center
35 EastWackerDrive, Suite1300
Thicago,Illinois 60601-2110

~vIr.RonHill
~vIetropolitanWaterReclamationDistrict
100 EastErie
Thicago, Illinois 60611

\‘ls, Vicky McKinley
~vanstonEnvironmentBoard
~23GreyAvenue
~vanston,Illinois 60202

Vir. SanjaySofat
Vis. ConnieTonsor
:ninoisEPA
[021 North GrandAvenueEast
yost Office Box 19276
;pringfield, Illinois 62794-9276

Vir. Larry Cox
)ownersGroveSanitaryDistrict
~710CurtissStreet
)ownersGrove,Illinois 60515

Ms. SusanM. Franzetti
SonnenscheinNath& Rosenthal
8000 SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606

JamesT. Hanington,Esq.
Ross& Hardies
150NorthMichigan
Suite2500
Chicago,Illinois 60601

JoelStemstein,Esq.
AssistantAttorneyGeneral
EnvironmentalBureauNorth
188 WestRandolphStreet
20th Floor
Chicago,Illinois 60601

Mr. JohnDonahue
City ofGeneva
1800SouthStreet
Geneva,Illinois 60134

Ms. Lisa M. Frede
ChemicalIndustryCouncilof Illinois
9801 WestHigginsRoad,Suite515
Rosemont,Illinois 60018

FredL. Hubbard,Esq.
Attorney atLaw
415 North Gilbert Street
PostOffice Box 12
Danville, Illinois 61834-0012

Mr. Irwin Polls
MetropolitanWaterReclamationDistrict
6001 West
Cicero,Illinois 60804

~yplacingsaiddocumentsin the UnitedStatesMail in Springfield, Illinois, postageprepaid,on April 28, 2003; andupon:



~s. DorothyM. Gunn
Clerk, PollutionControl Board
100WestRandolphStreet
suite 11-500
Chicago,Illinois 60601

\4arieTipsord,Esq.
ilinois PollutienControl Board
100WestRandolphStreet
uite 11-500

Chicago,Illinois 60601

iia Airborne Expresson April 28,2003, in Springfield, Illinois.

RobertA. Messina

ERG:OO1IRDockets/FiI/R-O13/COS— Motionfor Leave



BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

IN THE MATTER OF: )
)

PROPOSEDAMENDMENTS TO: ) R03-19
PUBLIC PARTICIPATION RULESIN 35 ) (NPDESRulemaking)
ILL. ADM. CODE PART 309NPDES )
PERMITSAND PERMITTINGPROCEDURES )

)

MOTION FOR LEAVE TO FILE REPLY TO
PETITIONERS’ RESPONSETO IERG’S MOTION FOR A THIRD HEARING

NOW COMES theILLINOIS ENVIRONMENTAL REGULATORY GROUP

(“IERG”) by andthroughoneofits attorneys,RobertA. Messina,pursuantto 35 Ill.

Admin. Code§ 102.402,andfor its Motion for Leaveto File Reply, statesasfollows:

1. OnMarch 26, 2003,IERGfiled with theIllinois Pollution ControlBoard

(“Board”) aMotion to requestaThirdHearingin theabove-captionedmatter.

2; On April 14, 2003,Petitionersfiled theirResponseto thatMotion.

3. In theirobjection,PetitionersarguethatIERGhasnot sufficiently

explainedits reasonsfor requestingaThird Hearing. Further, in theirResponse,

Petitionersmakeargumentsthat arecontradictedby Petitioners’owntestimonybefore

theBoardin this matter.

4. IERGhasnot addressedthe issuesraisedby thePetitionersin its Motion

to requesta Third Hearing,andfeelsthatif it is giventhe opportunityto addressthese

issues,theBoardwill bebetterableto rule on thatMotion.

5. For thereasonscitedabove,IERGrespectfullymovestheBoardfor leave

to file aReply to Petitioners’Responseto IERG’s Motion for a Third Hearing.

6. A copyof IERG’sReply is attachedheretoasExhibit A.



7. IERGherebymovestheBoardto grantthisMotion anddeemits Reply

filed asofthedatethat theBoardgrantsthis Motion.

8. GrantingthisMotion will not delaytheBoard’sconsiderationofIERG’s

Motion to RequestaThird Hearing.

9. IERGdoesnotmakethisMotion for purposesof delayorfor any other

improperpurpose,butratherforthereasonstatedabove.

WHEREFORE,theILLINOIS ENVIRONMENTAL REGULATORYGROUP

respectfullypraysthat theIllinois PollutionControl Boardgrantits Motion for Leaveto

File Replyandfor suchotherrelief asis just an4proper.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
REGULATORY GROUP,

By:___________

‘~RobertA. ~4’essina

Dated:April 28, 2003

RobertA. .Messina,Esq.
ILLINOIS ENVIRONMENTAL REGULATORY GROUP
3150RolandAvenue
Springfield,Illinois 62703
(217) 523-4942

IERG:OOl/Fil/Motionfor Leaveto File R
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BEFORE TIlE ILLINOIS POLLUTION CONTROLBOARD

IN THE MATTER OF: )
)

PROPOSEDAMENDMENTS TO: ) R03-19
PUBLICPARTICIPATIONRULES IN 35 ) (NPDESRulemaking)
ILL. ADM. CODEPART309 NPDES )
PERMITSAND PERMITTING )
PROCEDURES )

REPLY TO PETITIONERS’ RESPONSETO
IERG’ S MOTION FOR A THIRD HEARING

NOW COMES theILLINOIS ENVIRONMENTAL REGULATORY GROUP

(“IERG”), by andthroughoneofits attorneys,RobertA. Messina,pursuantto 35 Ill.

Admin. Code§ 102.402,and herebyrespectfullyrepliesto the.responsefiled by the

EnvironmentalLaw andPolicy CenteroftheMidwest, Illinois Chapterof theSierra

Club, andPrairieRiversNetwork(“Petitioners”)opposingIERG’s requestfor a Third

Hearing. Without atraceof shameorevenirony, IERGstatesasfollows:

1. OnMarch 26, 2003,IERGfiled with theIllinois Pollution ControlBoard

(“Board”) aMotion to RequestaThird Hearing in theabove-captionedmatter. IERG

filed thatmotion for a numberof reasons,but primarily for thepurposeofproviding

sufficienttime to reviewthehearingtranscript,preparedetailed,meaningfultestimony

for submittalto theBoard, andto meetwith theIllinois EnvironmentalProtectionAgency

(“Illinois EPA”) to discussits intentionto modify theproposedlanguageandto analyze

the impactofthe languageon IERG’s membercompanies.

2. On April 14, 2003,thePetitionersfiled aresponseto thatmotion. Counsel

for thePetitionersmakesmuchadoin his responseaboutthe amountoftime IERGhadto

reviewthePetitioners’proposal. ThatIERGhad severalmonthsto reviewthe initial

proposalis a correctassertion.WhatthePetitionerfails to mentionis theamountoftime

EXHIBIT A



IERG and the other stakeholdershad to review the first draft oftheIllinois EPA’s

proposalbeforethesecondhearing. For IERG, this time consistedofafewdays; for

otherstakeholders,this consistedofhours.

3. Ofprimaryconcernto IERGanditsMembers,however,is thepossible

inclusion ofnewlanguagedraftedby theIllinois EPAin theBoard’sproposalissuedat

first notice. If includedby theBoard,this languagewould introduceamechanismand

conceptsthat haveneverbeenthe subjectoftestimonyby theIllinois EPAor cross-

examinationby interestedstakeholders,suchascounselfor thePetitioners. To the

Illinois EPA’s credit, it hasspentconsiderabletime and effort meetingwith thevarious

stakeholdersto explainits positionon all ofthe issuesraisedby thePetitioners’proposal

and,particularly,there-noticemechanismthattheyhavecrafted. IERGbelieves,without

detailingthe entirerulemakingprocessandthepolicy behindits variousstepsand

accompanyingsafeguards,thattheBoardhassought’to createapre-FirstNoticeprocess

wherebyit canacceptaproposal,taketestimony,andallowfor interestedpartiesto cross-

examinethosewho testify, in aneffort to developawell thoughtoutregulatoryproposal

that, to theextentpossible,wascraftedin light oftheconcernsofall ofthe stakeholders.

IERGwholeheartedlyagreeswith thepoliciesbehindthis approachandbelievesthatthe

Boardshouldusethis sameapproachin this rulemaking.

4. Evidently,Petitionersalso agreethat this pre-FirstNoticeprocessis a

soundone. Counselfor IERGhassearchedfor thePetitioners’objectionto theBoard’s

schedulingoftwo hearingsbeforeissuingits FirstNoticeOpinionOrder. Shockingly,

despitecontinuingIllinois EPA “decisionsonnumerousNPDESpermitseverymonth,” I

havefound no suchobjection. Perhaps,this silenceis becausecounselfor thePetitioners
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recognizesthe importanceandvalueto theBoardandthevariousstakeholdersofsuch

hearingsbeforetheBoardacceptstheproposalandmakesit its own. Perhapshe simply

forgot to objectto thosehearingsaswell.

5. Counselfor thePetitionersalsourgestheBoardto denyIERG’s motion on

thegroundsthatuntoldnumbersof permitswill continueto be issuedby theIllinois EPA

underits current,allegedlydeficient,program. While recognizingthatno suchaction

couldbe takenby theBoard, counselchidesIERGfor not requestingamoratoriumonthe

issuanceofsuchpermitsduringthis rulemaking. Of course,thePetitionerstoowere

silent on suchamoratorium,raisingthequestionofwhy it wasevenincludedin the

response.But moreimportantly, this concernis contradictedby Petitioners’own

testimonybeforetheBoard in this matter. Onnumerousoccasions,counselsuggested

thatthesechangeswould not havemuchaffect on theday-to-dayoperationsofthe

Agency,asit is onlytherarecasewhenthis proposalwould comein to play (See, i.e.,

page8, line 8 orpage38, line 15, TranscriptofMarch 17, 2003,hearing). If what

counselfor thePetitionerssaysis true,thenthechancethatthe issuesin this rulemaking

will arisein thenearfuture is small, andno harmwill comefrom allowing theBoardto

hold athird hearingto considertestimonyandexaminationonnewlanguagethatthe

Boardhasnot previouslyseen.

6. Finally, thereis not currentlya deadlineby which theBoardis requiredto

adopttheregulationsproposedin thisrulemaking. Thereis no pendingnoticeof

deficiencyfrom theUnited StatesEnvironmentalProtectionAgencythreatening

withdrawalof its delegation,becausethatAgencyhasnot identifiedany shortcomings

with the StateofIllinois’ NationalPollutantDischargeEliminationprogram. As such,no
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materialprejudicewould resultif the Boardwereto grantIIERG’s Motion, andhold a

ThirdHearingin this matter.

WHEREFORE,for theaboveandforegoingreasons,ILLINOIS

ENVIRONMENTAL REGULATORY GROUPrespectfullyrequeststheIllinois

Pollution ControlBoardholda ThirdHearingin theabove-referencedmatter.

Respectfully,

ILLINOIS ENVIRONMENTAL

REGULATORY GROUP,

By: 4177 ~
Ro ert A. Me~ina

Dated: April 28, 2003

RobertA. Messina,Esq.
Illinois EnvironmentalRegulatoryGroup
3150RolandAvenue
Springfield,Illinois 62703
(217) 523-4942

IERG:OO1/Fil/Third HearingReply

4




