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THE COURT: Good norning and wel cone.
This is the continution of the hearing of the
contested case of the Sheltons vs the Crowns. Case
Nunber PCB 96-53. And, this is a noise
enforcenent action. M nane is June Edvenson, |'m
the Board's Hearing Oficer for this case. And,
counsel for the parties have entered their
appearances. W are at the point in our
proceedi ngs where we are in the mdst of the
cross-exam nation of M. Shelton by counsel for
Respondents, M. Robert Carson. Wuld you like to
continue at this tinme, counsel?

MR. CARSON: Yes, we're ready to proceed.

MR. DI VER. Madam Hearing Oficer, if |
can indicate, on the record, that on behalf of the
Conpl ai nants, there's one additional person in the
roomtoday that's our |egal associate, Elizabeth
Mol son, just so the record is clear on that.

THE COURT: Thank you. Welcone. All
right, then, let's have the re-swearing of the
W t ness.

(Wtness sworn)
DAVI D SHELTON,
after having been first duly sworn on oath,
deposes and testifies as foll ows:
CROSS EXAM NATI ON

BY MR CARSON

Q Good norning, M. Shelton.

A Good nor ni ng.

Q M. Shelton, I'd like to take you back to
June of 1995, sir. Do you recall, at that tine,
that there were sonme sound readi ngs that were done
by M. Al Shiner in June of 19957

A Yes.

Q And, you were present for those sound
readi ngs, were you not?

A Yes.

Q And, do you recall, sir, that those sound
readi ngs were taken after the acoustical enclosure
was installed at the Crown residence--

A Yes.

Q -- around their air conditioning unit?

A Yes.

Q Did that acoustical enclosure result in a
substantial reduction in the sound emtted from
the unit?

A Not until the cones were renoved.

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984
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Q After the renoval of the cones, which was
al so in June of 19957

A Yes.

Q At that tinme, sir, did those
nmodi fi cations of the enclosure and the cone
removal result in substantial reduction in the
sounds emtted fromthe unit?

A Yes.

Q You heard M. Shiner testify in these
proceedi ngs, did you not?

A Yes.

Q And, M. Shiner described, in his expert
opi nion, that the perceived reduction in sound to
the listener would be that the perceived sound
woul d be cut in half as a result of those
nmodi fi cations?

A Yes, he said that.

Q Do you agree with that, sir?

A | certainly don't disagree with it.

Q This is Exhibit No. 41. It was already
pl aced into evidence as part of the Petitioner's
case. And, this is your June 26th, 1995 letter to
Steve Crown, is that what that is, sir?

A Yes.

Q Now, according to this letter, you have
recei ved and have reviewed M. Shiner's
measurenents at the tine that he sent them is
that right?

A Yes.

Q And, it states, in the opening paragraph,
that the results of Monday night's test show t hat

the noise levels are still far in excess of |PCB
standards. You see that?
A Yes, that's follow ng the sentence where

| said the unit enclosure --

Q Yes. The I PCB standards that you're
referring to there were what?

A The Illinois Pollution Control Board
Nureri ¢ Noi se Standards.

Q Were you aware, sir, at the tine that you
sent this letter, that those nuneric noise
standards are not applicable to the sound emtted
fromone residence to anot her residence?

MR. KAISER (Objection, calls for a |egal
concl usi on.

MR. CARSON: |'m asking for the w tness
state of mnd. He sent this letter. He nade a

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984
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statenent. | want to know what his belief was at
the tinme he sent this letter.

MR. KAl SER  Excuse ne, Madam Heari ng
Oficer. If M. Carson would rephrase the
guestion so that, in M. Carson's opinion, the
II'linois Pollution Control Board standards are
i nappl i cabl e, because | don't believe that issue
has been resolved, for purposes of this hearing.
So, if M. Carson wants to state that there's
guestion about the application of those
standards--but, to state it as the law of this
case, as M. Carson has done, is clearly
i nappropriate. There's not been a ruling by the
Board as to whether those standards are, or are
not, applicable. And, it's our position that they
are, in fact, applicable.

MR. CARSON: Briefly respondi ng, M.
Edvenson, is think that what M. Kaiser is
suggesting that I1'mnot allowed to ask |eading

guestions on cross-exam nation. And, | believe
that | am |'mnot intending to go make
statenents of what the lawis. |'masking the

wi tness a | eading question, and that's all that
|"mintending to do, as to what his state of mnd
was at the tine.

MR. KAISER Parenthetically a m sl eadi ng
guesti on.

THE COURT: We've already entertained a
very simlar question to this question when we
| ast net. And, | asked that the w tness not be
asked to give any sort of |egal opinion, because
we W sh to separate the exam nation of the |aw
fromthe facts and stick with an exam nation of
the facts before this witness. However, if your
guestion is limted to whether or not he had an
understanding that it was or was not applicabl e,
although I find the rel evance of it sonewhat
questionable, I'll permt himto answer whether or
not he felt it was or was not, at the tine that he
wote the letter.

MR. CARSON: Thank you, your Honor. "1l
rephrase the question.

THE COURT: So, if you can rephrase it
narromy, we'll proceed with it.
BY MR CARSON:

Q M. Shelton, at the tinme that you sent

this letter, did you have an understanding as to

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984
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the applicability of those |IPCB standards?

A It was ny --
Q My question, sir, was did you have an
under st andi ng.

A Yes.

Q And, how did you gain that understandi ng?

A Thr ough di scussions wth counsel and G eg
Zak.

Q So, you had already consulted with
counsel as to the applicability of the | PCB
standards to the noise emtted fromM. Crown's
air conditioner onto your property, at the tine
you wote this letter?

A Yes.

Q And, you had the benefit of counsel's
interpretation of the statute at the tinme that you
wote this, the regulations, the standards, at the
time you wote this letter?

A | had a general inpression that | had
formed. | don't recall specifically asking
counsel to give ne a definitive answer as to the
| egal technicalities. But, | had a general
under standing that the nuneric standards woul d
apply here.

Q It was your belief that the nuneric
standards did apply?

A Yes.

Q Looking to the bottom of Exhibit No. 41,
on the first page, there's a statenent that there
are, or there were, certain other problens which
Al was unable to neasure at the tinme. And then,
you descri bed, for exanple, sound surges as
conponents of the systemcycling on and off. It
was your belief, sir, that M. Shiner's
nmeasurenents were not conpl ete?

A "' mnot sure how to answer the question.
| nsof ar as what he neasured, | had no reason to
doubt that they were true and accurate readi ngs.
There were certain neasurenents that it would have
been beneficial to have taken, that did not take
pl ace. And, they're described here in the
attachnment to this letter.

Q What you're suggesting, then, in this
sentence about the certain other problenms was that
there was a problemcreating the probl en?

A | don't understand the question.

Q VWell, you had M. Shiner there for the

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984
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pur pose of neasuring the problem But, evidently,
t he problem coul d not be re-created through that
met hod, is that what happened, sir?

MR. KAI SER.  (Obj ection, excuse ne, Madam
Hearing O ficer. W've had this objection as well
where, through a | eadi ng question, M. Carson has
attenpted to characterize the function M. Shiner
served in perform ng the sound measurenent
readings. And, to the extent he characterizes M.
Shiner's involvenent as an attenpt to solve the
problem 1 don't believe that was the testinony by
M. Shiner or M. Shelton. M. Shiner's role was
to obtain noi se measurenents.

MR. CARSON. And, ny question didn't say
anyt hi ng about solving the problem it was
measuring the problem

THE COURT: Could you rephrase your
question, M. Carson?

BY MR CARSON:

Q M. Shelton, did you, or did you not,
consent to having M. Shiner at your property that
night to take these neasurenents?

A Yes. As agreed to in our January
meeting with representatives of the Vill age,
Steven Crown and | were jointly paying for the
readi ngs to be done that eveni ng.

Q And, the purpose was to neasure the sound
emtted fromM. Crown's air conditioner onto your
property, right?

A At the lot I|ine.

Q And, your concern, as expressed in this
letter, was that the probl em sounds couldn't be
created for himto neasure, is that right?

A We, there was an agreed upon protocol
that M. Shiner reached wi th sonebody.
Q l"msorry, M. Shelton, | don't nean to

interrupt you. But, ny question was, in
expressing this statenent, certain other problens
which Al was unable to neasure. Wre you
expressing your opinion that there was a probl em
creating the probl en?

A There were certain sound readi ngs that
were not taken that m ght have been hel pful in
letting us know about the totality of the problem
such as the second fl oor reading.

Q Well, there was also sone difficulty
getting the air conditioner to cycle on and off,

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984
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right?

A M. Carson is referencing the | ast
par agraph of Page 1.

Q There's also a reference in the m ddle of
Page 1 to the attachnment, other issues, which is
part of Exhibit No. 41.

A Coul d you repeat the question?

Q In addition to not being able to take
measurenents at the second story w ndow, there was
al so sone difficulty obtaining the sound surges
t hat you described, right?

A Yes.

Q Now, | ooking to the second page of
Exhi bit No. 41, the third paragraph down, the
openi ng sentence, "As you know, our house is on

the market." You're referring there, sir, to your
efforts to sell your hone, is that right?
A Yes.

Q And, how long was it that you had your
house |isted for sale?

A | believe we listed it for sale
officially in early 1995. | believe in February,
if menory serves.

Q Is it correct that the house was |isted
for about seven nont hs?

A Yes.

Q And, at that tine, you entered into a
| ease?

A It was off the market for a period of
time between when it was on the nmarket for sale,
and when we put it on the market for |ease.

Q And, during the seven nonths that it was
listed for sale, | take it you didn't receive any
offers that were of a level that you believed you
shoul d receive for the house, is that correct?

A Yes.

Q Pl ease turn to, in the attachnent which
is part of Exhibit No. 41, entitled "O her
| ssues”. And, this description of other issues,
assune, is sonething you prepared?

A Yes.

Q Going on to Page 3 of the other issues,
there's a section entitled Shelton Air
Condi ti oner.

A Yes.

Q According to this statenment, M. Shiner
al so tested the Shelton's air conditioners, is

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984
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that correct?

A Yes.

Q You were there when those tests were
done?

A Yes.

Q And, evidently, one of the units was
measured as exceeding the IPCB nighttine |evels.
That was your understanding, wasn't it?

A He tested with both of our air
condi tioners on. The wei ghted average was bel ow
the nighttinme levels. However, at three or four
frequencies, there was a very slight exceedance.

Q Now, it says here, nevertheless, there
are three frequencies where the Shelton unit is
slightly above the nighttinme standards. | guess

that's what you just said, right, there were three
frequencies where it exceeded the I PCB nighttine
st andar ds?

A Slightly.

Q Is it your belief that slight exceedance
isn't relevant?

MR. KAI SER  (Objection, argunentative.
THE COURT: Sust ai ned.
BY MR CARSON.

Q You stated, in this letter, that the unit
slightly exceeded the nighttime standards. |Is
there sone expertise that you're relying on that
renders the exceedance only slight?

A | was basing that statenent upon ny
know edge, which | had devel oped sone |imted
know edge during the course of this case, about
noi se levels. And, 1, 2, or 3 decibels, 1 or 2
deci bels is frequently, as | understand it,
generally not deened to be mmjor.

Q So, you viewed that slight exceedance to
be not a big deal ?

A Yes, conpared to the Crown's exceedance.
Q You viewed it as not a big deal, right?
A Ri ght, based on the Crown's exceedance.
Q Now, at the sane time you were asking M.

Crown, were you not, to not only nmeet, but neet an
adequate margin of safety bel ow the | PCB
standards, isn't that right?

A We requested that, yes.

Q That was in your, we've already | ooked at
your letter of July 21st, Exhibit No. 47 where you
requested that the Crown unit neet an adequate

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984
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mar gi n of safety below Illinois" Numeric
St andar ds?
A Yes.
MR. KAISER (Objection. | believe that
m scharacterizes that exhibit. | believe that

Exhi bit No. 47 had to do with the design, and
factoring in a level of safety, in the design of
an encl osure, and other steps to renediate the
sound problem and didn't establish the standards
that M. Shelton was | ooking for.
MR. CARSON: |'mnot sure if that was an
obj ection, or whether that was a speech. Can | --
THE COURT: Let's just have it be
clarification that the reference that you nade,
M. Carson, was solely for the purpose of
rem ndi ng the Board what exhibit we're talking
about, at this point.
You can proceed.

BY MR CARSON

Q Just so we're clear exactly what Exhibit
No. 47 says, here's a copy of it. D d you, or did
you not, say to Steve Crown, or rather to Al an
Shiner, regarding the Crown air conditioner, that
you want any changes done right so that there's an
adequate margin of safety below IIlinois" nuneric
standards? You did say that in that letter,
didn't you?

A | did say that. And, the reason | said
that --

Q Well, if your counsel wants to ask you a
guestion, your counsel can ask you a question.
|'ve asked you if you said that. You' ve told ne

you did. If you don't mnd, I'll go to the next
questi on.
A Yes.

Q Thank you. Now, regarding this, not a
bi g deal, where your unit exceeded the standards
at three frequencies. Was that one of your units
or both of your units?

A Both of our units were on.

Q Now, in Exhibit No. 41, you just had the
singular, you said "Nevertheless, there are three
frequenci es where the Shelton unit is slightly
above the nighttinme standards."”

A To the best of ny know edge, both of the
units were on. And, it may have been a slip when
used the nunber here, the singular rather than

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984
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pl ural .

QO

How many units did you have?
A W had two units.

Q Was one of them bigger than the other?

A | believe that one is three tons, and the
other is two tons.

Q Where was the three ton unit | ocated?

A | believe, and the reason | say |
believe, is that I'"'mtrying to recollect which of
the units is which. The larger unit is |ocated on
the ground on the south side of our house. And,
the smaller unit, at that tinme, was | ocated
rooftop, over our famly room It's since been
relocated to insure that there isn't the slightest
violation of the IPCB standards on the Crown | ot
I'ine.

Q We have Exhibit No. 51 on the table in
front of you. This is the plan which was
represented in earlier testinony. And, right now,
if you would, point to Exhibit No. 51 where the
three ton unit was located at the tinme the
measurenents were taken in June of 1995? Pl ease
point, put a mark on it.

A |"'msorry, next to the word "garage".

Q And, the two ton unit, which you stated
was on the roof, but has since been noved now,
where was that | ocated?

A Approxi mat el y here.

Q Maybe if we could just put a X --

THE COURT: If you'd like to use red or
sonet hi ng- -

Q Using this red pencil --

THE COURT: Contrasting col or.

BY MR CARSON:

Q Can you put maybe a two ton with a circle
around it? And, the other unit, if you can put
three ton with a circle around it? Thank you.

And t hose--you' ve marked Exhibit No. 51
in the manner |'ve asked you to. And, those are
the units, the locations of the units that existed
in June of 1995?

A Yes.

Q Now, regarding the configuration of your
house. There's a seating area noted, and that
woul d be to the east, the east side of your house?

A Yes.

Q That's the patio you testified about

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984
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earlier?

A Yes.

Q s there also a screened in porch on that
si de of the house?

A No, no. There's a famly roomon the

sout heast side of the house, south of the patio.

Q So, the unit, the two ton unit was on the
roof above the famly roon?

A Yes.

Q Whi ch woul d be the east wall, exterior
wal | of the house. Could you draw that in a bl ue
penci | ?

A Roughly, this would be roughly the east
wall. The famly room

Q So, the famly roomprotrudes to the east
of the house?

A Yes.

Q Beyond the rest --

A Yes.

Q And, the patio is adjacent to that famly
roonf

A Yes.

Q And, also protrudes a little further--

A Yes.

Q --as shown on Exhibit No. 51. And, your

son, David's, roomis directly above the famly
room or is it inside, or is it west?

A It's to the west.

Q And, above?

A And above.

Q Can you draw in where David' s room was
| ocat ed?

Thank you. And, you testified that the
rooftop unit was relocted, at sonme point. \Wen
was that done?

A It was supposed to have been done ri ght
after the readings in the sumer of 1995.

However, it did not, because of weather delays and
schedul i ng problens with our air conditioning
contractor, did not happen until this sumer. It
happened in July.

Q Where was it noved to?

A It was noved directly to the east of the
house, on the west edge of the patio, between the
house and the pati o.

Q Maybe if we take this red pen and j ust
put an arrow and indicte where it was rel ocat ed.

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984
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Were's the nmaster bedroom | ocat ed?

A The master bedroomis |ocated on the
nort heast corner of the house. Wuld you like for
me to draw that?

MR, DIVER Let the record show the
witness is taking a black or blue pen --

A "1l note it as MB, master bedroom
BY MR CARSON.

Q Again, on Exhibit No. 41, sir, and the
page we were | ooking at, Page 3 of O her |ssues
where you were tal king about the Shelton air
condi tioner.

A Yes.

Q It states, in the |last sentence on that
page, "However, they are taking inmmediate steps to
insure that the unit conplies wwth the | PCB

standards at all frequencies". And, the "they" in
that sentence is you?

A Yes.

Q You and your famly?

A Yes.

Q And, according to this statenent that was
made in June of 1995, you were taking i medi ate
steps to conply with the IPCB nighttinme standards
Wi th respect to your own air conditioning units,
right?

A Yes, sir.

Q And what, if |I'melaborating on what you
said earlier, evidently what you deened to be the
appropriate response would be to nove that rooftop
unit down to the patio area?

A W did two things. W first had two
different air conditioning firms conme out and | ook
at our air conditioning situation. Based upon
their recommendati ons, we hired Dave's Heating and
Air Conditioning of Evanston, who had done work at
our house before, to do two things. One, with the
| arger unit on the outside of the house, there
were | oose parts on it. W had themtightened up.
This is an older unit, and he tightened those up.
Second, he determ ned that we should put a
conpressor cover over the smaller unit rooftop,
and that we should relocate it. And so, we engaged
himto do that. Unfortunately, as | nentioned a
nmoment ago, it was in the height of the sunmer.

He was not able to get it done until this sumer.

Q So, with respect to that rooftop unit,

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984
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you not only noved it down to the patio, you al so
put a conpressor cover over it?

A Yes. It was supposed to have one to
begin wth. But, apparently, it had never been
installed, which we did not know at that tine.

Q When that unit was on the roof, how far
was it fromDavid' s w ndow?

A It wasn't far at all. But, we very
seldomused the unit. And, as | said here, as far
as we knew, as of md-summer of 1995, we hadn't
had it on after 10:00 p.m once. And, as ny wife
testified, if we used it six or seven tinmes during
the sumer, that would be the maxi num extent. So,
it was never a problem

Q So, when your son described the death hum
that he was hearing in his bedroom did you take
any steps to determ ne whether that death hum was
comng fromyour air conditioner?

A We knew it was comng fromthe Crown air
condi tioner.

Q Even though this loud unit, that which a
conpressor cover had never been installed, was
right outside his w ndow?

A W didn't use it at night. W seldom
used it during the day.

Q How | ong had that rooftop unit been
t here?

A Since we put the original addition on the
house, which woul d have been the summer of 1990.
Q By the way, Exhibit No. 47, which we

| ooked at just a nonent ago, has an attachnent

whi ch, there was sonme discussion earlier in these
proceedi ngs about it being a portion of a Trane
engi neering bulletin?

A Yes.

Q And, you testified that you sent a copy
of the letter, Exhibit No. 47, to Steve Ctrown in
July of 19947

A Yes.

Q It doesn't say, does it, on the letter,
that the attachnments were included with the
letter?

A It doesn't say that, say it on the
letter, no.

Q Did you put the letter in an envel ope
yoursel f?

A Yes, | did.

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984
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Q And, do you know, can you tell us, of
your own recollection, as you sit here today, that
the encl osure was al so put into that envel ope?

A To the best of ny recollection, yes.
Q You can't really say for sure, can you?
A Well, | had the letter--
MR. KAISER  (Objection, msstates his
testi nony.
MR. CARSON: | don't even understand that
obj ecti on.
MR. KAI SER  Argunent ative.
THE COURT: Overruled. [1'Il let the
W tness attenpt to recollect.
A | wote the letter nyself on the word

processor, and printed it, and put it in an
envel ope. To the best of ny recollection, it
i ncluded the attachnents.

BY MR CARSON.

Q But, you can't really say for sure
whet her the attachnment was part of it or not, can
you?

A | suppose | can't testify -- | don't know

quite how to answer that. To the best of ny
recol l ection, it was included.

Q M. Shelton, you were back in Wnnetka in
July of this year, at which tine M. Zak took sone
sound neasurenents of the system is that right?

A | believe it was in June.
Q I n June?
A Yes.

Q And, at that tine, it was your
under st andi ng that there had been sone additional
nodi fications to the system which would limt the
nunber of conpressors and the nunber of fans that
woul d be in operation at any one tine?

A Yes.

Q And, you personally had an opportunity to
listen to the sound emtted fromthe unit at that
time, did you not?

A Yes.

Q And, woul d you agree that the
nmodi fications had resulted in a substantial,
further substantial reductions in the sound?

A They had resulted in a reduction, as best
| can judge.
Q It was a noticeable reduction, to your

ears, right?
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A Yes. | could notice a reduction, yes.
Q And, in fact, you told Greg Zak that
evening that the unit was significantly quieter,

didn't you?

A | don't recall specifically telling him
that, but --

Q Wrds to that effect?

A Yes. It was ny opinion, at that tine,

that there was a reduction in the sound.
Q And, did you visit the site again |ast
week; that is, on Thursday, August 15th?

A Yes.
Q And, you gave a listen at that tine, is
that right?

A Yes.
Q And, some additional sound neasurenents
wer e taken?

A Yes.

Q Did you make notes of the sound
measurenents as they were reported to you?

A | did.

Q Do you have those notes with you?

A Yes, | have themin ny case.

MR. CARSON: Wth your Honor's
perm ssion, can the witness pull his notes out?

THE COURT: Yes.

A These are the notes that | took that
evening. These are some, | transcribed those to a
wor ksheet, which is ny own --

MR. KAI SER Can we have just a nonent to
exam ne the docunents?

THE COURT: Yes. Of the record to
exam ne docunents.

(O f the record)

THE COURT: We'll go back on the record,
and there's been sone concern expressed about
whet her the Respondent's counsel shoul d be
permtted to |l ook at M. Shelton's notes, which
were taken during the recent noi se em ssion test.

MR. CARSON: And, your Honor, 1'd like
the record to also reflect that M. Shelton took
t he docunents out of his briefcase and gave them
to me. And, M. Elledge and | were review ng
them And, M. Kaiser stood up across the room
and renoved themfrom M. Elledge's hands, and is
now contending that we're not supposed to see them
because they're M. Shelton's personal notes.
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MR. KAISER Yes. Let ne el aborate on
that, Madam Hearing O ficer, if | may. These are,
in fact, M. Shelton's personal notes. Now, on
August 16t h, 1996, the Respondent hired an
acoustical engineer to obtain noise neasurenent
readings. Cearly, the best evidence of what the
results that evening are, are the nunbers obtai ned
by his paid technician. To the extent M.
Shelton's notes contain things other than a
reiteration of the nunbers that M. Bob Elfering
provided to M. Shelton on the night of August
15th, 1996; to the extent they contained his
t hought s or concl usi ons about reductions, or |ack
of reductions, to noise readings; to the extent
they contain information which would be
privileged, yes, | object to M. Carson, M.

El | edge, and M. Crown | ooking at those.

THE COURT: Thank you. | believe that we
asked for the notes for the purpose of permtting
the witness to refresh his recollection with
respect to a line of questioning that M. Carson
was going to proceed with. M. Carson, did you
have questions with respect to these issues that
you would like to go on with at this tine?

MR ELLEDGE: May | speak to this,
pl ease, Madam Hearing O ficer? On Friday eveni ng,
| believe, | communicated to Jeff Diver personally
that | would like himto come and produce his
notes --

MR. DI VER. The notes--

MR. ELLEDGE: -- for ny inspection.
MR. DIVER. The notes of the readings,
yes. | said the notes of the readings thenselves.

MR, ELLEDGE: They were just pulled out
of ny hands, your Honor.

THE COURT: In other words, you said the
notes of the readings.

MR. DI VER. The notes of the reading, not
t he ot her notes.

THE COURT: In other words, you said the
notes of the reading would be available to
Respondent' s counsel ?

MR. DIVER. The notes of the readings,
yes.

MR. KAI SER  And, we're happy to provide
the two pages, which contain the notes of the
readi ngs. And, what |'ve withdrawn from M.
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El | edge' s hands are three pages of handwitten
notes, prepared by M. Shelton, and one page
wor ksheet that he al so prepared.

MR. ELLEDGE: | know of no privilege
whi ch makes that not di scoverable, under these
ci rcunst ances.

MR. KAISER Well, attorney-client work
product m ght be one thing. Docunents prepared in
anticipation of litigation mght be others. To
the extent he hasn't shown those to anyone, other
than his attorney, | think we can assert the
privil ege.

THE COURT: Counsel, thank you

MR. KAI SER.  Thank you

THE COURT: Has Respondent's counse
asked for any of the personal notes, or does
Respondent's counsel sinply want to | ook at the
test results?

MR. ELLEDGE: He had a tablet that night,
Thursday night. | asked to see his "notes". |
did ask if they would be produced at hearing on
Monday nor ni ng.

THE COURT: And, what was the response?

MR. ELLEDGE: He called, put a phone cal
in, at that point, on the spot, to M. Kaiser and
| said please make sure that, if possible, M.
Shelton bring his notes wwth himto the hearing on
Monday nor ni ng.

MR. KAISER That doesn't nean we waive
the right to object. It indicates that, as of
Friday, w thout having had the benefit to review
the notes, M. Diver agreed that he would require,
or ask M. Shelton to bring the notes to the
hearing. It didn't necessarily nean that, wthout
review ng those notes, we would tender themto
counsel for Respondents.

THE COURT: Wthout an offer of proof, I
see no reason to proceed in that area with respect
to M. Shelton's personal notes. Wth respect to
the test results, I'"massunm ng that these are
going to cone into examnation in the case before
we conclude. So, let's proceed.

MR. CARSON: Allow nme to ask the w tness
a few questions about the notes, for foundational
pur poses.

THE COURT: I'msorry, did we have an
objection, M. ElIledge?
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MR ELLEDGE: No, your Honor.
BY MR CARSON.

Q M. Shelton, on the table before you are
some handwtten notes froma yellow pad, right?

A Yes.

Q How many pages do you have, sir?

A | have two pages of notes that | made of

t he evening of the 15th.
Q And, there are sone ot her pages from a
yel | ow pad?

A Yes.
Q How many pages are in there?
A Yes, | subsequently, the foll ow ng day

and over the weekend, nade sone conparisons to
earlier readings and jotted down sone subsequent
notes. It's four pages of those, plus this

wor ksheet .

Q And, for what purpose did you prepare
t hose not es?

A To try to determ ne what progress had
been made in reducing the noise |evel.

Q And, in preparing those notes, you
reviewed the prior readings as they had been
reported to you?

A Yes.

Q And, you conpared those to the nore
current readi ngs?

A Yes.
Q And, you made notes of that conparison?
A Yes.

Q And, were you neking this evaluation, in
part, to help yourself prepare for your testinony
at this hearing?

A Yes.

Q At the tinme that you were present at the
W nnet ka property on | ast Thursday, August 15th,
did you find the sound em ssions to be again
substantially reduced?

A They were substantially reduced at the
second floor level. Though, | nust say, | did not
get on the roof, as did M. Elledge and M.
Elfering, to do the readings. But, based upon the
readi ngs, there was a very significant reduction
in those noise levels fromwhen M. Zak had
measured the noise levels in June. | did notice
that when the air conditioner was operating at its
| ow | evel of operation, with the fan speed
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reduced, per the new vari abl e speed fan nechani sm
that it was nmuch reduced. It was significantly
reduced fromthe noise levels earlier. | cane
away having only two concerns there.

Q Can | stop you there and ask you anot her
guestion? You stated that you found the noise to
be substantially reduced at the second story,
based on the readings as reported to you?

A Yes.
Q VWhat about in the patio area?
A At the low | evel of operation, the noise

was very significantly reduced in our backyard and
the lot |ine.

Q The |l ow | evel of operation, that's the
operation that was in use |ast Thursday eveni ng?

A Well, we tested both the | ow | evel of
operation, and the maxi num | evel of operation on
Thursday evening. At the low | evel of operation,
it was very significantly reduced. At the maxi mum
| evel of operation, there was sone inprovenent
fromwhere it had been, to the best of ny
recollection, in June. However, there was an
extrenely | oud volune of cricket noise |ast
Thur sday ni ght, which was not there in June. So,
it was a little hard to distinguish the
differential. The nunbers would indicate that
t here was sone nodest reduction, fromthe June
| evel s, when operating at max capacity. However,
at two frequencies, one in particular, 2,000 hertz
frequency, there's still a 12 deci bel exceedance
of the nighttinme standards.

Q Now, you're telling us about what the
nunmbers show, and I would like to ask you about
what you perceived to your ear. You were there,
right?

A Yes.

Q And, was the sound |level emtted fromthe
unit onto your property at a satisfactory |evel,
to your ear?

A | have difficulty answering the question,
only because of the anbient sound being so | oud,
with the crickets that evening. That evening, |
t hought that there was an inprovenent at the ful
| evel of operation. And, it may well be
satisfactory. However, |'m concerned about the
fact that the crickets caused the anbient sound to
be so high, that it was a little hard to
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di stinguish. |If the crickets were not there,
which they aren't the better part of the year,
there could, conceivably, be a problem
particularly at the higher |evels.

Q |"d like to ask you a coupl e of
guestions, and | don't want to be inpudent in
aski ng these questions, but | think it's called
into question to ask them sir. Crickets don't
keep you awake, do they?

A No.

Q Nor do they keep your w fe awake?

MR. KAISER (Objection, calls for
specul ati on.
BY MR CARSON:

Q As far as you know, sir?

A As far as | know, crickets don't keep her
awake.

Q Nor your son, David?

A As far as | know, they don't keep him
awake.

Q Thank you. You stated that the system
the Crown system was operated | ast Thursday
evening at both the Iow |level and at high |evel.
And, | think, in your answers, you described that
you're not sure if it was satisfactory at the high
| evel because of the crickets. Wat about the | ow
| evel ?

A It was satisfactory.

Q |"d like to show you Exhibit No. 19, and
this is going back to Novenber of 1994, a letter
that you sent to Steve Crown on that date, Exhibit
No. 19. Do you recall that as a letter that you
sent M. Crown at that tine, sir?

A Yes.

Q And, according to this letter, you had
four real estate firns appraise your house in
anticipation of listing it for sale. Now, am!]
correct that the real estate firmthat you hired
for that purpose was Ann Montgonery's firn®

A Yes.

Q | think you said it was Kahn Realty or
Kahn Real ty?

A Yes.

Q Ann Montgomery is your partner's wife, is
that right?

A Yes.
Q And, | think you said that Ann Montgonery
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was of the belief that you should disclose the
i ssue regarding the sound fromthe Crown air
conditioner to perspective purchasers?

A It was not just Ann, it was the chief
operating officer of the firm

Q Ckay. And, this was the sane Ann
Mont gonmery that you or your wife asked to cone
over specifically for the purpose of listening to
the air conditioner, even before you were listing
your house for sale, right?

A Yes. There were other brokers as well,
but vyes.

Q Did you ask Ann Montgonery to sign a
petition, didn't you?

A | believe she did sign a petition, yes.

Q Now, with respect to the air conditioning
unit that you marked on Exhibit No. 51, your
units, did you ever conduct a test with your units
runni ng and the Crown unit not?

MR. KAISER What's the tine period, I'm

sorry?
Q Ever.
A Yes.

BY MR CARSON:

Q And, did you, under those conditions,
experience the sound | evels on your patio?

A We didn't during that test, no.

Q When was that?

A In the sumrer of 1995 when we had the
joint readings. W did a test with just the
Shelton units running, the one we tal ked about a
few m nut es ago.

Q That's when the unit was on the roof?

A Yes.
Q And, where were the neasurenents done?
A They were taken at the lot |ine between

t he Sheltons and Crowns, which would be roughly
| ess than 30 feet fromthe units.

Q There was no test done, at that tine, at
Davi d's bedroom wi ndow, was there?

A No, there wasn't.

Q And, you're sure that at the tinme of
t hose tests with the Crown unit off, that both
your units were on?

A | believe that they were, that was ny
under st andi ng, t hat they were.
Q Bear with me one noment. |'mjust trying
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to get ny exhibits together.
THE COURT: That's fine.
BY MR CARSON:
Q Sir, you stated, in July of 1994, and |I'm
referring to Exhibit No. 17, you stated --
MR. DI VER \What was the date, counsel?
MR. CARSON. July 6, 1994. "Solving the
problemis our only goal. W are not trying to set

the stage for litigation". That's a statenent you
made in a letter to M. Crown, is it not?
A Yes.

BY MR CARSON.

Q And, you felt a desire to protect your
famly. You felt like your famly was under
attack, right?

A Yes.

Q And, you felt this way in 19947

A Yes.

Q Even though you knew that there was an

encl osure that was, that had been proposed, and
was going to be installed, right?

A | was not clear that there was going to
be an encl osure install ed.

Q You had been infornmed that an encl osure
was to be installed?

A Yes, but there was anple reason to doubt
that they were going to follow through with it.
They had gone back on several things before.

Q You felt, | assune you had a natural
desire to protect your famly, because you
percei ved your famly was under attack, right?

A Yes.

Q In view of this history, and the
frustration and the feelings associated wth that,
t hat you descri bed, are you capabl e of eval uating
the situation as it presently stands, in an
unbi ased way?

MR. KAISER (Objection. M. Carson, if
you could clarify the term"this situation". Are
you referring to the litigation, to the noise
attenuation steps, what situation are we tal king
about ?

MR. CARSON:. The question goes to bias,
yor Honor.

THE COURT: You can answer it, to the
best of your ability. Cbjection overrul ed.

A | can only say that | think by about any
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standard, and a nunber of people have told us
this, we have been exceptionally patient and
disciplined in how we've reacted to this. It's
not only been our enotions, we've had all kinds of
factual evidence from Trane and numerous sound
readi ngs showing this is not an enotional problem
of the Sheltons. So, ny answer is yes,
unequi vocably yes, | can be objective.

Q And, as you sit here today, you believe
you can, in an unbiased way, evaluate the
situation?

A Yes. | think I've just proved that by
acknow edgi ng the progress that's been made.
Q And, you al so acknow edged that it was

sati sfactory, but for your question about the
| oudness of crickets?

A You didn't give ne a chance to conplete
my answer. Some reservations were that we want to
make sure that they're okay on these coupl e of
reservations that | have. Wth those exceptions,
think that we're at an answer.

Q And, your letter that you sent in July of
1994 says, "Solving the problemis our only goal.
W're not trying to set the stage for litigation."
What el se do you expect fromthese proceedi ngs?

MR. KAI SER  (Objection, argunmentative.

THE COURT: |'Ill sustain.
MR. CARSON. This goes to bias also, your
Honor. 1'll withdraw it, and try it a different
way.
BY MR CARSON:
Q Do you expect the Illinois Pollution

Control Board to award danages to you?
MR. KAI SER (Qbj ecti on.
THE COURT: Sust ai ned.
BY MR CARSON:
Q Are you planning to file a civil suit for
damages against M. Crown?

MR. KAI SER  (bj ecti on.

MR. CARSON:. Your Honor, it goes to notive
and bias. There's nothing wong with the question.

THE COURT: Sustained. M difficulty with
it is relevance.

MR. CARSON: Well, as ny offer of proof,
your Honor, then, | would like to state that |I'm
intending to ask this witness if he's pursuing
this matter, for the purpose of setting up a later
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claimfor damages in a civil court. And, |
suppose, for purposes of the offer of proof, we
may assunme that his answers would be in the
affirmative. And, that he would say that he does
intend to sue M. Crown for |arge anmounts of
nmoney. And, the reason he's pursuing this case is
for that reason. | think the rel evance is obvious,
your Honor. |If those answers were given, would
t hey not be relevant?

THE COURT: | question this relevance to
identifying the violation of the Illinois
Envi ronnmental Protection Act.

MR, CARSON. It goes to bias of the

Wi tness and notive to falsify. 1'Il pose another
guesti on.
BY MR CARSON:

Q |s there sonething el se that you woul d

have M. Crown do?

MR. DI VER. Excuse nme. Wth respect to
what, counsel ?

MR. CARSON: Wl |, what are we here
l[itigating, M. D ver?

MR DIVER |'mnot arguing with you.
" masking you to please explain, for the person
you' re asking the question of, what it is you're
aski ng. What additional you would ask M. Crown to
do, with respect to what?

MR. CARSON: Wth respect to his air
condi tioner.
BY MR CARSON

Q M. Shelton, what would you have M.
Crown do with respect to his air conditioner at
the present time?

A W would like for the noise levels to be
reduced to an acceptable |evel.

Q And, in light of your perceptions |ast
Thur sday, you still believe that they're not at an
acceptable level, is that your testinony?

A As | said, though | haven't had a chance
to give a conplete answer, two possible
reservations, which we sinply want to clarify. |
think there's been trenendous progress, and the

noi se levels are acceptable. |If you would |ike
for me to el aborate on what those reservations
are, 1'd be glad to.

Q My question to you, sir, is based on your

perceptions on Thursday, is the sound at an

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

1047

acceptable level. And, if you can answer with a
yes or no, please do so.
THE COURT: | believe we've had sone

guestioning in that area.

MR. KAl SER Asked and answer ed.

THE COURT: If you need additional
testinmony in that area, let's be nore specific
wi th the question.

At this time, it would be useful to
take a brief recess for our norning break. Wuld
that be acceptable to you, M. Carson?

MR. CARSON: Yes. | don't have much
nore. | have just a few nore.

THE COURT: (Okay. Let's take a short
br eak.

(WHEREUPON, the norning break was taken.)

AFTER RECESS

THE COURT: We'll go back on the record,
at this point in tine.
BY MR CARSON:

Q M. Shelton, I'd like to take you back to
part of your testinony on direct exam nation
concerning a neeting that you thought was going to
occur involving a representative of Trane. Do you
recall that testinony, sir?

A Yes, yes.

Q And, forgive nme, | don't renenber when it
was, when you said the neeting was to occur.
January?

A January of 1994.

Q January of 1994. And, | think your
testimony was that you and your wife were waiting
for the people to show up for the neeting, and
nobody ever showed up?

A Yes.

Q Did you speak with anyone from Trane, as
far as scheduling of the neeting is concerned?

A No, ny wife had tal ked with Steven, who
had i ndicated that --

MR. DIVER (bject to the hearsay. Your
wife told you that sonmebody el se said --

THE COURT: If you could limt your
answer to --

A No, | did not talk with anyone from
Tr ane.

BY MR CARSON:
Q You did not. And, this neeting which you
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bel i eved had been scheduled, | take it M. Crown
never confirmed to you that there was a neeting
set up?

A It's nmy understanding that he did.
Q That he didn't confirmit to you?
A No.

Q It's your belief that he did?

A Yes.

Q

Do you know why it was that the neeting
was to take place in January when, presumably, the
air conditioner wouldn't be operating?

A It was ny understanding, it actually
m ght have been speculation on ny part, that it
was sinply to survey the situation, the |andscape
and so on.

Q "1l now like to ask you about Exhi bit
No. 22, which was a handwitten letter that was
pl aced in evidence, dated Septenber 21, 1995.

MR. DI VER  Ckay.

Q This was a letter that you sent to M.
Crown i n Septenber of 1995?

A Yes.

Q And, you already testified that your wife
was schedul ed for surgery, and you felt that it
was very inportant that she get adequate sl eep.
And, therefore, you had sent this letter in order
to request that the Crowns turn the air
conditioner off so she could sleep better?

A Yes.

Q In fact, did Ms. Shelton stay at the
W nnet ka hone after her surgery? She actually
stayed sonewhere else, didn't she?

A She did, after the surgery, yes. This
had to do with the night before the surgery.

Q Did you, as well, stay sonmewhere el se, or
were you, did you stay honme?

A | stayed at hone.

Q She had a good night's sleep prior to the
surgery?

A That's the reason for the fax.

Q And, are you aware of whether any
nodi fictaions were made to this system or the
system s operations, in response to your request?
A | didn't notice any. The unit did run
t hat eveni ng.
Q You' re not aware of whether any
nodi fications were made to the operation of the
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syst enf

A No, |'m not.

MR. CARSON: That's all the
cross-exam nation | have.

THE COURT: Al right. Thank you, M.
Carson. At this point intime, we'll have the
redirect.

MR. KAl SER. Thank you, Madam Heari ng
Oficer.

MR. CARSON. Can |, excuse ne one second
for interrupting, but | would renew our request to
review M. Shelton's notes, based upon M.
Shelton's own testinony that these were notes that
he made to assist himin preparing for the
testinmony at this hearing.

THE COURT: And, are you referring to the
notes, Pages 1 and 2, or also the additional
pages?

MR. CARSON: Also the additional pages.

MR. KAISER May | make sone additiona
inquiry in that area, so that we can understand
the full scope and purpose for which those notes
wer e made?

THE COURT: Sure.

BY MR KAl SER

Q M. Shelton, | have, in ny hand, and I'm
| ooki ng at several pages of notes that | believe
it was your testinony you made over the past
weekend, after the noise neasurenents were taken
by Bob Elfering, is that correct? 1|s that when
you made these notes?

A Yes.

Q And, can you describe, for the Board,
what your purpose was in nmaking these notes, and
whet her you intended to review the content of the
notes wth your attorneys?

A The purpose in making the notes was to
hel p ne gather ny thoughts, to help ne organize ny
t houghts, to use those collective thoughts to
review, with my attorney, the situation.

MR. KAISER | have no further questions
in that area.

It's nmy position that these, this
portion of his notes were made for the purpose of
reviewing matters with his attorneys, and that
they fall within the attorney/client privilege.
And, therefore, are priviledged from di scl osure.
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Madam Hearing O ficer, it nmay be appropriate that
you review this portion of his notes in an in
canera inspection so that you can satisfy yourself
as to the content and nmeke a ruling.

THE COURT: | was considering it. Can ny
ruling on this wait until after the remai nder of
t he cross-exam nation of the proceedings, or wll
this be sonething that interferes with our
inability to go back to the w tness?

MR. CARSON: Only to the extent that
there may be sonmething that I would want to
inquire of this witness about, if we have a little
bit of time. If your Honor's ruling is that we
have the opportunity to review these notes, if |
have a little bit of time to reviewthem wth the
right to recall the witness, then that timng
woul d not be a problem

THE COURT: Okay. | would like to take
the opportunity to | ook at the notes, M. Kaiser.
Let me do that over |lunch today. And, at this
point, let's proceed with the other areas of the
redirect.

MR. DI VER. Madam Hearing O ficer,
there's one thing that we need, a copy of Exhibit
No. 7, if Madam Hearing O ficer has that.

Thank you, Madam Hearing O ficer. Excuse
me j ust one nonent.

THE COURT: We'll pause for exam nation
of docunents.

(O f the record)
REDI RECT EXAM NATI ON
BY MR KAl SER

Q M. Shelton, I'd like to review with you
several portions of your testinony that you gave
this norning on cross-examnation with M. Carson.
You'll recall that M. Carson inquired about your
listing and placing of your hone for sale in the
early part of 1995. Do you recall that testinony?

A Yes.

Q And, can you tell the Board why it was,
in 1995, you decided to place your hone on the
mar ket ?

A Yes, we did. There were basically two
reasons. The first was that we had, for sone
time, been thinking that rather than constructing
an addition, which we felt we needed in this
house, it m ght nake sense to nove to sonepl ace
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where we didn't need to construct the addition.
W were not very excited about living through a
second addition. W had |ived through one once
before, and it was very disruptive. Also, w'd
been living next door to the Crown construction,
at that point, for sone three years. And, for

t hose reasons, we had concl uded that we preferred
to nove rather than to live through another
addi ti on.

The second reason had to do with the fact
that after the difficulties we had regarding the
air conditioner noise next door, we had | ost the
joy of living in our home, and thought it would be
best to go soneplace where there weren't so many
bad nenori es.

THE COURT: If you'll permt nme to
interrupt briefly, let the record reflect that the
redi rect exam nation also covers the
cross-exam nation of July 16th.

MR. KAI SER Thank you
BY MR KAl SER

Q And, noving to another area of the
cross-examnation, as | recall your testinony, you
caused the two ton chiller unit that had
previ ously been | ocated on the roof of your famly
room to be relocated to a patio area. And, that
that occurred in the sunmer of 1996. WAs that your
testimony?

A Yes, it was.

Q And, why did you relocate that two ton
chiller unit?

A The reason we relocated it is that we had
commtted, the prior sunmer when there had been
noi se readi ngs that showed that our air
conditioners were slightly in excess of the | PCB
ni ghtti ne standards, we had, after those readings,
we had conmtted to take steps to make sure there
wasn't a violation. And, for that reason, we
concl uded that we should relocate the unit.

Q Do you have an opinion as -- well, let ne
put you back in time now to the sunmer of 1994
when you first began to intensively experience the
noi se fromthe Crown air conditioning unit. Do
you have an opinion as to whether the noise you
were experiencing in your honme, in your patio, in
your backyard, was the result of your air
conditioning units, or the Crown air conditioning
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unit?

A The noi se was, the noise problens were
the result of the Crown unit. You could walk a
relatively few feet away fromour unit, during the
summer of 1994, and when | say relatively few
feet, 10, 12 feet, and at that point, you would
start to hearing nothing but the Crown air
conditioner. Even being that close to our unit,
you couldn't hear it. That was in the sumer of
1994.

Q And, in the sumer of 1995, were you able
to tell whether the problemyou were experiencing
in your hone, and on your property, was the result
of your air conditioning unit, or the Ctown's air
conditioning unit?

A The problemwas the result of the Crown
air conditioning unit. The problem-1 didn't
conplete my answer to the prior question. By the
summer of 1995, once the cones were off and the
encl osure was up, the noise difficulties with the
Crown unit were sonewhat reduced. Now, they were
still a problem though at that tine you coul d,
you had to walk quite a bit further away from our
unit before the Crown noi se woul d overwhel mthose
units. However, in both sumers, and this is the
conpletion to the prior question, again, we used
our air conditioners very infrequently,
particularly at night. And, particularly the
upstairs unit. Wen we do use one, it's typically
the downstairs unit, which is the one | ocated on
the south side of the house. And, certainly, when
we do use our air conditioning system we have our
w ndows cl osed. O herw se, we woul dn't be using
the air conditioner.

So, the problens we had were on the vast
majority of the nights when we didn't want to use
any of our air conditioners. But, we had
difficulty keeping our wi ndows open because of the
Crown air conditioner.

Q Did you ever go into your son, David's,
bedroom to experience the noi se about which he
conpl ai ned?

A Yes.

Q Did you forman opinion as to what the
source of the noise about which your son was
conplaining, in 1994, what the source of that
noi se was?
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A It was the Crown air conditioner.

Q Did you make simlar investigtions in the
sumrer of 19957

A Yes.

Q And, did you forman opinion as to what
was the source of the noise about which your son
was conpl ai ning, in 1995?

A It was the Crown air conditioning.

Q Were you present when Bob Elfering took
sound neasurenents, both on the Crown property and
on your property, in August of 19967

A Yes.

Q Are you aware of whether a person by the
name of Brad Mautner was present?

A Yes, Brad was present.

Q Did M. Mautner make any representations
to you concerning the node or nethod of operation
of the Crown air conditioner unit, during the
testing period?

MR. CARSON. (bjection, to the extent it
calls for hearsay. Yes or no to that wouldn't be
hearsay. But, if the witness is going to start
telling what Brad Mautner said, then, obviously,
it would be.

THE COURT: Could you rephrase your

gquestion?
BY MR CARSON

Q Do you have any basis of your own for
knowi ng -- were representati ons made as to whet her

the Crown unit was operating at a |ow | evel, that
is a 30 hertz level, or a high level, a 60 hertz
| evel ?

A Yes, it was ny understanding that at the
| ow | evel of operation, it was operating with the
one conpressor on, the ten ton conpressor, and the
fans at a reduced speed, using 20 to 30 hertz of
electricity. And, that at the high | evel of
operation, it was operating with both the 10 and
15 ton conpressors on, and at the max of
el ectrical capacity of 60 hertz.

Q And, what was the basis for your
under st andi ng?

A Conversations with Brad Mautner.

Q Did you have any opportunity to
i ndependently confirmthe statenents nmade to you,
by Brad Mautner, during the Elfering test in
August of 1996?
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A No.

Q Now, the sound about which you conpl ai ned
in the sunmer, throughout the sumrer of 1994, was
t hat sound caused by crickets?

A No, it was not.

Q The sound about which you conpl ai ned,

t hroughout the summer of 1995, was that sound
caused by crickets?

A No, it was not.

Q Have you ever conpl ai ned to anyone about
noi se emnating fromecrickets?

A No, | have not.

Q When Greg Zak took noi se neasurenents at
your son's bedroom wi ndow, on June 27th, 1996, was
your rooftop unit operating?

A No, it was not. Neither of our air
condi tioners was on.

Q You nentioned, during the course of your
exam nation this norning, that you had certain
reservations concerning the nodifications that
have recently been nade to the Crown air
condi tioning system Can you describe, for the
Board, what those reservations are?

A Yes. The first reservation has to do with
bei ng confident that the operating circunstances,
the kinds of noise |levels we heard | ast Thursday
night, will, in fact, be the kinds of noise |evels
we W ll hear on into the future, to the extent
that the noise levels can be altered by sinply
changi ng the control pattern. However you're
operating the unit, you know, that's cause for
concern because we can't be confident that the
operating |l evel of the systemwon't be stepped up
to a higher level, and cause noise levels to
greatly exceed what they were | ast Thursday night.
So, that's one reservation. A |lot depends on
certain operating protocols, and how confident can
we be that that sanme operating protocol will be
adhered to in the future. The second reservation
has to do with the nuneric readings thensel ves.
You know, we just want to nmake sure that we have a
solution here that's going to be a pernmanent
solution, not a prescription for further debate
and strife going forward. | nentioned the
frequency |l evel where the crickets were a problem
El fering explained that that was a problem By
the way, | should add that that was not at all the

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

1055

problemin 1994 and 1995. There, we had a
Hovercraft next door, not a sound of crickets.

That was a very different kind of phenonenon.

But, at that tinme frequency, it was very,
substantially in excess of the nighttine standards
of sone 12 decibels. Furthernore, the frequencies
on either side have much | ower deci bel |evels.
That's al so the case at the 63 hertz frequency.
Those things mght be an indication that it could
be what's called a discreet tone problem And, for
t hose reasons, | sinply wanted to nmake sure that
Greg Zak or soneone had a chance to | ook at the
nunbers and to be able to tell us whether or not
we shoul d be concerned about that.

Q M. Carson characterized feelings you
m ght have experienced in 1994 and 1995 as your
famly being under attack. D d you, in fact, in
1994, feel as if your famly was under attack?

A | very much did. | saw ny famly being
greviously harned, devastated, and there was
absolutely nothing | could do about it.

Q And, what was the source of the grevious
harm and devastati on?

A It was the noise fromthe Crown air
conditioner. W were unable to sleep. And, as a
consequence of that, we had teachers calling about
my son being extrenely tired at school. M wfe
unabl e to wear her corrective | ense and,
therefore, unable to play tennis, work at the
conputer, things she normally does. A lot of
stress and anxiety in the famly. There was
nowhere to go to get away fromthis nonstrous
noi se.

Q In 1995, did you feel as if your famly
wer e under attack?

A Yes, | did. Again, once the enclosure
was put up, and the cones were renoved, the |evel
of attack was neaningfully reduced. 1,
neverthel ess, continued to feel that we were under
attack. We continued to have probl ens sl eeping.
My son continued to have to nove out of his room
| continued to have all those enotional kinds of
feelings that | described as having in 1994.

Q | want to show you what's previously been
mar ked, for purposes of identification, Exhibit
No. 7. It's aletter you wote to the Wnnetka

Vil l age counsel dated January 16th, 1995. Wuld
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you pl ease take a nonent to | ook at that exhibit?

A Yes.

Q Do you recogni ze that exhibit?

A Yes, | do.

Q Is that a true and accurate copy of a
letter you sent to the Village on or about January
16t h, 19957

A It is.

Q | note that on Page 4 of the letter, it
i ndi cates that a carbon copy was sent to A Steven
Crown. Do you see that?

A Yes.

Q | see that there's a check by M. Crown's
name. Do you know what that check indicates?

A Yes, that indicates that I, in this case,

actually gave Steven a copy of it.

Q You hand delivered a copy to M. Crown?

A Yes, subsequent to a neeting we had at
Village Hall in January of 1995.

Q Do you know whet her the letter you hand
delivered to M. Crown, in January of 1995,
cont ai ned the attachnments?

A Yes, it did.

Q M. Shelton, you'll recall that on your
cross-exam nation this norning, M. Carson asked
you, on several occasions, whether certain
nmodi fications, in connection with the Crown air
conditioning unit, resulted in what M. Carson
characterizes as substantial reductions in sound?
Do you recall that testinony?

A Yes, | do.

Q Can you rank, for the Board's benefit,
the different nodifications nmade over the past
al nost two and a half years, to the Crown air
conditioning system and tell the Board which, in
your opinion, resulted in substantial reduction of
sound?

A "1l do nmy best. In mnmy earlier
cross-exam nation, M. Carson read a long list of
t hi ngs that had been done during early 1995,

i ncluding putting on cones, renoving cones,
putting on conpressor blankets, renoving
conpressor bl ankets, |andscaping, that kind of

thing. | believe | testified that those had very
l[ittle inpact on the noise. On a scale of 1 to
10, | would rank thema 1 or 2 kind of category,

10 being the highest.

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

1057

Q Well, if | may proceed a little nore
slowy. You'll recall that there was testinony in
whi ch you admtted that M. Crown caused to be
pl anted a row of arbor vitae, trees, hedges. How
woul d you characterize the reduction in noise from
the Crown air conditioning unit as a result of the
pl anting of the arbor vitae patch?

A There was no neani ngful reduction as a
result of that.
Q How woul d you characterize the reduction

in noise fromthe air conditioning unit as a
result of the construction of a stockade fence
al ong the property line dividing your property
fromthe Crown property?

A There was al ready a fence there. The new
fence was a bit higher

THE COURT: You can just answer the
guestion, to the best of your ability.

A Since there was already a fence there,
there was no reduction as a result of the fence.
BY MR KAl SER

Q Was there any reduction as a result of
the pl acenment of bl anket-Ilike insulation over the
conpressor units of the Crown air conditioning

syst enf
A Not to our know edge.
Q How woul d you characterize the reduction

i n noi se obtained by the placenent of cones over
the fans of the Crown air conditioning unit?

A We noticed no difference.

Q What i npact, or how would you descri be
the inpact of the construction of the acoustical
encl osure around the Crown air conditioning unit?

A The construction of the enclosure, it had
a very small inpact, an inprovenent. However,
when the cones were renoved, after the enclosure
was built, that led to a marked inprovenent. |
believe it was on the order of |ike 10 deci bels,
roughly, having the level of noise -- | nust say,
as | thought about it, it's alittle akin to a
boat | eaking water. You can't stop and say |'ve
cut the leak in half and rest on your hands
because the boat is still going to sink, because
there's still water comng in. So, while it was a
significant inprovenent, it was far short of
maki ng the air conditioner |ivable.

Q And, how woul d you characterize the

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

1058

reduction in noise achieved by nodi fying the
program for the controls of the Crown air
conditioning unit, those nodifications put in
pl ace in June of 1996, prior to Geg Zak's
measurenent in the latter part of June, 19967

A W were not living in the house at the
tinme that that was done, so ny frame of reference
is sonewhat limted. It seenmed to ne that it

hel ped sone, it hel ped sone. Not as nuch as the
encl osure with the cones off, it helped. But, it
helped a little bit.

Q s a noving van arriving at your hone in
Chio and going to be | oaded so that your famly
can return to Wnnetka, Illinois?

MR. CARSON: (bj ection, | eading.
THE COURT: Can you rephrae your question?
BY MR KAl SER

Q What, if anything, unusual has happened
at your hone in Chio as we sit in hearing today?

A We, as | indicated we probably were at
our |last hearing date, are noving back to
W nnetka. And, the noving van is scheduled to be
there today. My wife was not too happy, since I'm
not there to help. 1t's happening today.

Q When you were on, in your yard area
during the Elfering nmeasurenents in August of
1996, did you notice any sounds generated by the
Crown air conditioning unit, which gave rise to
some concern or reservations as to whether or not
a solution to the noise problem had been achi eved?

A Did | hear any, excuse ne, did | hear any
sounds?

Q Yes. Any type of beating sound or any
ot her type of sounds that m ght have given rise to
certain reservations?

A The only sound that gave rise to
reservation was we did notice a beating sound,
particularly when we were back in the canping area
for the readings, which we had heard earlier in
1994, but had not heard during 1995. Those are
the pul sations when different elenments of the
Crown air conditioning systemare going in and out
of phase with each other. W did notice that. In
fact, | believe | nentioned it to you, or perhaps
others who were at the readings that night.

QG herwise, | didn't hear any sounds that gave ne
pause for concern. | was only |ooking at the
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nunbers, as | explained a nonent ago, and j ust
wanting to nmake sure that things are right,
i nsofar as those two particul ar frequenci es.

Q M. Shelton, if you could, we had run
t hrough and ranked sone of the earlier efforts in
nodi fications made in an attenpt to reduce the
noi se emnating fromthe Crown air conditioning
unit. How would you rank this nost recent, these
nost recent efforts to reduce the noise em nating
fromthe Crown air conditioning unit?

A They're quite significant. | would say,
internms of significance, to ny mnd, they are
equi valent to the enclosure with the cones off.
Very significant. Particularly on the second
floor. Really, there was a big reduction in noise
there. And, variable speed of the fans, the | ow
| evel of the operations created a very significant
reduction in the operation.

MR. KAI SER  Thank you, M. Shelton. W
have no further questions on redirect.
MR, CARSON: Just a couple on recross.
THE COURT: Ckay.
RECROSS EXAM NATI ON
BY MR CARSON:

Q For clarification, M. Shelton, you said
that June 27, 1996, your rooftop unit was not
operating. Did you, in fact, have a rooftop unit?

A Yes.
Q When was it noved?
A In July. It had been schedul ed five tines

previ ously over the spring, but our rainy spring
had sabotaged each of those dates.

Q And also, | take it you're going to be
nmovi ng back to W nnet ka?

A Yes.

Q Where are you noving to?

A We're noving on Cak Street near Skokie
School until such tinme as our house is freed up

next June, we'll be noving back to 707 Ardsl ey.
Q The name of the conpany that noved the
rooftop unit down to the patio, | think you may

have said it already.
A Dave's Heating and Cool i ng of Evanston.
Q Sorry, say it again, please?
A Dave's Heating and Cooling. It m ght be
air conditioning, |I'mnot certain, of Evanston.
Q And, the purpose of noving it was to
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insure that you would neet the IPCB nighttine
st andar ds?

A Yes.

Q Did they performalterations to the unit
itself in order to make it quieter?

A As | mentioned earlier, they put a

conpressor bl anket on that was supposed to have
been on before, but it apparently had not been put
on.

Q Have you had any conplaints from any of
t he nei ghbors concerning --
A No, it's far fromthe lot |ines.

MR. CARSON: No further recross.

MR. KAISER If | may, one question on
re-redirect.

MR. CARSON: If it's on sonething that I
covered on cross, | wouldn't object.

MR KAISER It is.

THE COURT: Go ahead.

REDI RECT EXAM NATI ON
BY MR KAl SER
Q Have you ever had any conplaints from any
of your neighbors at any tinme concerning your air
condi tioning units?
A No, we have not.

THE COURT: Al right. Any recross?

MR. CARSON:. No.

THE COURT: Al right. Thank you very
much, M. Shelton. Let's go off the record for
just a nonent to discuss what our scheduling wll
be next.

(WHEREUPON, an off the record discussion

was hel d.)

THE COURT: W have been di scussi ng sone
details with respect to the closing of
Conpl ai nant' s case in chief, and counsel --

MR. DI VER. Yes. The Conpl ai nant is
prepared to rest conditionally. Those two
condi tions being one stipulation by counsel for
Respondent that we may have the opportunity to
review our records concerning exhibits. And, in
the event that there was exhibits that ought to
have been noved for introduction or whatever, that
those notions nay be made at a later tine. And,
secondly, that we will reserve until after the
[ unch hour, the ruling upon the offer of the
Village of Wnnetka ordi nances.
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THE COURT: Al right. Thank you. Al so,
for the record, I wll be review ng the
di scoverability of notes taken by M. Shelton.
And, should that necessitate his continued
testinmony, | will revisit that as a separate
segnent a little later, if he would be avail abl e.
Al right. Let's proceed with the
Respondent's case in chief. And, would the
Respondent |i ke to nmake an openi ng statenent?
MR. ELLEDGE: | waive opening statenent.
THE COURT: Al right.
MR, ELLEDGE: Madam Hearing O ficer, we'd
like to call our first witness, M. Mutner.
BRADLEY EDWARD MAUTNER
after having been first duly sworn on oath,
deposes and testifies as foll ows:
DI RECT EXAM NATI ON
BY MR ELLEDGE

Q Wul d you state your full nanme, please?

A Bradl ey Edward Maut ner.

Q And, where do you reside?

A Nor t hbrook, I11linois.

Q By whom are you enpl oyed?

A M d/ Res, Inc., now naned M dWesCo
Services, Inc.

QO

When did you first cone to be enpl oyed by
t hat conpany?

1978.

Prior to that time, would you tell us
what your education, what degrees you have?

A | have a Bachel or of Science in
Mechani cal Engi neering, and a Masters in Business
Adm ni stration.

Q Ckay. Wiat was your first position with
M d/ Res?

A | started as a Project Manager in the
Construction G oup.

Q And, what does that involve?

A Revi ewi ng pl ans, ordering materials and
equi pnent, perform ng sonme engi neering
cal cul ati ons about projects that we were to
i npl enent, and visiting the project to see that we
were mai ntaining the progress of that job.

Q And, how | ong were you Project Mnager?

Q >

A Four, five years.
Q And, what position did you hold after
the -- what was your next pronotion?
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A Next pronotion was to be the Vice
President in charge of Construction and
Engi neeri ng.

Q And, what did that job entail?

A It entailed a supervising of our Project
Managers and our Field Superintendents, as well as
an occasi onal project managenent responsibility.

Q And, how |l ong did you hold that position,
approxi matel y?

A Anot her five years.

Q And, then, what position did you take?

A | had sonme period of tinme that | was in
charge of our sales organization, and then
becane President of M d/Res.

Q And, for what period of tinme were you
Presi dent ?

A | was President up until February of this
year .

Q And then, what did you becone?

A Chi ef Executive Oficer.

Q And, that's your current position?

A Yes.

Q Ckay. Now, are you famliar with a HVAC

systemat the Crown's residence on Ardsley in
W nnet ka?

A Yes.

Q What were the nature of your
responsibilities wwth regard to that systenf

A | discussed with Steve --
MR. DI VER  (bjection.
A | discussed with M. Crown --
THE COURT: Just answer the question, M.
Maut ner .
A | discussed with M. Crown -- ny

responsibilities were to discuss with M. Crown
the system concepts and the business relationship
bet ween our firm and him

Q And, are you famliar with the
installation?

A Yes, generally.

Q Al right. Could you describe what we
have been referring to as the chiller unit in this
case? Do you know what we nean by "chiller unit"?

A Yes.

Q Coul d you describe the function of that
unit; what is its function, and how does it
operate, if you woul d?
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A VWll, the chiller unit's function is to
reject heat frominside the structure to the
out door environnent.

Q How does it do that?

A It does that by using a working fluid
refrigerant, in this case. It's circul ated
t hrough the system and the key conponents that
make that happen are conpressors, heat exchanger
devi ce, and condenser fans that nove outdoor air
across heat exchanger devi ces.

Q What's the function of the condenser --
conpressor?

A Conpr essor ?

Q Yes.

A The function of the conpressor is to take
a gas froma | ower pressure and conpress it to a
hi gher pressure, and discharge it into the
condenser, heat exchanger.

Q What's the function -- what are the
functions of the fans?

A The fans are designed to nove air across
t he heat exchanger surface to reject the heat
that's accunul ated in the condenser.

How many conpressors are there?

There are two.

And, how many fans?

There are three.

Coul d you describe how the chiller unit
operates at this tine?

A Currently, we have two nodes of
operation. W have a daytine node of operation,
and a nighttinme node of operation. During the
dayti ne node of operation, both conpressors are
able to run, and run when there's a need for
cooling inside the structure. Wen the
conpressor, when the first conpressor energizes,
all three condenser fans operate sinultaneously,
and are controlled by variable frequency drives.

Q Wul d you descri be what a variable
frequency drive is?

A A variable frequency drive is an
el ectronic device that's used to allow a notor to
operate at variabl e speed, and not be damaged
during that operation.

Q And, how do these -- what is the size of
this, of the variable frequency drives?

A Each, there are three variable frequency

Q>0 >0
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drives, each one horsepower, which matches the
nmot or horsepower of each of the condenser fans.

Q And, what controls the varying frequency
in these drives?

A In this case, we've installed a pressure
transducer inside the refrigerant circuit to
measure the pressure of the refrigerant circuit.
The higher the pressure on the circuit, the faster
the drives will tell the fans to nove.

Q Al right. | believe you' re describing
t he dayti me node.
A Yes.
Q s there a second node?
A Yes, there is a nighttine node.
Q Could you tell us what that node is?
A In the nighttime node of operation, we've

programmed the systemto allow only one conpressor
to operate, which is the snaller of the two
conpressors. The fans run in the sane sequence,
sane algorithmas during the daytine node. That
iI's, we sense pressure and use the mnimum fan
speed necessary to reject the heat.

Q Al right. And, there is a relationship
bet ween the speed of the fans and the sounds
pr oduced?

A Yes.

Q Could you tell us what that is?

A The I ower RPMthat the fans operate at,
the | ess sound i s generat ed.

Q Now, is this the original configuration
of the unit, as installed in 1992, 19937

A No.

Q How was it originally configured?

A The original configuration was, as it

cane fromthe manufacturer, were the conpressors
woul d al ways energi ze i ndependently as a function
of demand for cooling in the past. But, all three
condenser fans woul d operate at a fixed RPM when
t hey were needed.

Q So, it was just one speed for the fans?

A Yes.
Q And, that was all?
A Yes. And, they were sequenced on in

operation as a function of the nunber of
conpressors that were operating.

Q How many fans would -- how many fans, if
any, would be operating when the first conpressor
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oper at es?

A When the first conpressor operates, one
fan initially starts, and the second fan woul d be
brought on as the pressure requires.

Q And woul d, then, on sone occasions, the
second conpressor start to operating?

A Yes, and a second fan woul d be brought
on, and a third fan woul d be brought on, as
pressure required.

Q And, in this configuration, then, the
fans have just two speeds, all on or all off, is
that correct?

A Each fan has only two nodes of operation,
either off or on full RPM

Q Now, what speeds do the fans oeprate
since the VFD has been attached?

A The speeds vary, as a function of the
outdoor air tenperature and the need for cooling.
Fan speeds are as | ow as 10% of the RPM
originally, and we have not observed yet full RPM
oper ati on.

Q Al right. So, the fan speeds can
gradual |y increase and gradual ly decrease, do |
understand correctly?

A Yes, that's why they're variable
frequency drives.

Q Ckay. Now, when did you effect the
change in -- when did you effect the changes which
led to there being two nodes of operation?

A | believe it was done in the end or
towards the end of My, 1996.

Q And, when were the additional
nodi fi cati ons nade?

A The variabl e frequency drive
nodi fi cati ons?
Q Yes.
A They were done during the week of August

5th, 1 believe.

Q And, what kind of work was involved in
terms of connecting that up?

A We had to power the variable frequency
drives fromindependent power sources. W had to
install the transducer and take the transducer
signal and input it into the conputer that already
exists on this project. W then wred output from
the conputer to the variable frequency drives to
tell the drives howto operate. And then, we had
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to permanently wire the variable frequency drives
to the notors.

Q All right. Now, when did you determ ne
that this should be -- when did you order these
nodi fications to take place? At what point did
you direct that these changes be nade?

A Vell, we directed, the changes were nade
in response to the recomendati on by George
Kanperman. You gave ne direction to install
these, to inplenent these installations.

Q And, when did you, when was that?

A In md-July.

Q Now, at -- when did you first start
considering the use of the VFD's in this
application?

A It was after the recomendati on of George
Kanmperman in May of 1996

Q All right. And, at that tinme, did you
know, of your own know edge, that VFD s for this
application were avail abl e?

A We have not applied VFD's in this

application. | have not.

Q How | ong have VFD s been in, avail able on
the market, in sone size?

A | don't know how | ong, but VFD s have

generally been around the last 10 to 15 years.

Q Al right. As of the requested
recommendati on of George Kanpernman, what was the
smal l est VFD s that you were aware of being
avai l abl e on the market?

A | knew there was sonme VFD s available in
the 10 horsepower range, perhaps as lowas 7 1/2
horsepower. | have seen, in the Trane Journals in

the last few years, smaller VFD s avail abl e.

Q So, how did you go about determ ning
whet her they woul d be available for this
application?

A | asked Harry Akers to call sone variable
frequency drive manufacturers representatives, and
we di scovered that Trane Conpany, who we bought
the original equipnment from was a representative
for one of those manufacturers. And, he contacted
t hem

Q So, the equi pnent was obtained al so
t hrough Trane?

A Yes.

Q Al right. And, you referred to the
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Wi ring as being permanently wired, is that
correct?

A Yes.

Q So, this is a permanent installation, is
that correct?

A Yes.

Q Now, could you describe the encl osure,
the acoustic enclosure as it was originally
constructed?

A The original acoustical enclosure is made
of the panel sections that we purchased froma
conpany called IAC. They're four inches thick,
and they're sheet netal outside, with a perforated
sheet netal inside, and a |layer of insulating
material in between the two pieces of netal. W
originally constructed an encl osure that was
i mredi ately adj acent to the unit on three sides,
and had an air inlet |louver on the fourth side.
The encl osure then extended approxi mtely two feet
above the height of the unit, which would be
approximately 7 feet tall, total.

Q How much cl earance was there around,
vertical clearance was there between the unit and
t he encl osure?

A Hori zont al ?
Q Hor i zont al
A On three sides, there's practically no

cl earance, a few inches. And, on the air inlet
side, there's approximately two feet, and then a
one foot deep | ouver.

Q At the tine it was enclosed, was this
consistent wth Trane specifications for this
unit?

A No.
Q I n what regard?
A Al of the sides of the enclosure are

closer to the unit than they would recomrend in
t hei r manual

Q And, why did you nmake them cl oser?

A Vell, we knew that the closer the panels
woul d be to the unit, the better sound attenuating
characteristics that it would have. So, we felt
that on the air inlet side, which is the nost
critical dinension, we could use a |ouver. And,
on the other three sides, the primary reason was
for service access. So, we nmade the other three
sides with panel sections that could be renoved by
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servicenen to gain access, for service purposes.
MR. ELLEDGE: Your Honor, | believe that

the next exhibit is Respondent's Exhibit No. 8.7
THE COURT: Correct.

BY MR ELLEDGE

Q | want to show you what has been marked
as Respondent's Exhibit No. 8 Could you tell us
what that is, please?

A This was a drawing that | had Harry Akers
make to show the original enclosure and the
addi tional enclosure pieces that had been erected.

Q When were additional encl osure pieces
erect ed?

A During the week of August 3rd.

Q Coul d you descri be what those, what the
additional materials are nmade of ? Could you
descri be the additional pieces?

A The additional enclosure pieces are mde
of plywood. And, the inside surface of the plywood
has attached to it a fiberglass insulation.

Q This is done to sinulate the acoustic
effects of the existing panels?

A Appr oxi matel y, yes.

Q Now, what is the height of the additional
encl osure?

A The additional enclosure pieces are four
feet above the original enclosure el evation.

Q And, | see, in the mddle of the | ower
drawi ng, a vertical piece. Could you tell us what
that function is? It has diagonal stripes on it.

A Yes, it's referred to as air bl ocks.
Q Yes.
A There's actually two air bl ock pieces.

The vertical piece is also plywod, and is there
to separate the vertical discharge warmair flow
frombeing re-circul ated back into the intake. The
hori zontal air block piece is also there for that
sanme purpose.
Q Thank you.
MR. ELLEDGE: | nove the introduction of
Respondent's Exhibit No. 8.
MR. DIVER. No objection.
Q Now - -
MR. DI VER May we have a ruling?
THE COURT: Yes. Respondent's Exhibit
No. 8 is entered into evidence.
MR. DI VER. Thank you.
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MR. ELLEDGE: Thank you.
BY MR ELLEDGE

Q Have you had occasion recently to be on
t he Shel ton property?
A Yes.

Q And, when was that?

A The ni ght of Thursday, August 15th.

Q And, what was the purpose of your being
t here?

A | was there to observe and assist in the
taking of additional sound readings.

Q About what tinme did you appear, did you
get there?

A Approxi mately 9:00 o' cl ock, 9:10.

Q Now, I'd |ike to show you what's been
mar ked as Exhibit No. 51. Can you take a | ook at
it, please? Now, to the left of that draw ng, as
you're looking at it, there's, there are sone

drawi ngs made in pencil. Do you see those?

A Yes.

Q I s that consistent with your observation
of the configuration of that structure, the
penciled structure? First of all, do you know
what that structure is?

A Yes.

Q VWat is it, please?

A The Shelton hone. Yes, it is, it is
consi stent.

Q Al right. Now, where did you, where did
peopl e neet or where -- who all was present when
you, when these neasurenents were taken, do you
recal | ?

A Representatives fromAl Shiner's office,
Bob, and I don't recall his |last name, you, Reece
El | edge, M. Kaiser was there, M. Shelton was
there, and George Kanpernman, and nyself.

Q Correct. Now, when the neasurenents
started, in what configuration or what node of
operation was the Crown chiller unit?

A In a nighttime node.

Q And, were neasurenents taken at various
pl aces while the chiller was in that node of
oper ati on?

A Yes.

Q Did the node of operation, was the node
of operation of the chiller unit changed, then?

A Yes, on request.
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Q Ckay. And, what was that change, what was
the next state of that?

A | was asked to have the unit turned off
to get anbient sound readings.

Q And, how did you do that?

A | used a portable cellular telephone to
call one of our engineers on duty, and asked them
to turn off the unit.

Q Ckay. And, after neasurenents had been
taken in that node, what were you next requested
to do, wwth regard to the node of operation?

A | was asked to have the unit operate in a
daytine node, with the fans at their full RPM

Q And, how did you, did you cause that
change to be nade?

A Yes.
Q And, how was that change affected?
A | made a phone call again, on the

cel lul ar phone, called the engi neer on duty, and
asked himto nmake a manual program change, and
operate the unit with both conpressors operating
and the fans at 100% RPM

Q Were you able to observe that that
occurred?

A | believe it occurred, yes.

Q Ckay. During the course of that evening,
did you have occasion to go around to the patio on
t he Shel ton property?

A Yes.

Q What did you observe there?

A Wen we first wal ked on the patio, there
was a condenser unit on the patio that was
oper ati ng.

Q And, can you describe its node of
oper ati on?

A It was operating |ike a normal condenser
unit; that is, the condenser fan runs at a single
speed and the conpressor was operating.

Q Can we describe the sound em nating from
t hat ?

A Standing on the patio with that unit
operating, normal conversation would not be easy
to have.

Q Coul d you conpare it to the sound that
you could hear fromthe Shelton property of the
Crrown chiller unit operating, could you conpare
t he sounds?
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A VWll, when that unit was operating, we
could not hear the Crown unit operating. Wien that
unit went off, you could not noticeably hear the
unit operating fromthe Crown property.

MR. DI VER. Madam Hearing O ficer, if the
W tness coul d be asked to tal k about "I" rather
than "we", or others --

A l.

MR. DI VER. That woul d hel p.
THE COURT: Thank you.
A This is ne.
BY MR ELLEDGE

Q Could you, 1'd like to direct your
attention to, again, Exhibit No. 51. Take this
blue felt point tip -- let me get a black felt
point tip and mark what you recall to be the
| ocation of that air conditioning unit right on
t he exhibit.

MR. DIVER W' re tal king about the unit
at the patio?

MR. ELLEDGE: The patio unit, yes.
BY MR ELLEDGE

Q Is it in the vicinity of the red circle?

A Approximatly the same as the red circle.

Q Put an "X"' there.

MR. ELLEDGE: Let the record show the
W tness has drawn a black circle with an "X" in
it.
BY MR ELLEDGE

Q Had you ever had occasion to observe the
Shel ton property at an earlier date -- let ne
wi t hdraw t hat question and rephrase it.

Were you present in June of 1995 when
ot her sound neasurenents were made of the air
conditioning units in question?

A Yes.

Q kay. And, where were you at that tinme?

A Vell, we were in the Crown driveway.

Q In the general area where that has been
marked on this with a, |looks |ike a yell ow Daygl o
pen?

A Yes.

Q In that general area?

A Yes.

Did you observe any air conditioners on
the Shelton property on that occasion?
A Yes, there were two.
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Q And, where were those two | ocated?

A One was | ocated where there's a red
mar ki ng on this drawi ng that says three ton.

Q Ri ght .

A And, the other was | ocated where this red
marking is that says two ton.

Q And, where would that be? |Is that ground
level, or is it above ground, or what?

A The two ton unit appeared on a | ow, one
story roof that could be seen fromthe driveway on
the Crown property.

Q Do you recall whether one or both of
those units were operating at that tinme?

A | only recall that the three ton was
operating at that tinme. | don't recall that the
two ton was operating, if it is a tw ton.

Q Ckay. Wien you were at the Shelton
property |l ast Thursday, did you notice any
i ndications that the unit had been noved, the
patio unit?

A Vll, the unit that was on top of a one
story roof was not present. And, it was a unit
that may or may not have been on grade | evel at
the patio before.

Q Putting aside the question of the patio
unit, how woul d you characterize the sound, that
ni ght being emtted by the Crown chiller unit?

MR. DI VER. Excuse ne. Wiat night are we
tal king about, M. Elledge?
MR, ELLEDGE: W' re talking about the
ni ght of Thursday, August 15th.
A Characterize it fromwhich | ocation?
BY MR ELLEDGE

Q From t he Shel ton property.

A The sound | evels were quite low |
woul dn't say that they were noticeable, in any
materi al way, conpared to any other residential
appl i cations.

Q Do you live in a residential area?

A Yes.

Q In or near your backyard, are there air
condi tioning units?

A Yes.

Q Wul d you conpare the Crown unit to those

MR. DI VER (bjection, your Honor, to any
attenpt to establish that sonmehow this w tness has
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a hearing expertise with respect to the definition
of sounds com ng fromvarious air conditioners.
have no objection to his testifying with respect
to his, tothe chiller. But, with respect to how
his sounds with respect to his neighbors, |I have
an obj ecti on.

MR. ELLEDGE: Your Honor, we all have
ears. We're all able to hear. That's what we're
here about. And, he's perfectly conpetent to
testify what he heard, in his own observation, as
to the relative | oudness of various sounds.
don't see any reason why he should not be
permtted to testify with respect to his own
experi ence.

MR. DI VER. Show a conti nui ng objection
to relevance with respect to this whole |line of
guesti oni ng.

THE COURT: | have a rel evancy questi on.
Unl ess the question is made nore specific, it
doesn't seemto be relevant. Objection sustained.

MR, ELLEDGE: W're trying to relate --
BY MR ELLEDGE

Q How many HVAC systens have you had
occasion to design or sell or work on, in your
capacity as an enpl oyee, first as a project
designer, and later as a Vice President, and
currently a CEQ, HVAC systens with, say,
conpressors of two tons or nore? Wuld it be a
matter of hundreds?

A | would say in the last 18 years, nore
t han 500.

Q And, you've heard those, various of those
in operation at various tinmes, is that correct?

A |'ve heard in operation nore than 100.

Q Okay. And, of those that you have
personal |y heard, over 100, on a scale of just
t hose experiences, where would you place the sound
currently emnating fromthe Crown chiller unit?

MR. DI VER. (bjection, your Honor. Wth
respect to relevance, with respect to | ack of
foundation, there's no conparison. W don't know
where these tests were, where the person was,
where M. Mautner was with respect to those units,
as conpared to where he was with respect to the
Shelton unit. And, it continues to be an
irrel evant area of questioning.

MR. ELLEDGE: Your Honor, we're asking
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hi m about what he observed | ast Thursday ni ght,
and asking himto conpare it, in his experience,
hi s vast experience in these things, as to the
rel ati ve sound, sound reduction efficiencies of
the unit as it is currently operating. | think
it's perfectly relevant, and it's perfectly
germane, and it has to do with his observation,
common observation

THE COURT: The question is a general
question, and I'll permt the witness to answer
the question. Objection overrul ed.

MR, ELLEDGE: Thank you.

A Well, as a general answer, because | have
heard a lot of different variety of systens, |
found in the current operating node, with the
current enclosure, this is extraordinarily quiet.
BY MR ELLEDGE

Q Extraordinarily?

A Quiet, as conpared to other systens that
| ve heard.

MR. ELLEDGE: Can | have a m nute,
pl ease?
THE COURT: Yes.
(O f the record)
BY MR ELLEDGE

Q Let me just nake sure |'mcl ear on one
point; that is, in terns of the controls of this
machi ne, of this HVAC system you say it's
conputer driven?

A Yes.

Q Coul d you describe what that neans, in
terms of the day-to-day operation of the systen?

A Vell, we've installed a conputer that has
software, created by us, that puts in specific
operating algorithnms for the system And, once
those algorithnms are in place, the systemruns
automati cal |l y.

Q And, what does it take to change one of
t hose al gorithns?

A W have to re-wite the program W have
to call up the systemvia nodem change the
program code, the lines in the program And,
that's it, basically.

Q But, as long as the current programis in
pl ace, the current algorithns, it will continue to
operate predictably in the sanme way, is that
correct?
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A Yes.

Q Does the resident have an opportunity to
change that algorithmfromhis home?

A No, he cannot change the control
al gorithm

Q That's in the hands of your --

A Yes, that's our firm

Q Your firnf

MR. ELLEDGE: | have no further

guesti ons.

MR. DI VER. Madam Hearing Oficer, we
woul d ask that we continue the exam nation of this
W tness, during cross, followng lunch, if that's
possi bl e.

THE COURT: Al right. Of the record to
di scuss schedul i ng.

(WHEREUPON, a short recess was taken.)

AFTER RECESS

THE COURT: We'll proceed with the
cross-exam nation of M. Mautner at this tine.

MR. DI VER. Thank you, Madam Heari ng
Oficer.

CROSS EXAM NATI ON

BY MR DI VER

Q M. Mautner, you had described, in your
testinmony a few m nutes ago, the enclosure, the
acoustical enclosure that was placed around the
chiller unit sonetine between July of 1994 and
June of 1995. |Is that correct?

A Yes.

Q Tell us again what the Trane design would
have called for, in terns of the relative
di stances of the walls of that enclosure fromthe
unit itself, and why it was that you did not
pursue the Trane specs?

A If | remenber correctly, on two sides of
the unit, the Trane literature asked for
approximately 3 1/2 feet of clearance. On the

side opposite the air intake, | believe it asked
for four feet of clearance. And, | think, on the
inlet side, it took 8 feet of clearance.

Q Have you recently reviewed the Trane

specifications that were then applicable to see
whet her or not your recollection was accurate?

A | flipped through a catalog in the |ast
nmont h, yes.
Q " mgoing to show you a docunent of
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February 8th, 1994, right after I showit to
counsel

MR. CARSON: This is going to be
exhibit --

MR DIVER At this point, |I'mjust going
to ask himto look at it and see if it refreshes
his recollection as to what Trane's requirenents
wer e?

MR. ELLEDGE: The date?

MR. DI VER. The date of the docunent is
February 8th, 1994.

MR. ELLEDGE: Thank you.

BY MR DI VER

Q Have you had a chance to | ook at that,
M. Maut ner?
A Yes.
Q Have you seen that docunent before?
A No.
Q Does that refresh your recollection as to

what Trane's requirenents were, in February of
1994, concerning distances of walls fromthe
chiller unit?

A No.

Q Coul d you reference us to the docunent
that you used to determ ne what the appropriate
di stances ought to be?

A | believe it's the installation and
operati on and mai nt enance nanual .

Q | show you now what's been previously
mar ked as Exhibit No. 3. 1'll ask you if that's
t he docunent that you had reference to?

A Yes.

Q Could you find in there the information
that you' ve just testified to concerning the
rel ative placenent of walls around the air
conditioning unit?

A Yes, there's one. You want ne to circle
the areas where they' re marked?

Q VWll, why don't you just indicate for ne,
| don't knowif M. Elledge wants to be over here.

A This is what we're tal king about for this
unit. The indications on the diagram here show
m ni mum cl earance requirenents on the two sides
that | referred to as three.

THE COURT: M. Mautner, what page are

you on?

A " mon Page 7 of the docunment.
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THE COURT: Thank you.

A Top view drawing or top nost draw ng al so
on the docunent shows m ni num cl earances of 3'6"
to the two sides that | referred to. And, any
m ni mum cl earance on the third side that |
referred to as four feet.

Q Ri ght .

A This six foot mnimmcl earance that you
referred to in the docunent that M. Dosh
prepared is contradicted by Page 12, which refers
to Table 1 on Page 13. So, what | saw on Page 13,
for this size unit, was a 8 foot ceiling
installation, air flow intake cl earance.

Q Ckay. Now, at the tinme that -- strike
that -- did Md/ Res design the acousti cal
encl osur e?

A We pi cked the dinensions, yes.

Q So, you determ ned, M d/Res determ ned
how close or far it would be fromthe rel ative
faces of the chiller unit?

A Yes.
Q Who, in particular, did that?
A | did.

Q And, at the time you did it, did you do
it know ng what the Trane requirenments were?

A Yes.

Q You determ ned, then, that at the tine
that you chose those particul ar cl earances, that
the air flowto the system woul d be sufficient
with the di stances reduced, given your design?

A We believed that it would. | did,
particul arly.

Q Was there anything about the operation of
the equipnent; that is, the chiller unit, after
t he acoustical enclosure was created with those
smal | er di nensions, that indicated that you were
correct; that is, that air flow was not unduly
i npeded?

A "' m not aware of any indications that we
found i npedence of the air flow that caused a
mechani cal failure of the unit.

Q Did Md/ Res design the height of the
acoustical enclosure that was installed, that
you' ve just been tal king about?

A Yes, | picked the height.

Q VWhat was the height that you picked?

A Seven feet.
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Q That seven feet included how nuch panel
and how nmuch sonething else, was it all panel?

A It's all panel.

Q Ckay. Just to help us out, I'mgoing to
ask you to look at Exhibit No. 106 that was
admtted, being a job order for this sound
i nsul ation system from Jack Doshi. Wuld you
indicate to us where, on that docunent, a seven
foot dinmension is found?

Q | believe that docunent actually shows 72
i nches, does it not?

72 inches is correct.

Whi ch woul d be six feet, correct?

Six feet, that's correct.

That was the design that you chose?

Gve ne just a mnute.

Ckay.

The overall height was eight feet.

The hei ght of the acoustical panel itself
was eight feet?

A Overall height of the acoustical
encl osure is eight feet.

Q Al'l right. The acoustical enclosure is
made up of acoustical panels, correct?

A Yes.

Q And, were the panels that were installed
t hensel ves eight feet in height?

QOQrPO>O>Oo>P

A | believe so.
Q Ckay. |Is that shown sonewhere in this
docunent ?

A On Line 1 on Page 3.

Q Whi ch says, "Overall height of enclosure
covers shoul d be eight feet"?

A Correct.

Q Tell me what the enclosure covers were to
be?

A | believe what he's indicating here is
the overall height of the enclosure is eight feet.
The access panel height, that you referred to at
six feet, are the sections that are shown on the
final page, which can be lifted out for service
access. So, there's six foot sections, as
observed by M. Kaiser, and two foot, a silent two
foot section above that.

Q Does this diagram not indicate what the
di nensi ons of these panels should be on all of the
si des?
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A This diagramindicates only the plan
view, not the elevation.

Q Okay. Does the docunent, indicating the
panel sizes that are to be ordered, indicate the
hei ght ?

A Yes, these panel sizes refer to renovable
portions of the panel.

THE COURT: And, you're referring, within
the same exhibit, to page --

A To Page 2 for the panel height, and Page
4 for the plan view

MR. DI VER. These are un-nunbered pages,
Madam Hearing O ficer.
BY MR Dl VER:

Q Ckay. So, what you're saying is that
sonme portion of the unit was eight feet in height,
and sone portion was six feet, is that correct?

A No. The whole unit is eight feet. There
are six foot sections that are nmade to be
removabl e so that service can be accessed into the
unit.

Q Al right. Is any portion of the eight
feet the height of the concrete pad upon which the

encl osure sits -- does the enclosure sit on a
concrete pad?

A Yes.

Q Does any anount of the eight feet include
t he hei ght of the concrete pad itself?

A No.

Q Way did you choose, was it seven feet or
ei ght feet?

A Ei ght feet.

Q Why did you choose eight feet?

A When you | ook at the Trane docunent that
we received, after M. Shelton discovered it, it
gi ves you sone indication of elevations above the
top of the unit that the Trane Conpany
recommended.

MR. Dl VER Excuse ne, Madam Heari ng
O ficer, one nonent.
BY MR Dl VER:

Q "' m show ng you now what was marked, but
not admtted, as Plaintiff's Exhibit No. 99, being
the engineering bulletin. Asking you if that's
t he docunent to which you have reference? And, if
it is, can you show ne the sections of it that you
relied upon in providing for the design of this
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encl osure?

A | don't knowif this is the sane date as
the bulletin, but the paragraph on Page 6 | ooks
simlar.

Q Par agr aph on Page 6 under Roman Nuner al
11, "Burial or Barrier Wall Encl osures”". And,
what particul ar |anguage did you look to in that,
in determ ning the height?

A Specifically, the Iine that says, "Also,
the barrier wall height should be at |east two
feet m ninmum above the top of the unit, but not
nore than one and a half tines the height of the
split condensing unit when the barrier walls form
an encl osure."

Q Ckay. |1'masking you to just cast your
eyes on the adjoining page, Page 5, and ask you
if, in your design of the height of this system
you had reference at all to the information
contained in Figure 7, which refers to use of a

barrier wall in providing upper story sound
at t enuati on?
A Yes.

Q And, in your design of the system is it
your opinion that an eight foot high unit would
have provided the sound attenuation for the upper
stories of the Shelton residence?

A When | ocated i medi ately adj acent to the
unit, yes.

Q And, that's because the face of the unit
itself, looking up over the top of the acoustical
encl osure, would go over the rooftop of the
Shel ton house, in essence, as indicated in this
particul ar draw ng?

A Yes. We did not nmake the cal cul ation, |
di d not.

Q You did not nmke that?

A | did not nmake the cal cul ation.

Q But, that was your intention, to

acconplish that predicted result, as shown in this
particul ar figure?

A Yes, yes, while staying wthin the
gui del i nes.

MR. DI VER. Madam Hearing O ficer,

subj ect to reproduction having to be needed,
woul d nove the introduction of Pages 5 and 6,
particularly Figure 7 and the description of
barrier walls and barrier wall enclosures, as
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being relied upon by this witness in the design of
t he acoustical enclosure, would nove the
i ntroduction of those two pages of this exhibit.

THE COURT: |Is that Exhibit No. 99?

MR. DI VER  Yes.

THE COURT: Exhibit No. 99 was discussed
on July 12th. It was not received, and it was
stated, at that tine, that it was subject to a
confidentiality agreenent with the conpany.

MR DIVER Right. That's correct.

This witness has now testified that absent that
confidentiality, he relied on this docunent in the
design of that system And, | believe that waives
the confidentiality because there's another source
of this information. The w tness who received,
with respect to this particular docunent, M.

Seda, was al so asked whet her or not segnents of

t hi s docunent, other pages of this docunent, were
true and correct copies -- were true and correctly
copied in the Trane docunents that are seen in

ot her of the exhibits that Madam Hearing O ficer
has allowed. Wth respect to this particular
docunent, however, those two pages, we woul d nove
the introduction of now.

MR. ELLEDGE: Madam Hearing O ficer, I'm
not here to defend any confidentiality on behalf
of Trane, or any arrangenent counsel has with
Trane. So, | have no concern as far as that is
concerned. | just wonder if, at this point, it
woul dn't make nore sense to introduce the entire
docunent .

THE COURT: Let's go off the record to
di scuss the, whether the paties wish to agree to
i ntroduce the entire docunent into evidence, at
this tine.

(WHEREUPON, an off-the-record di scussion

t ook place.)

THE COURT: W were refreshing our nenory
as to when this docunent cane up earlier, and
concerns about its introduction into evidence at
that time. So, we will rephrase the introduction
of the material at this tine.

MR DIVER At this point, | would nove
the introduction of Pages 5 and 6 of what have
been previously marked as Plaintiff's Exhibit No.
99, certain other pages of which have already cone
into evidence, Madam Hearing O ficer.
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THE COURT: | understand there's no
obj ecti on.

MR. ELLEDGE: No objection.

THE COURT: Al right. Then, those pages
of Exhibit No. 99 will be entered into evidence,
and | will obtain a copy of those pages
separately, and they will be so identified.

MR. DI VER. Madam Hearing O ficer, |
woul d propose that they be shown as Exhibit,
what's our next exhibit number, 113, | think it
is.

THE COURT: | show 112.

MR. CARSON. 99 A?

MR DIVER W can call it 99 A and B for
5 and 6.

THE COURT: 99 A was not admtted, and 99
B?

MR DIVER 99 A is Page 5.

MR, ELLEDGE: You have to go above A and
B. I don't know what letter is the first one.

THE COURT: W already had di scussion of
it as Exhibit 99.

MR DIVER R ght, right. Wat if we
call it Exhibit No. 99, Pages 5 and 6. |Is that
accept abl e?

MR, ELLEDGE: | have no objection.

MR DIVER W'IlIl call it that.

THE COURT: Exhibit No. 99, Pages 5 and 6,
are admtted into evidence.

BY MR Dl VER:

Q M. Mautner, do you recall when you
conpl eted the design of the acoustical enclosure
that we've just been tal king about?

A It was in the fall of 1994.

Q When was it actually constructed?

A When was it erected?

Q Yes, when was it put together, put in
pl ace?

A In the spring of 1995.

Q Was there a reason why it wasn't
constructed during the heating season of 19947

A W were waiting to receive the panels.
And then, the weather wasn't conducive to doing
out door construction at the tine.

Q At what tinme?

A In the winter of 1994-95.

Q There are currently, there's now, in
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August of 1996, sone acoustical panels that have
been erected on top of the original enclosure,
correct?

A Yes.

Q Those additi ons woul d have been nade
sonetime the week of August the 5th?

A Yes.

Q And, the actual materials of construction
were pl ywood sheets with interior facing, with
sone kind of fiberglass?

A Yes.

Q Did you actually do the construction,
Brad Maut ner?

A No.

Q Did Md/ Res do the construction?

A No.

Q Did Md/ Res hire sonebody to do the
construction?

A Yes.

Q And, that gentleman's nane is Qustafson?

A Yes, Carpenter subcontractor.

Q And, did you give, did you, yourself,
give instructions to M. Gustafson as to how to
construct those acoustical panel s?

A No.

Q Did you give instructions to soneone, to
be passed on to M. Gustafson, as to how they were
to be constructed?

A Yes.

Q And, what were the instructions that you
gave?

A Well, | gave the instructions that we

woul d add an additional four feet of elevation to
t he existing enclosure. And, that we should have
air separations to prevent air fromre-circul ating
back into the intake. And, that there was supposed
to be sone type of insulating material on the

i nsi de of the plywod panels.

Q Did you give any specifications as to the
nature of the fiberglass?
A In the phone conversation where we were

gi ven recomendati ons about what to put on the
interior surfaces, there was a particular
insulating material nentioned. | don't renmenber
t he exact nmake or nodel nunber, but it was, | was
told that it was not readily avail abl e when we
went to search for it. But, it was acceptable to
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use, for test purposes, fiberglass. It's comonly
avai |l abl e.

MR. DIVER. Madam Hearing O ficer, we now
have copi es of what has been marked as Exhibit No.
99, Pages 5 and 6, which we're providing to you
and to counsel .

THE COURT: Thank you.

BY MR DI VER

Q You' ve just referenced a conversation
whi ch you were given instructions as to the
specifications for this acoustical panel?

A Yes.
Q And, who was that conversation with?
A It was a tel ephone conference call with

Reece El | edge and Geor ge Kanper man.
Q And, this is the sanme CGeorge Kanperman

that, | believe, you said you spoke to in May or
June of 1994 as well?

A O 1996.

Q |"msorry, of 19967?

A Yes.

Q Had you ever spoken to M. Kanperman

before the May or June of 1996 conversation?

Yes.

And, when had you first -- oh, in Muy.
June of 19967

Yes.

When had you first spoken to M.
Kanper man about the subject of the Crown air
condi tioner?

A It was in early May of 1996.

Q And, in that conversation of early My of
1996, was anyone el se involved in the
conversation?

A Reece El | edge.

Q kay. Was this a tel ephone conversation?

A We had a neeting at the site, as well as
there was -- the one I'mreferring to, the one you
referenced was the tel ephone conversati on.

Q This early May of 19967?

A Right, early May was at the site.

Q At the site. So, you actually were with
M . Kanper man?

A Ri ght .

Q And, during the course of that neeting
with M. Kanperman, at the site wwth M. ElI edge,
did M. Kanperman indicate possible additional

May

O>20>
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steps that could be taken to reduce the sound
bei ng experienced fromthe Crown air conditioner?

A Yes. It was his recommendation to
operate with a single conpressor.

Q Did he make ot her recomrendati ons?

A Well, he generally referred to the idea

that he would Iike to see additional enclosure
el evation height, and if we could find a nmechani sm
to control the fan speed.

Q So, the variable frequency drive, the
i ncreased acoustical enclosure, as well as the
operational change to a single conpressor, single
fan, were all the subject of M. Kanperman's
recommendations in this nmeeting that you had with
himand M. Elledge in early May of 19967

A They were all part of a conversation,
that's correct.

Q And, followi ng that early May of 1996
meeting, what did you begin to do with respect to
t he recommendati on of additional height of the
acoustical encl osure?

A Well, at that point in tinme, the first
recommendati on was to change the operating node.

Q When you spoke to M. Kanperman, he told
you that he thought these should be done
sequentially, as opposed to in parallel?

A He didn't say specifically. W knew t hat
t he change in the operating node could be
acconpl i shed t hrough programm ng and sone field
har dwar e changes. And, we needed to research the
i npact of the additional elevation enclosure, as
wel | as whether or not we could even obtain
vari abl e frequency drives.

Q What |' m asking you is, what did you do
after your early May of 1996 neeting with respect
to investigating the subject of additional
encl osure hei ght?

A | don't recall when we began to
i nvestigate that.
Q Isn't it true that you didn't begin to

investigate it until you received a call from M.
El | edge approxi mately one week after the
commencenent of trial of this matter?

A No. | believe | |ooked at the manual
prior to that. But, he asked ne to inplenent,
specifically to inplenent the variable frequency
drive and the el evation, additional elevation of

L (312) 236-4984
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the encl osure at that tine.

Q Ckay. | just want to be clear about your
testinmony. Your testinmony now is that in your
first conversation with M. Elledge, follow ng
commencenent of trial in this proceeding, that is
sonetinme in or before the mddle of July, that M.
El | edge's instruction to you was to comence the
i npl emrentati on of these additional
reconmmendati ons, as opposed to commencing the
i nvestigation of these additional pieces. D d he
ask you to investigate or to inplenent in that
first conversation?

A He asked ne to inplenent the nighttine
nmode of operation, we discussed that, and
i npl ement the single conpressor operation. And, |
took it on nyself to investigate the other two
al ternatives

Q When had you conpl eted your
investigation, in particular, with respect to the
feasibility of adding additional footage to the
acoustical encl osure?

A Well, ny investigation showed that it
woul d be hi gher than the recommendations, and |
don't renenber exactly when it was conpl et ed.
know t hat we began the inplenentation i mediately
upon being inforned that we could go ahead and
pr oceed.

Q Al right. Wth respect to the
investigation into the variable frequency drives,
when do you recall having | earned about the
availability or not of variable frequency drives
for this particular chiller unit?

A It was in late July, md to |late July.

Q And when, with respect to your early My
of 1996 conversation with CGeorge Kanperman and
Reece Ell edge at the site, on site, when, relative
to that conversation, did you conmence your
investigation of the availability of variable
frequency drives?

A In July.

Q And why did you wait approximately two or
two and a half nonths before commencing the
vari abl e frequency drive investigation?

A Because it wasn't clear that that was a
measure that was going to be inplenented. There
are other ways to control fan speed.

Q Al right. Wre you investigating other
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mechani snms to control fan speed during that period
of early May of 1996 and late July of 19967?

A The original conversation was to | ook for
a multiple speed notor which could be two speeds
or three fixed speeds. W did not spend nmuch tine
i nvestigating because it was not clear the
vari abl e speed drives could be successfully
applied to this. So, we did not spend tinme, at
that tinme, investigating it.

Q But, at sonme later tine, you did nake the
effort to |l earn about that?

A Yes, in July.

Q And, that was after your conversation
with M. Elledge on the tel ephone about a week
after this trial comenced?

A Yes.
Q s that correct?
A Yes.

Q Now, at the tinme that M. Elledge gave
you these instructions to comrence the
i npl enentation of the other two Kanperman
recommendat i ons, what exactly were you doing with
respect to investigating additional corrective
action that m ght be taken with respect to the
chiller unit?

A After his instruction for inplenentation?

No, at the tinme, just before he called

you, what had you been doing with respect to
i nvestigating other nechani sns?

A | had not been doing much with respect to
t hat recomrendati on

Q Isn'"t it true that you had not been asked
to do anything, and so you were not doing
anyt hi ng?

A We had not been asked to do nuch, so we
did not do anything, at the nonent.

Q s it not true that until that

conversation wth M. Elledge, the last thing that
M d/ Res had done itself, wth respect to
identifying a sound attenuating nmechanismfor this
chiller unit, was the recomendation of the
acoustical panel that was installed sonetine in
early 19957

A Yes, | think that's right.

Q You had indicated, in your earlier
testimony, that you had been reading, the |ast
couple of years, last two or three years, | think
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you indi cated, about the existence of variable
frequency drives of a snaller stage than 10 or 7
hor sepower, is that correct?

A Yes.

Q And, had you been aware, at |east through
the literature for that period of time, of the
exi stence of a one horsepower variable frequency
drive?

A | had.

Q Dd Md/ Res ever prepare any witten
plans with respect to the construction or
materials for the acoustical enclosure that was to
be added to the top of the existing acoustical
encl osure?

A No.

Q Did MdwsCo, Md/Res or MdWwsCo ever
prepare any plans or designs with respect to the
installation, wiring, et cetera, for the variable
frequency drive, in connection with the existing
one horsepower fans?

A No, not that |'m aware of.

Q | believe the actual cost that was quoted
to you by Magnatek for the three fans was $2700,
is that correct?

A The quote was fromthe Trane Conpany for
Magnat ek drives, for 3 one horsepower drives,
approxi mately $2700.

Q Magnat ek, to your know edge, is not part
of Trane?

A No, | don't believe so.

Q When were you first advised that there
had been sound neasurenments of the acoustical
encl osure and vari abl e frequency drive systens
prior to the test that occurred on August 15th?

A | believe the sound neasurements, there
were sound neasurenents made in June.
Q In June. What about the sound

measurenents that were neasuring the sound of the
ext ended acoustical enclosure and the variable
frequency drive that occurred prior to August
15t h, 19967

A | believe they were made in the first
week of August.
Q By M. Kanperman?
A | believe so. | was not present.
Q And, were you told of the result of that
>
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A Just generally. | didn't see any
particul ar data.

Q Ckay. And, by whom were you
communi cating wth?

A Harry Akers.

Q Do you know if M. Akers had been present
at the time of those tests?

A | believe he was.

Q Okay. You indicated that this particular
systemis conputer driven, correct?

A It's conputer controlled, yes.

Q Uilizing a Md/Res or M dWsCo software,
correct?

A Well, control algorithns were witten by
us, but the software is the manufacturer's
property.

Q So, that's sonebody else's. You
i ndi cated that those algorithnms could be
re-witten?

A They were witten and could be
re-witten.

Q VWat's to stop their being re-witten to
change the manner of operation of this particular
chiller unit?

A Well, you would have to be instructed to
do it.

Q Further, you indicated that the resident,
in the systemthat's now in existence, does not
have the ability to control the particular
operation of fans, is that correct?

A "' mnot sure what you just asked ne.

Q Al right. M understanding was, form
your previous testinony, you said that the
resi dent does not have the ability to control the

syst enf
A Ch, the residents, the Crowns.
Q The resident, yes, |I'msorry.

A The Crowns do not have the ability to
change the control algorithns.
Q Coul d t hey?

A No.

Q Could they call you up and say change the
al gorithn?

A They could instruct us to, and | don't
recall he has the programm ng skills, and | know
he does not have the password skill, to get into

the programto change it.
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Q Al that would be required would be a
call to you to ask you to change it.

A He woul d have to instruct us to change
it.

Q I n your testinony, you indicated, |
believe, that you had never seen the system
operating at full RPM since the changeover to the
vari abl e frequency drive, is that correct?

A It's nmy understanding that the variable
frequency drives have not needed to operate at
full RPM

Q And, when you say have needed to be
operated, what do you nmean by that, haven't needed
to be?

A The conditions of outdoor and indoor
tenperature have not required it.

Q What are the conditions of indoor and
out door tenperature node that would be required to
exi st, that would have to exist in order for these
three fans to operate at full RPWM?

A Well, | have to speculate a little here,
but we would anticipate that the full RPM woul d be
needed when the outdoor air tenperature was above
what we call a design day in Chicago. For our

purposes, in this discussion, we'll call it 95
degrees farenheit. It's not clear, though, if the
fans will operte at 100% RPM at that condition.

Q s it equally not 100% that they will not

operate at full speed at a tenperature |less than
95?

A It's a certainty that it wll operate at
a | ess speed bel ow 95 degr ees.

Q No. What |'m asking you is whether or not
you can tell ne that, fromwhat you know of this
system it's not possible for the three fans to
operate at full speed when the outdoor tenperature
is less than 95 degrees?

A It's possible, if there's a problemwth
the system

Q And, that's because the systemisn't
triggered on the basis of tenperature itself, as
measured by a thernoneter, but by the pressure in
this refrigerant |line, correct?

A Yes. But, they're rel ated.

Q | understand. But, there are also
possibilities, | take it, for difficulties,
mechani cal problens of sone sort or another, that
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woul d cause the pressure in the refrigerant to be
i ncreased, even though the outdoor tenperature is
not excessively hot.

A Yes, but under that circunstance, the
system woul d stop operating.

Q Because?

A It has safety controls to prevent it from

causi ng danage.

Q So, you're saying, for any conceivable
mechani cal problemthat could occur, that would
cause the refrigerant line pressure to increase,
the system woul d automatically shut down?

A That's what it's intended to do.

Q | understand that. |'m asking you whet her
or not you're telling nme that, is it possible for
the systemto operate, continue to operate where
sonet hi ng ot her than outdoor tenperature is
causing an increase in the refrigerant |line
pressure?

A | think inpossible is too hard to say,
because | suppose we could construct a scenario
where the safety controls failed, and the system
continued to operate to the point of failure.

Q | believe we had a couple of those design
days within the |ast week or two, is that correct?

A No, | don't believe so.

Q | could have sworn that you told nme | ast

Friday that we'd had two of the design days the
week before?

A That's not what | told you.

Q What did you tell ne, with respect to the
last tinme we've had a design day in Chicago?

A | don't know if we reached a design day.
| said it was in the 90's during the week of the
5th, and | left for vacation on the 7th. And, it
was ny understanding that, | believe on the 6th,
it was in the 90's, the low 90's. But, after that,
| was not here and | don't know.

Q Did you experience the actual operation
of the fans at any tine when the tenperature was
in excess of 90 degrees at the tine the
measur enent was bei ng made?

A | was not there.

Q Did you know of anybody who was there at
the time when the tenperature outside was 90
degrees and the fans were operating on the basis
of this conputerized systen?
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A | don't know.

Q | believe you stated that these two
pi eces of the program that is the increase in the
hei ght of the enclosure and the variable frequency
drives were installed in or about August 5th?

A During the week of August 5th?

Q Prior to that tinme, the nighttine
operation of the systemwas, as | understood it,
one conpressor and one fan, is that correct?

A Yes.

Q Now, the nighttinme operation is one
conpressor and one, two, or three fans, depending
upon the demands of the pressure in the
refrigerant |ine?

A No.

Q All three fans wll operate, but at a
reduced | evel .

A Yes.

Q WIIl they all operate at the sane reduced
| evel ?

A Yes.

Q So, they are synchronized in the sense
that each one is not operating at a different
speed, but they are in unison, operating at
di fferent speeds?

A Yes.

Q In establishing this particular system
that you tal ked about, the increase in the
encl osure and the variable frequency drives, did
you receive instructions wth respect to howthis
system shoul d be desi gned and operated from anyone
ot her than Reece El| edge and George Kanperman?

A No.

Q The actual acoustical panels, should |
under stand now that the height of the acoustical
construction right nowis 12 feet?

A Yes.

Q How are those panels affixed to the old
encl osure?

A | believe they're affixed with sheet
met al screws.

Q | s that a permanent change?

A It's anticipated it's a pernmanent change.

Q That it's anticipated that that four feet
addition will stay on top of the 8 foot encl osure,
is that what you're saying?

A | don't know that. |'ve not been
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instructed to renove it.

Q Have you been instructed that at sone
future point in time, that that particular unit
wi Il change to be a 12 foot high unit as opposed
to a9 foot and a 4 foot unit?

A | don't know.

Q You' re saying you haven't been told that?

A No, | haven't been told that.

Q You indicated on the night of the test,
August 15th, 1996, that in order to establish the
various operating nodes for the unit, you had to
call an engineer at a renote |ocation?

A Yes.

Q And, you provided that engineer a set of
instructions as to how to change the operating
node of the unit, correct?

A Yes.

Q And, was the person in charge, that
engi neer on duty, required to change the
algorithns for the systemin order to do that?

A In this particular case, what he did was
override the systemfor a tenporary change, at ny
request.

Q Is it possible, then, in order to have
this systemoperating in a function different from
that which the conputer ordinarily would do, not
only to change the algorithns, but also to
override the systenf

A It's possible.

Q How do you determne, if you determ ned,
whet her or not the instructions that you had
communi cated by tel ephone were actually foll owed?
That is, whether, in particular, the protocol that
was identified as full power was, indeed, ful
power ?

A | didn't determne it.

Q Was there any way you coul d have
determned it?

A Well, | determined it by asking the
engi neer on duty to read to ne the level fromthe
conputer. | didn't determne it independently.

Q "' m asking was there a way that you coul d
have determned it independently?

A Me?

Q You.

A No.

Q Was there a way that anybody on site that
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ni ght coul d have determ ned i ndependently whet her
or not the operating nodes that the equi pnent was
supposed to be running in for the sound tests were
actually the nodes that it was operating in?

Part of it, we could determ ne.

That's when it was of f?

Of, as well as two conpressor operation.
You could tell whether there were two
conpressors on? How could you tell that?

A You can go near the unit and see that the
two systens were operating. You can hear the two
i ndependent|ly operating.

Q | s that what you did, to determ ne that
when it was supposed to be in the two conpressor
operation, that that was the circunstance?

A | did not, no.

Q Agai n, your expertise is not in
acoustics, is that correct?

Yes.

Yes, |'"'mcorrect, it's not?

Yes, you're correct.

O, in sound nmeasurenent ?

Not in sound neasurenent, no.

Or in designing soundproofing systens?

No.

MR. DIVER. Could we have a qui ck huddl e,

Madam Hearing O ficer, just to see if we're done?
THE COURT: Yes. Take a mnute off the

QrOo >

>O>O0 >0 >

record.
(O f the record)
THE COURT: Back on the record.
BY MR Dl VER:

Q It's nmy understanding that you' d been
tol d about the various suggestions that had been
made by Greg Zak during his testinony in this
proceeding with respect to additional changes or
add-ons that m ght be nade to reduce the anmount of
sound perceived fromthis system is that correct?

A Briefly, yes.

Q And, one of those concerns was the
establishment of a ground cooling system correct?
CGeneral |y speaki ng, yes.

And, did you investigate that?

| did not.

Did you ask sonebody to investigate it?
| asked Harry Akers.

And, what did Harry report back to you

Q>0 >0 >
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concerning that particul ar systen?

A H's report to nme in general was that it
didn't seemfeasible or reasonable for this
application. And, in light of other changes that
were contenpl ated, could be inplenented nore
qui ckly, they seenmed nore favorable. And, we had
no further conversation about it.

Q Ckay. So, do | understand, then, that M.
Akers was cogni zant of these other changes that
had been proposed by George Kanpernan as wel | ?

A Yes, | mentioned themto him

Q Do you know whet her or not there was any
i nvestigation of M. Zak's recommendati on of an
air tight enclosure around the chiller unit?

A There was not, that |I'm aware of.

Q One nore thing. What was the actual cost
that the contractor gave you for erecting the
acoustical panels?

A | don't have a cost yet. W're waiting
for his bill.
MR. DIVER. No further questions.
MR. ELLEDGE: | have a few brief ones.

REDI RECT EXAM NATI ON
BY MR ELLEDGE
Q M. Mautner, |1'd Iike you to cast your
m nd back to the question of activities during
May, June, and July. And, the first tine you net
George Kanperman was at the site, did you say?

A | met himin early My.

Q In early May, at the site?

A Yes.

Q And, was there a subsequent neeting at

your offices?

A Yes.

Q Ckay. And, there have been subsequent
t el ephone conversati ons?

A Yes.

Q Ckay. And, during those, during that
period, there have been a nunber of different
i deas nooted, is that not so?

A Yes.

Q Okay. Did you, was there any exploration
of the question of fan design, was that
consi dered?

A Well, we dicussed briefly that there
could be different propellers on these fans, but
we did not explore different propeller types.
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Q Could you tell us what active sound
reduction is?

A We al so had, that's true. W also
di scussed briefly active noise reduction.

Q And, did you pursue that issue?

A | looked into it briefly.

Q And, to whom w th whomdid you
correspond on that?

A | called a conpany called Digisonix to
see if they had any products that woul d nake sense
as an active noise reduction product.

Q And, what were you tol d?

MR. DI VER (bjection, hearsay.

MR, ELLEDGE: | think this is, really
goes to the question of, as we've tal ked about
before, as to what his state of m nd was, and
whet her things were pursued or not pursued. And,
the i ssue of whether he was encouraged or
di scour aged becones very significant in that
regard, your Honor.

MR. DI VER. Madam Hearing O ficer, if
this witness' state of mnd were at issue, 1'd
concur, but it's not. This witness is here to
testify as to what factual matters he did. He's
not the Respondent or Conpl ai nant, unless he wants
to be Respondent.

THE COURT: Could you rephrase your
gquestion?

BY MR ELLEDGE

Q What conclusion did you reach as a result
of that conversation?

MR. DI VER  (bjection, sane --

MR, ELLEDGE: What conclusions did you
reach, that's ny question

THE COURT: Overrul ed.

A The conclusion fromny conversation with
Di gi sonix was that they did not have a product
avai |l abl e that they thought was appropriate for
this application. And, led nme to make one further
phone call to a consulting conpany on the east
coast called BBN, stands for three nanes, which
can't renenber the exact nanes.

Q What conclusion did you draw from if
any, after your contact w th BBN?

A BBN, ny conclusion was after, after
speaking with them was that active noise
reduction, in this particular application, didn't
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seem appropriate. They were unaware of any
commercially avail able products to do so.

Q Did you, during this period, |ook into or
cause soneone to look into the question of a water
cool ed --

MR. DI VER  (bjection, |eading.

MR, ELLEDGE: Well, this is
Cross-exam nati on.

MR DIVER It's your w tness.

MR, ELLEDGE: Let ne withdraw the
gquestion and phrase it in a different way.
BY MR ELLEDGE

Q What consideration, if any, did you give
to a water cool ed systen? And, by water cool ed,
"' massum ng that neans wells.

A Vel l, when the subject came up of using
the ground as part of the heat sink*, if you wll,
for this operation, | believe Harry Akers al so

| ooked at using ground water as a condenser water
medium His conclusion to ne was that we could
not acquire enough water flowto use that in this
particul ar application. So, we didn't spend a | ot
of time looking at it.

Q What consideration, if any, did you give
to the possibility of installing additional fans
on the enclosure to increase air circulation?

A Well, | had nentioned to George that if
the additional elevation of the four foot
encl osure caused too large a restriction of air
movenent, that | thought we m ght be able to put a
small fan in one opening in that part of the
encl osure, to be sure that the discharge airways
relieved properly.

Q What, if you can recall, was the genesis
of that idea?
A It was kind of a hybrid idea that canme up
from George Zak's comment originally.
MR. ELLEDGE: | have nothing further.

RECROSS EXAM NATI ON
BY MR DI VER
Q M. Mautner, when was all this
brai nst orm ng done that you've just been
describing to M. ElIledge?

A I n June.

Q June of 19967?

A Yes.

Q After the sound neasurenent had been made
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of the single conpressor, single fan operations?

A | believe so, yes. No -- | don't
remenber. | believe so.

Q Dd M. Elledge just tell you the answer
was w ong?

A | know it was in June. | don't renenber
the timng or the sequence, but --

Q Did you just ook to M. Elledge for sone
i ndi cati on of whether your answer was correct?

A No, | just |ooked at M. Elledge, and he
was shaki ng his head.

Q As though your answer was w ong?
A Per haps.
Q | s that what you understood it to nmean?
A Per haps.
MR, DIVER. | have no further questions.

THE COURT: Does that conclude your
re-cross?

MR. DI VER  Yes, it does.

THE COURT: Al right, then, at this
point in time--thank you, M. Mautner, and we'l|
take a lunch break. And, we'll discuss our return
time off the record.

(WHEREUPON, the |uncheon recess was
t aken.)
AFTER RECESS

THE COURT: Ckay. W're back on the
record after lunch, and we have two prelimnary
itens. We have the introduction of exhibits
related to the Village of Wnnetka ordi nance
concerni ng sound em ssions. And, we also have a
ruling on the request for in canera review of
di scoverability of certain notes nmade by M.
Shelton. First, let's take care of the ordinance.

MR. DI VER Yes, Madam Hearing O ficer.
At our last hearing, we tendered the court and to
counsel for the Respondent a copy of an anendnent
to the Village of Wnnetka ordi nances of January
of 1996, as well as a copy of the ordi nances as
amended by that anmendnent. W tendered today a
copy of the Village of Wnnetka ordi nance in
effect at the time that the air conditioning unit
was installed at the Crown property, relative to
the subjct of permtting or licensing of air
conditioning units. The |atter has been given
Exhi bit No. 112. The two forner docunents were
109 and 110. It's ny understandi ng that counsel
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for Respondent has no objection to the adm ssion
of Exhibit No. 112, being the ordi nance that was
in effect at the tine of the installation of the
unit.

MR. CARSON: That's right, we have no
objection to 112.

THE COURT: 112 wll be admtted into
evi dence.

MR. DIVER W, again, re-offer 109 and
110, being the ordinance of the Village of
W nnet ka concerning air conditioning units, which
have been anended since the date of the
installation of the Crown air conditioner, to
reflect the position of the Village of Wnnetka
concerning the need to control noise em ssions
fromthose units, not for the purpose of
establishing that there's been any violation of
t hat ordi nance. We don't believe there is. W
concede that there has not been, but for the
pur pose of establishing the position of the
Village of Wnnetka, with respect to noise
em ssions fromair conditioning equi pnment and the
reasonabl eness of those noi se em ssions, as
expressed by ordi nance.

MR. CARSON: We're objecting to 109 and
110 on the basis that it's not rel evant what the
position of the Village of Wnnetka is, by
ordi nance, as to em ssions fromair conditioning
units. These are ordi nances which, on their face,
cane into being in 1995 and/or 1996. And,
t herefore, have no rel evance what soever to this
installation, which occurred in and was first
operated in 1993.

MR. DI VER.  Your Honor, if | just may
respond briefly. Qur response is that, indeed,
t he noi se em ssions that have been ongoi ng through
today or at |east through August the 16th of 1996
have been occurring during 1995 and 1996. It was
the expression of the Village of Wnnetka as to
what it considers to be resonable and what is
necessary to be controlled is nost rel evant,
particularly in context of a piece of
correspondence fromM. Crown in which he
i ndi cated that he would await the devel opnment of
regul ations by the Village of Wnnetka concerning
the limtations that he woul d be subject to.

THE COURT: | believe the Board will be
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interested in seeing the ordinance in all its
pernut ati ons and, therefore, the objection is
overruled. Exhibits No. 109 and 110 w Il be
entered into evidence.

Al right. W have a request this norning
by Respondents for the production of notes made by
M. Shelton wth respect to certain readings that
were perfornmed on M. Crown's air conditioning
system And, the first two pages of the notes
were not at issue. The first two pages of the
notes wll be provided to Respondent by agreenent
bet ween the parties. The remainder of those are
Pages 3 through 7. And, briefly, I'll describe
those. Pages 3 through 7 are personal analysis
notes of M. Shelton in which he conpares and
contrasts sone of the nunerical readings of
various noise tests that had been perforned, and
readi ngs of which had been entered into evidence.
However, it also includes conclusions and concerns
of his with respect to his conparison of these
figures. And, clearly indicates that these notes
are of a personal nature. And, clearly, it is
apparent that he intended to discuss this with
counsel with respect to the continuation of the
case. It includes two pages of handwitten notes,
and it also includes notes that he made on his
personal conputer for the same purpose. Those
wi |l not be discoverable. Al right.

MR. DI VER: Thank you, Madam Heari ng
Oficer. W'Il have copies nade of 109, 110 and
112.

THE COURT: And, the first two pages of
the notes, and then please return these to M.
Shel t on.

M5. MOLSON: How many copi es?

THE COURT: Let's make three copies of
the first two pages.

Wul d Respondents like to call their
next w tness?

MR. ELLEDGE: Yes, M. Elfering, please.

ROBERT PAUL ELFERI NG
after having been first duly sworn on oath,
deposes and testifies as foll ows:

DI RECT EXAM NATI ON
BY MR ELLEDGE
Q M. Elfering, would you state your ful
name, pl ease?
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A Robert Paul Elfering, Junior.
Q And, where do you reside?
A 37033 North George Court, Lake Villa,

[11inois.
Q And, by whom are you enpl oyed, sir?
A Shi ner and Associ at es.

Q And, how | ong have you been w th Shi ner
and Associ ates?

A It wll be six years in Novenber.

Q I n what capacity?

A "' man acoustical consultant.

Q How did you prepare yourself to becone an
acoustical consultant?

A Well, | have a Bachelor of Arts in Math

and Physics, and | was enpl oyed by USG
Cor poration. W have a research facility in Round
Lake. | was enployed by themfor 13 years. 1've
been enpl oyed by Shi ner and Associ ates for al nost
six years, and |'ve been a registered, |icensed
prof essi onal engineer in the State of Illinois
si nce 1988.

Q And, are there any specific areas of
whi ch you specialize wwth regard to your
enpl oyment with Shiner and Associ at es?

A We do a variety of acoustical work.
We've worked in concert halls, we've done
environnental studies for traffic noise, for
mechani cal noi se sources, for industrial acoustics
within plants. W've worked with architects for
t he design of highrise construction, which
i nvol ves partition systens and floor-ceiling
construction, a variety of different acoustical --

Q And, anong ot her things, do you neasure
sound?

A Yes.

Q What ki nd of equi pnent do you nornmally
use, or what kinds of equi pnment do you use?

A Vell, we have several types. W had hand
hel d sound |l evel neters. W have a real tine
anal yzer, which is also a sound |evel neter. But,
it perfornms all of the frequency analysis at one
time. The instrunent we used, that | used
Thursday night is, the manufacturer is
Bruel -Kjaer. It's a type 2230 integrated sound
| evel meter, which neans it's accurate to within
plus or mnus one decibel. It has a filter set.
You're measuring in, overall, weighted sound
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|l evel s and sound |l evels that were filtered into

octave bands from 1000 to 8000 hertz, per Illinois
Pol | ution Control Board |[imtatins.
Q Now, may | ask you if you had occasion to

go to the Shelton residence on Ardsley in Wnnetka
w thin the past week?

A On Thursday eveni ng when we did our
nmeasur enent s.

Q Al right. And, that was Thursday, August
15t h?

A Correct.

Q And, what tine did you arrive and
conmence?

A | arrived approximately 9:00 o' cl ock,
9:00 p.m, | believe. The neasurenents | asted
bet ween roughly 9:30 and 11:30 in the evening.

Q And, woul d you, once again, tell us the
equi pnent that you used to nmake these
measur enment s?

A It was the Bruel -Kj aer Type 2230
i ntegrated sound | evel neter.
Q And, did you record the -- well, let nme

talk--first, let ne direct your attention, if I
may, to what has been marked as Exhi bit No. 51.

And, do you, are you able to identify -- are you
able to recogni ze what's depicted there?
A Yes. This is, appears to be the Cown

residence. And this, with the red |line, appears
to mark the location of the air conditioning unit.

Q Wy don't you, with respect to the red
line you just spoke of, put a black "X' inside
that and put Crown A C

Now, continuing further north on
t hat draw ng.

A Well, this is the property |ine which,

assune, the fence, there's a stockade fence there.
MR, ELLEDGE: The record will show that
he's pointing to a dark dashed line. Continue.

A Across fromthe fence, there's foliage
and there's the Shelton residence. And, this would
be the southeast corner. There's a glass encl osed
porch or famly room Do you want ne to describe
t he positions?

Q Yes, if you would. I"mgoing to give you
a blue felt pen, and if you would | ocate--let ne
ask you this. Did you neasure nore than one
posi tion?
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A | nmeasured a total of five different
positions.

Q Wiy don't we do themnunerically. So, if
you' d mark Position No. 17

A Position No. 1 was just to the north of
the fence, probably around 10 feet, 6 to 10 foot
north of the fence opposite the unit.

Q Al right.

A Position 2 was out on the top patio
opposite, the Shelton's have an outdoor AC
condenser next to the house.

Q | s that condenser nmarked on that?

A Vell, there's a black circle with an X
that it's approximately in that |ocation.

Q Ckay.

A Position 3 was along the fence, but

further east.
MR. DI VER That's along the north fence
I'ine.
A North on the Crown property?
MR. DI VER Right.

A Yes. Sonewhere here, approximtely 50
foot, I would say east of Position No. 1
BY MR ELLEDGE

Q That's being marked with an X and a No.
3.

A No. 3. No. 4 was on top or on the roof
of this glassed-in house addition, along the,
close to the south eve

Q You said there was a fifth.

A There was a fifth that was within the
Crown property. It was on the north side of the
driveway. It looks like it's been, this Position
Ais closetoit. | thought it was closer to
this.

Q We'll put it where you think it is, and
then mark that.

A Mark that No. 5. And, that was at the
north end of the paved driveway that continues
around to the back of the house.

Q Okay. Now, how did you get yourself in
position to nmeasure No. 47

A We clinbed a step | adder, a | adder that
was put agai nst the house.

Q Al right.

A We stood on the roof. W were
approxi mately, m ght be approximately four feet
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above the roof edge.
Q And, about how far was it fromthe --

well, were there wi ndows nearby? Did the rest of
t he house have a second fl oor?
A It had a second floor. W were, | would

say, roughly 10 foot fromthat, fromthe corner of
t he mai n house.

Q Ckay.

A So, | don't anticipate there was
reflection off of the house back into the
measur enent position.

Q Now, did you neasure sound in each of
those positions, at |east the first four
positions, at different tinmes and in different
ci rcunst ances?

A We neasured it, noise under maybe four
di fferent operating conditions. W neasured at
positions 1 and 2 with both the Crown AC unit

operating and the Shelton unit operating. | have
a copy of ny report. | may need that to refresh
nmy nmenory.

Q VWell, let me show you what has been

mar ked as Respondent's Exhibit No. 9.

MR, ELLEDGE: Madam Hearing O ficer,
di sregard the post it note. This is a copy of the
report the witness has. Wuld you take a mnute
to review what has been identified as Exhibit No.
9, and then would you tell us what it is?

A Exhibit No. 9 is aletter in which |
summari zed the readi ngs taken on Thursday, August
15th. It describes several different operating
conditions of the air conditioning unit, and the
measurenents taken at the identified nmeasurenent
| ocations. It lists neasurenents taken at 1 and
2, the Crown unit operating under what was terned
the nighttinme node, and with the Shelton units on.
Measurenents were taken at positions 1 to 4 with
the Crown unit on and the Shelton unit off. The
Crown unit was al so operating at nighttine node.
There were anbi ent neasurenents taken. Anbient,
meani ng both units were off and the noi se sources
wer e what ever was bei ng produced from nei ghboring
areas. W tried to take the nmeasurenents during
qui et periods. There were aircraft flyovers, and
dogs barking, and so forth. But, we tried to take
t he neasurenents when none of that was happeni ng.
The one sound we could not avoid was, | believe it
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was insects or frogs or sonething. It was sone
critters were making noi se, and that appeared in
the 2000 hertz, primarily. Also, in the 4000
hertz matter. W also made neasurenents with the
Crown unit on, the Shelton unit off. The Crown
unit was operating what was call ed the daytinme
node, at 20 hertz. That pertains to neasurenent
Position No. 4.

MR. DI VER. Madam Hearing O ficer, |'m
going to have to object, at this point, because
there's been no foundation, at this point, as to
the operating | evel at which the air conditioners
were being operated. | haven't heard a foundation
yet, anyway. So, |I'mgoing to object to his
testifying as to their actually operating at that
level, or if he's just saying whatever level it
was, we're calling it this

A This is what it was terned.

THE COURT: Excuse ne.

MR. ELLEDGE: We do have a foundation for
measurenents that were taken, and the operating
node it was in, and howit is, fromthe previous
W tness, M. Mautner. And, as far as the specific
objection is concerned, the report is what it is,
and he's testifying as to what he understood, |
assunme. And, | think there's nothing wong with
his testinony saying, describing in a narrtive
f orm what he heard.

MR. DIVER That clearly isn't, as far as
we' re concerned, Madam Hearing O ficer. As |ong
as what he's saying, what |'ve witten down under
this colum is under this colum, | can't testify
what the level was it was actually operating at, |
don't know that.

THE COURT: Overruled. You may proceed.

A VWhat | understood to be the Crown unit
operating under daytinme node of 20 hertz, the
Shelton unit off, was nmeasured at Position 4. |
believe there's an error here with Position 5.
believe that's in the wong | ocation.

Q | want you to take a pen and nmark where
you feel it should have gone.
A | believe it should be under the

nighttinme node with the Shelton unit off. This was
the very |l ast measurenent that we took. There was
two, what they call daytinme nodes. One was 20

hertz, then it was, | understood it to be cranked

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

1106

up to 60 hertz, and set at that.

Q Let me stop you there. Wre you asked to
re-measure certain -- were you asked to reconduct
certain tests at that point?

A After we had neasured Position 4, what |
understood to be daytine node at 20 hertz, the
unit was, the operating conditions were nodified
to operate daytinme node at 60 hertz, which
assunme to be the nost, under the nost, the unit
was under the nost | oad, which should correspond
to the | oudest operating node.

Q Did you notice any difference in the
unit?
A Yes, it was louder. It shows in the

measur enent s.
Q So, the latter measurenent --
A The very | ast measurenents woul d be under
the nost critical noise producing condition.
THE COURT: Sir, did you testify that
there's an inaccuracy in that description of that
position, or--is that correct?

A " msaying that where it says Position 5
was |isted under the wong heading. It was the
| ast neasurenent taken. | had, | believe, after

measurenents 1 through 4 in that |ast section,

t hi nk we had thought that the neasurenents were
over, and | believe they switched back to
nighttinme node. That's my recollection.

Q You're not absolutely sure?

A "' m not absolutely sure.

Q But, in any case, Position 5 was the | ast
measur enent taken.

A And, | believe it was done, | think, |
bel i eve they had switched back to the nighttine
node.

THE COURT: So, what's shown under Crown
unit daytine node, 20 hertz on, Shelton unit off,
where it says 5, Line 5 really should have been at
the very bottonf?

A It should have been two categories up,
under where it says Crown unit nighttine node on,
Shelton unit off.

THE COURT: Ckay.

MR. ELLEDGE: May | show this, please, to
the Hearing Oficer?

MR. DI VER What's the Exhibit Nunmber on
this, Reece?
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MR. ELLEDGE: 9.

THE COURT: Al right. The clarification
has been identified on the exhibit.

BY MR ELLEDGE

Q Now, what you have in front of you is
Exhibit No. 9. Who prepared that?

A | prepared this.

Q And, does it truly and accurately reflect
t he sound neasurenent recordings that you made on
t he evening in question?

A Yes.

MR, ELLEDGE: | have no further
questions. But, | would nove the introduction of
thi s docunent.

MR. DI VER. Madam Hearing O ficer, if |
could conduct a small voir dire with respect to
these data. Qbviously, he did not type these up
on the spot.

THE COURT: Proceed.

VO R DI RE EXAM NATI ON
BY MR DI VER

Q If I may. M. Elfering, did you prepare
handwitten notes at the tinme of the recordation
of the sound neasurenent |evel s?

A | have a handwitten tabul ati on of the
data, and there was a heading, and | listed
operating conditions.

Q Do you have that docunment with you?

A | do not. | faxed a copy to Reece.

MR. Dl VER Okay. | wonder if we can
have that docunent marked as an exhi bit nunber.
You want to mark it yours or ours?

MR, ELLEDGE: Qurs. Mark it as
Respondent's No. 10. You want to take a | ook at
it?

MR. DI VER  Sure, please, thank you
BY MR DI VER

Q kay. M. Elfering, the docunent that
has just been marked as Exhibit No. 10, is that a
true and correct copy of the handwitten notes
t hat you made?

A Yes, sir.

Q On the evening of August the 15th, 1996,
during these sound neasurenents?

A Yes.

Q And, can you tell us whether there's any
i nformati on conti aned on those handwitten notes
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that has not made its way onto the typewitten
page dated August 16th, 1996, being Exhibit No. 9?

A | don't believe so. | believe all the
information here is contained in Exhibit No. 9.

Q Ckay. And, have you nade, yourself, a
cross-conpari son for each of these nuneric entries
fromthe raw copy to the typewitten copy to
verify that it's, indeed, the same nunber?

A Yes.

MR. DI VER: Wth that, I'd have no
obj ection, providing 10 and 9 both cone in.

MR. ELLEDGE: | nove the introduction of
both 9 and 10.

THE COURT: Respondent's Exhibits No. 9
and 10 are entered into evidence. Thank you.

MR, ELLEDGE: | have no further questions
of this wtness.

THE COURT: Do you have
Cross-exam nation?

MR DIVER. One nonent.

CROSS EXAM NATI ON

BY MR Dl VER:

Q M. Elfering, on Exhibit No. 9,
Respondent’'s No. 9, |ooking at the |ast node,
being Crown unit daytine node, 60 hertz on
Shelton unit off. Looking at data set one and
| ooking particularly at the nunber under 2000
hert z.

A Yes.

Q That nunber is 42 decibels, is that
correct?

A Correct.

Q That nunber itself, as conpared agai nst
the IPCB nighttime standard of 30, is 12 decibels
hi gher, correct?

A That nunber is 12 deci bel s higher.

Q Al right. And, what does, what's the
significance of the entry of 42 conpared to the
ni ghtti me standards of 307

A The nunber is higher. However, it's high

for all locations. And, ny belief is that this was
caused by insect levels or animal |ife of sone
ki nd.

Q Is it your belief that the 42 itself is a

recordi ng of insect sound as opposed to the air
condi tioner?
A Yes.
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Q | s sound additive in the environemmt?
A Sound is additive. However, you cannot
di scrimnate between -- | can say that the air

condi ti oner was not neasurable in that respect
because the sound was dom nated by the insect
| evel .

Q So, when we | ook at the section called
Crown and Shelton units off, anbient noise for the
sane 2000 hertz level, we see 39. Then, we see 42
under the --

A Two different |ocations, for Location 4
aanbi ent was 39, and Position 4 was the daytine
node, it was 40, undoubtedly, is variation in the

animal noise. So, | don't see any significance of
one deci bel .
Q Looki ng at the same condition that we

| ooked at initially in the Crown unit daytine
node, 60 hertz on, Shelton unit off. Looking at
the 63 hertz band, you see an entry of 62.

A Yes.

Q Which, in and of itself, | guess, to ny

eye, doesn't appear so significant, except as
conpared to the two nunbers on eiither side; that
is the 54 at the 3100 hertz level, and the 55 at
the 125 hertz level. |Is there any possibility,
Wi thin a reasonable degree -- strike that -- is it
probable, within a reasonabl e degree of scientific
certainty, that that recordation of a 62 indicates
the finding of a discreet tone?

A It's possible, I don't know that you
could say it's probable. It's an octave band.

And, what's registered there as 62 could be due to
ei ther broad band source there, or a discreet
t one.

Q What's a di screet tone?

A It would be -- well, atone is it would
be a single frequency, sound at a single
frequency, sonething |ike a sign wave. A typica
broad band noi se has energy at the, over a band of
frequencies, and that is what m nd cannot
di scrim nate between pure and broad band sound
wi thin an octave band, whatever an octave band is
regi st ered.

Q s there a machine which can neasure --

A Sure. You can get a Finner Filter
setting to 1/3rd octave or 1/12th octave, or you
can neasure with what's called a FFT, that's a
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transfornmer machine which will nore closely
pi npoi nt the individual frequency, FFT analyzer.

Q And what, if anything, is the
significance of a discreet tone to the human ear?

A Di screet tone m ght be nore noticeable
than a broad band sound. | believe there's sone,
| believe it's -- a discreet tone can be nore
noti ceable than a broad band source of sound. To
my ear, | did not detect a discreet tone. The
sound appeared to be broad band in nature.

Q Ckay. D d you, on the evening of the
test, detect any sound that m ght be described as
a beating sound?

A | did not hear a beat, beating sound.
Beating, neaning it's caused by two frequencies
that are close together. And, the overal
i npression mght be that it raises and lowers in

| evel . | did not hear that.
Q At any of the |ocations?
A No

Q Did anybody at the scene that evening
bring to your attention that he or she had
experienced a beating sound at one of those
| ocati ons?

A | believe David Shelton nade sone comment
when we were wal king fromPosition No. 3. | did
not hear that beating.

Q Whul d that position have been the
so-cal | ed canpground position?

A "' mnot sure what you nean by canpground.
Position No. 3 was east of Position No. 1.

Q About 50 feet east?
A Correct.
Q Ckay.

MR. DIVER. No further questions.
THE COURT: Al right. No redirect?
MR, ELLEDGE: No, thank you.
THE COURT: Of the record for a nonent.
(O f the record)
THE COURT: Back on the record.
MR, ELLEDGE: Wuld you swear the
W t ness, please?
(Wtness sworn)
PETER KELLER
after having been first duly sworn on oath,
deposes and testifies as foll ows:
DI RECT EXAM NATI ON
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BY MR ELLEDGE

Q Wul d you state your nanme, sir?

A Peter Keller.

Q And, where do you reside?

A 645 Sunset Lane, d encoe.

Q And, could you tell us what is your
busi ness or profession?

A " ma general contractor.

Q How | ong have you been a general

contractor?

A Approxi mately 12 years.

Q And, do you have a speciality in terns of
types of construction you do?

A Basically, single famly hone renovati on.

In the last 12 years, how nmany single
famly home renovation projects have you worked
on, approxi mately?

A Probably three or four per year, on
aver age.

Q So, we can do the math ourselves. Are
you famliar with the residence of Steve and Nancy
Crown on Ardsley?

A Yes, | am

Q And, did you have sone association with
t hat residence?

A Yes, | was general superintendent on that
proj ect .

Q Duri ng what period were you doi ng so?

A From May 8th of 1992 through March 15th
of 1995.

Q |'"d like to show you what's been nmarked
as Exhibit No. 49, which is a letter dated Cctober
11t h, 1993. Have you seen that before?

A Yes, | have.
Q Okay. Do you recall having a neeting,
prior to that date, with -- first of all, do you

know David and Susi Shelton?

A Yes, | do.

Q And, have you had occasion to neet
them-- did you have occasion to neet them during
the course of the Crown project?

A Yes, | did.

Q And, did you have occasion to neet with
themin early October of 1993?

A Dates are going to be tough, but | net
with them several times during the course of the
j ob.
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Q Al right. Could you describe -- did you
have occasi on, when you net them both at the sanme
time, on the Crown property?

A | think that was just after we had turned
on the air conditioning for the first time, and
left it running at night.

Q Al right. Wwo was present at that
nmeet i ng?

A Just nyself and the Sheltons.

Q Both M. And Ms. Shelton?

A That's correct.

Q And, where did that neeting take place?

A Ri ght at the front door to the property.

Q And, could you describe that, the

conversation you had or that they had with you?
Coul d you descri be that neeting?

A Basically, M. Shelton was concerned with
the air conditioning. He had informed ne that he
was part owner, | believe, of an air conditioning
firm if I'"mnot m staken, in Chio, and he asked
me or -- no, actually, he told ne that the air
conditioning unit was about 8 tons, in a question
form And, | didn't disagree with that. At this

point, I wasn't going to say anything until
tal ked to ny boss.

Q Did you have any conversation with
respect to noving the unit?

A | think the question was posed to ne,

could the unit be placed sonewhere el se on the
property. And, yes, it could be placed sonewhere
el se on the property. But, | built strictly by
prescription. The unit was placed in a proscribed
spot when | put it there, and | didn't have any
alternative in the matter. As far as noving it
sonmewhere el se on the property, in construction,
anyt hing can be done. | could nove the house on
the property also. | nean, anything can be done.
Q Al right. Could you tell us, at that

time, what was the status of the HVAC project?

MR. DI VER. \What date are we talking
about ?

MR. ELLEDGE: We're tal king the date of
t he neeting, which has previously been identified
early Cctober, 1993.

MR DIVER Prior to the letter?

MR. ELLEDGE: Prior to the letter.
BY MR ELLEDGE
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Q Now, could you tell nme what was the state
of the HVAC system at about that, in that period,
early Cctober?

A We fired the units up. W needed the
units running to pull the noisture out of the
buil ding so we could continue with the m | work.
And, obviously, to fire the units up, we were
probably at somewhere in 95% conpl etion at that
poi nt ..

Q VWhat ot her trades were working in the
buil ding at that tinme?

A Al'l trades.

Q Coul d you nane, generally, what those
trades were?

A Well, all mechanical trades were stil
i nvol ved, plasterers were still touching up crown
moul di ngs, mllworkers were installing mllwork,
fl oormen were installing stone. So, basically, al

trades were still involved.
Q Was there plunbing invol ved?
A Yes.
Q VWhat was the state of the plunbing work?
A At that point, we were roughed in

mechani cally across the board. And, plunbing was
being trinmed out as we conpleted the tile

proj ect .
Q What does it nmean to be "roughed in"?
A That neans the basic pipes are in place

for the walls to be closed up, and the mllwork to
begi n; cabi net placenent, countertop placenent,
and so forth.

Q And, what generally is mllwork, what is
that? Wat kind of work is that?

A Wod.
Q Wbok wor ki ng?
A Ri ght .

Q And, what was the state of the
m ||l working at that point?

A It was probably, it was underway, and it
was probably at sonething |ike, right now, |I'm
going to guess and say maybe 30% And, that was
the, that created the need to keep the air
conditioners on, to punp the noisture out of the
bui | di ng.

Q Could you tell me what the state of the
el ectrical work was?

A Once again, all nechanical trades were
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roughed in, at that point. And, the electrical was
being trimed as we cl osed up certain walls.

Q VWhat woul d have been necessary in terns
of all trades, to have undertaken to relocate the
chiller unit at that tinme?

A Well, the first thing we'd have to do is
go through an engineering study, a feasibility
study. But, as far as actually relocating it, you
woul d i nvol ve HVAC, plunbing, concrete,
| andscapi ng, electrical, alnost every nechanical
trade woul d be involved in that procedure.

Q Wul d this have been a | engthy process?

A Very lengthy. And, at this point, since
we are into mllwork, very costly. It would have
st opped the job.

Q To rel ocate woul d have stopped the job?

A O risk the mllwork, or the woodwork
taking on so nmuch noisture, that it woul d buckl e,
bow, and war p.

Q And, can you nmake an estimte of what it
woul d have done to the conpletion date for the
j ob?

A | think the engineering, you know, to
nove that HVAC unit, the engineering and
feasibility studies would take | onger than you
coul d take, how could you say this, let's see.
Engi neeri ng studi es, and then nove the thing,
probably add sonewhere to a year to the project,
six nmonths to a year, easily.

Q Ckay. In your judgnent, would it have
been feasible, at that stage, to have undertaken
to relocate that unit?

A Feasi bl e?

Q Feasible. Wuld it have been practical ?

A Not practical. Feasible, probably.
Practical, no.

Q After that neeting in 1993 that you've
just described, were any, what steps were taken to
control or reduce the sound fromthe unit, if you
recal | ?

A As | recall, we started wi th wooden
fences. Then, we noved into | andscaping. Then, we
rotated the unit 90 degrees on its axis. Then, we
went into sound bl anketing on the conpressors. And
then, we went into quiet flow panel systens.

Q Now, let ne direct your attention --

t hose steps that you' ve nentioned took place over
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a period of tine, is that not right?

A That's correct.

Q Okay. I'd like to direct your attention
to the summer of 1994, the follow ng year.

A Ckay.

Q On or about the end of June or the
begi nning of July, did you have occasion to have
any conversations with either M. or Ms. Shelton?

A | know that the Sheltons were over on the
property a couple of tinmes, taking pictures of the
unit and so forth. | did see thema coupl e of
tinmes.

Q During that period that we're talking
about, which is the June, July period of 1994, was
the project visited by the police?

A Yes.
Q Can you descri be what happened t hen?
A VWll, there were a couple of incidents of

noi se not related to the air conditioning, and
then there was an incident when the air
conditioning was |left on overnight, but | wasn't
present for that.

Q Did you have occasi on, during that
sumer, to visit with the Chief of Police, to neet
with the Chief of Police of Wlnette?

A | did, I nmet with the Chief of Police to
find out how we could resol ve this because --

Q |"msorry, | said the wong nane. | think
it's Wnnetka.

A Right, Wnnetka. | net with himto find

out how we could resolve this to | eave the unit on
so | could continue the project.

Q And, where was that neeting? Were did
t hat nmeeting take pl ace?

A At the chief's office.

Q And, did he direct you to stop the
proj ect ?

A Negative. He indicated to ne that it was,
he was only follow ng up on a nui sance conpl ai nt,
and that it was pretty nuch out of his hands. He
has, there's nothing nore he can do than to ask
everybody to go to neutral corners and go through
| egal action, | guess.

Q Are you famliar with people nanmed Ken
King and Ann Kirshner?

A They're Wnnetka Village Oficials.

Q During any tinme during that sane period,
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June, July of 1994, did you have occasion to neet
wi th thenf

A Yes.
Q And, where did that take place?
A | met themboth in the Village Hall, and

on the property.

Q Starting at the Village Hall, what tine
of day was it?

A I n the norning.

Q And, who was present?

A Myself, the Village officials that you
named, and Steve Crown.

Q And, what did you say, and what was said
to you?

MR DIVER |'Il object as to what was
said to him Mdam Hearing O ficer, as being rank
hear say.

Q What did you say to them-- yes, what did
you say to thenf

A Well, the nmeeting was to start the
groundwork for the resolution of this whole
probl em So, exactly what was said verbatim | do
not renenber.

Q And, you said that later, | think you
said later, there was, that neeting was adjourned
and reconvened on the site?

A That's correct.

Q And, at that point, was the air
conditioner, the Crown air conditioner unit,
operating?

A Yes, it was turned on for that neeting,
everybody listened to it. This was before the
qui et flow panels, as | recall. It may have even

been before the fence, but I'mnot sure, to be
honest with you.

Q Al right. In July or in approximately
that period, did you have occasion to neet Al
Shi ner?

A Yes, | nmet M. Shiner.

Q Coul d you tell us where that neeting took
pl ace?

A On the property, on the job site.

Q Do you know approxi mately what tine of
day?

A It was before lunch, as | recall.

Q And at that, what was the subject of that
nmeet i ng?
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A He was there, as a sound engineer, to
t ake sonme readi ngs and conme up with sone kind of
sol uti on.

Q And, were sone solutions arrived at
during the course of, or as a result of that
nmeet i ng?

A | think that's how we arrived at the
qui et fl ow panel introduction.

Q Thereafter, did you have anot her occasion
to nmeet with the Sheltons or visit the Sheltons?

A Steve Crown and | went over to see the
Sheltons early one norning. It was a warm sunmer
nmor ni ng, and we wal ked around the property |ine,
and over to the Shelton's side door. And, | do
remenber that, curiously enough, while you were
standing there and the Shelton's air conditioning
unit was on, you really couldn't hear the Crown
air conditioning unit, which was on. But, Susi
Shelton cane to the door, and Steve and | assured
her that we were taking all steps and maki ng haste
to resolve the problem

Q kay. An air conditioning unit that you
menti oned, where was it |ocated on the Shelton
house, on or near?

A The one that | recall was on the ground,
just to the west of their side door.
Q Now, thereafter, you referred to quiet

fl ow panels. Could you tell ne what those are?

A They are --

MR. DI VER. bjection, no foundation.
MR. ELLEDGE: It was in his testinony.

" masking himto describe his own testinony.
THE COURT: Overrul ed.

A They're a steel, they're steel insulated
panels to direct noi se.

Q What, if anything, was done after the
meeting you just described with Ms. Shelton, with
regard to sound attenuation in relation to the
unit, the Crown unit?

A What was done, |'msorry?
Q Yes. WAs anything constructed?
A Well, we went through a lot of different

phases or steps to try and determ ne which woul d
be the best approach to solve the problem

MR. DI VER  (bjection, Madam Heari ng
Oficer, to further use of the word "we". | ask
that this witness be instructed to testify about
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what he experienced.

A When | say "we", |I'mtal king about nyself
and ny crew of carpenters. They work directly for
me. We constructed plywood fences up to 8 feet
tall, took sound readings at various |ocations on
the property, changed the height of the plywod
fences. W were trying to encl ose the noise and
direct it upward, and see what that did for the
noi se level at the property line, and close to the
unit.

BY MR ELLEDGE

Q Tell me about, did you enploy the quiet
fl ow panels that you've just nentioned?

A Yes, they were directed to be installed
by dimte Tenp.

Q What did they, could you describe the
structure that was built?

A Well, to install the quiet flow panels,
we had to extend the concrete base on the unit,
and the quiet flow panels are bolted directly to
the concrete base. And, it's a very tight,
over |l appi ng system that has access doors that you
can di sassenble to get to the unit for
mai nt enance.

Q Ckay. Now, after this structure was
constructed, was the Crown air conditioning unit
t hen operating?

A Yes, it was.

Q Did that encl osure have any noticeabl e
i npact, as far as you're concerned, on the sound
comng fromthe unit?

A Well, | thought it did, yes. | thought
it was nmuch quieter. But, that wasn't the end of
it. Then, we went to larger --

MR. DI VER There's no question pending,
Madam Hearing O ficer.
A Sorry, pardon ne.
BY MR Dl VER:

Q What further steps were taken after that?

A W went to different vegetation. W put
up 16 foot arbor vitaes, stacked themvery closely
around the unit, and went to, we tried sound
bl ankets on the conpressors, as | recall.

Q During the course of this two year
period, were you working closely with M. Crown?

A Absol utely, | reported to himon a daily
basi s.

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

1119

Q And, were you in a position to observe
what his response was to the various noi se
conpl ai nts?

A Yes, he was very concerned about it, and
had nmade a statenent to me, nore than once, that
he wanted to nove into this nei ghborhood wth no
di sturbance to the residents or his new nei ghbors
around him so that his famly could nove in, you
know, congenially.

Q In your judgnent, did he take this
probl em seri ousl y?
A Absolutely. | was directed to take al

steps and push all subcontractors in a high gear
effort to resolve this problem
MR, ELLEDGE: | have no further
gquesti ons.
THE COURT: Do we have cross-exam nation?
MR. DI VER. Yes, Madam Hearing O ficer.
CROSS EXAM NATI ON
BY MR DI VER

Q M. Keller, you spoke just a nonent ago
about many things. But, one of the things you
spoke about was an event involving the man hel d
pl acenment of plywood boards around the chiller
unit to determ ne, presumably, what the effect of
vari ous heights of plywod boards woul d be on
sound experienced outside the boards, is that
correct?

A No, sir, that's not correct. They were
not man hel d.

Q Oh, they were put in place?

A They were fixed, they were stationary. W
built framework and affixed themto the franmework.
Q Good. How many tinmes did you do that?

A Three tines, as | recall.

Q When was the first tine that you did
t hat ?

A Dates are going to be tough here. |'m not
going to be able to quote dates on this.

Q You' ve been telling us about an awful | ot
so far. If you can do that with precision --

A | 1 ooked up the date | started the job,
and the date | quit the job, those you can take as
fact. The rest of it's ny best recollection. W
have a noi se problemhere, and it was shortly
after that noise problemthat we started this
panel system because -- actually, now that you
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mention it, it was probably in conjucntion with
M. Shiner. Because quiet flow, that's what the
qui et flow systemdoes, it directs the noise and
air velocity up

Q That's your understandi ng of what the
qui et flow system does, that it directs sound up
through the chiller unit?

A Not through the chiller unit, no.

Q Thr ough what ?

A Sound escapes fromthe chiller unit. It
directs sound encased in the quiet flow system
up.

Q Up through what?

A Through nothing, there's no roof on it.
Q VWhat's at the top of the chiller unit?
A Fans.

Q Ckay. The fans open to the atnosphere,
correct?

A That's correct.

Q So, the sound goes through the fan
openi ngs? No?

A | would have to say the air velocity goes
t hrough, at |east --

Q What does the quiet flow systemdo with
respect to the sound going through the fan
openi ngs?

A The quiet flow systemis not tall enough
to, | think, do much of anything with the air
goi ng t hrough

Q Ckay. Let's get back to the
experinmentation with the plywod boards. | had
asked you when, relative to your first hearing
about a noise conplaint, when, relative to that
event, did you first experinment with placenent of
various sizes of plywood board around the chiller
unit to see what their effect would be on sound?

A Well, | think that the first thing that
was done was M d/ Res was notified of the sound
problem And, at sone point, M d/Res probaby
directed nme or suggested that we try this as an
experinent to see if panels would do any good.

Q Okay. Do you recall that being fairly
cl ose upon the heels of your being told of a noise
conpl ai nt?

A Well, it had to be, because there was no
fence around it, and we had put a fence around it.
We put vegetation around it. And so, these things
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were not there, in our way.

Q When you say you put a fence, you put
sone kind of fence around it |later on?

A St ockade fence, that's correct.

Q This woul d be a cedar stockade fence,
about six and a half feet tall?

A Yes.

Q Part of the original design of the
condensor unit was to screen it visually fromthe
residents of the house, as well as others?

A And, to muffle the sounds, |'m sure.

Q Was it also intended to nuffle the sound?
A Sure, | would think so.

Q Do you recall whether or not the fence,

as designed, had any insulation on the interior
portion so of it?

A No.
Q It did not have?
A No

Q Okay. Com ng back, again, to the timng
of the first incident with the placenent of the
pl ywood boards. | asked you whether that was
fairly soon on follow ng the conplaint of noise
t hat you knew about. 1'mgoing to show you a
docunent, which has been previously identified as
Exhibit No. 78, and admtted into evidence, being
a letter fromJack Doshi to you dated Septenber
21, 1993. Ask you to look at that, if you woul d.

A Ckay.

Q Do you recall getting this letter?

A | recall it. | got letters, a |lot of
letters from Jack.

Q |"m sure you did. I'"msure you did. You

recall himtelling you he was going to be about
t he busi ness of renting sonme sound neasuring
equi pnent for the purpose of neasuring the sound
whi ch was em nating fromthe air conditioning
unit. You recall his doing that?

A | know that M d/ Res was going to do that,
yes, sir.

Q And, that he reported that to you,
correct? And, the date here is Septenber 21,
1993. When, relative to that date, would you have
been advised first of a conplaint by the Sheltons
of noise fromthis systen? When, prior to this
particul ar conmuni cati on about neasuring sound,
woul d you have been told the Sheltons conpl ai ned?
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A | don't know that, | don't know what the
answer is to that question, to be honest with you.
| don't know the date of the original conplaint.

Q Wuld it have been this nonth, the nonth
of Septenber of 19937

A You got ne.

Q Ckay. Do you recall when the unit was
actually installed and fired up; that is, when it
first began operating?

A No, | don't recall the exact date.

Q Was it nmuch before Septenber of 19937

A No, | don't think it was nmuch before

that. But, | know it was hot and nmuggy, so we're
on the right track. | nean, it was a necessity of
having the unit to, you know --

Q Do you recall actually being involved in

a sound neasurenent event at the chiller unit
shortly after you received this letter from M.
Doshi in Septenber of 1993?

A | was present when M d/ Res cane out and
t ook sound neasurenents on the property.

Q Do you recall participating in the sound
measurenents at all?

A | did not. | was just, | was running the
job at the tine. | was in and out of that. | had

carpenters, you know, if we were raising and
| owering the wood at that tine, we started with
four foot barricades and we went up to 8 foot
barricades. So, | was directing the carpenters.

Q Do you recall this taking a couple of
days to do; that is, that the experinentation with
four foot, six foot, and eight foot panels
occurred over a two-day period?

A No, | don't. | recall one day. | don't
recall a couple of days, but it's possible,
supposed.

Q "' mgoing to show you a docunent which
has previously been identified -- marked, excuse

me, as Exhibit No. 81 and ask you to | ook at that,
if you would, and tell nme whether or not the
mar ki ngs on that diagramare, in any respect, in
your hand?

A Yes.
Q Are those nunbers in your hand?
A Sone of them | ook like they are, but

these are not ny 8's.
Q What about the notation?
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A | think these, sone of these side nunbers
are, you know, but | don't nmake a 8 like this.
Sonebody el se nade sone of these notations.

Q You al so see a fax note on that diagranf

A Yes, | do. Yes.

Q I ndi cati ng October 6th, 1993?

A Yes.

Q Do you recall faxing that docunent to
sonebody on or about Cctober 6th, 19937

A | may have faxed it, yes.

Q Do you recall faxing it to sonebody?

A Ch, certainly, | probably did. W had a

fax in the office.
Q Who did you fax it to?

A | probably would have faxed this to
M d/ Res and faxed it to Steve Crown.

Q Ckay.

A Al'l parties concerned.

Q Ckay. Do you recall actually
participating in the reading of the noise
measuring equi pnent; that is, actually I ooking at
t he nunbers that were shown on the noi se neasuring
equi pnent, and then recording themin these
col ums?

A No, | think the closest | got was with a
gentl eman naned Harry Akers. And, | was standing
next to him and he was holding a unit.

Q Do any of these nunbers appear to be
nunbers that you entered on the actual diagran?

A Well, that's pretty tough to say. You

know, sonme of them could be ny nunbers. | nean,
probably was standing there and witing down what
they told ne, you know. | was hel ping out in any
way | coul d.

Q Do you renenber a gentlenman by the nanme
of John Gazell e being present?

A Yes, he was the head nechanic for M d/Res
that installed the system

Q Do you recall ever having seen what has
been previously marked as Exhibit 80 C?

A |'ve seen this.

MR. Dl VER Okay. Madam Hearing O ficer,
before |I forget, let nme nove the introduction of
Exhibit No. 81 into evidence.

MR. CARSON: | just don't recall what
ot her foundation there was. WAs there any ot her
testinony regardi ng Exhibit No. 81, other than
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what we just heard? |If that's all, | don't
recal |l --

MR DIVER Oher than the fact that a
| ess clear copy of it appears in John Gazelle's
testinony as it's being admtted, Exhibit No. 80
B

THE COURT: Yes, Exhibit No. 81 has not,
per se, been introduced into evidence untiltoday.

MR DIVER This is Exhibit 80 B and this
is, apparently --

THE COURT: Exhibit 80 Sub B was entered
into evidence for a limted purpose on July 12th.

MR. DI VER. W now have the author of at
| east a large part of this docunent, and a clearer
copy of it, also indicating the date of it, and
indicating the transmssion of it. And, that's why
|"mnoving for its adm ssion, Madam Heari ng
O ficer, as a separate docunent.

MR. CARSON: | don't believe these are
t he sane nunbers that are in there, or the sanme
docunent. If you | ook here, under six foot fence,
four sides, it looks like a 58. And here, it's a
58.3. And, it appears to be in different hand.

MR. DI VER (Okay. Let ne ask this

witness -- you're right, it does.
MR. CARSON: Yes, no, they are.
THE COURT: | have a rel ated question.
M. Keller, are you the author of this docunent?
A | set up the format. | set up the grid

pattern and --
THE COURT: Who would have filled it in?
A Probably the gentlenmen that were doing
the sound tests.
THE COURT: And, who were those
gent | enmen?
A As | recall, it was Harry Akers and John
Gazelle. It was Md/Res. It was their team
THE COURT: Ckay. Proceed, counsellor.
BY MR DI VER
Q Showi ng you now what's been previously
mar ked as Exhibit No. 80 B. Looking at the
nunbers on that docunent, do those nunbers appear
to be in your hand at all?
A No.
Q kay. So, those nunbers aren't in your
hand?
A | don't think so, no, no, sir.
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Q But, you believe that the nunbers on
Exhi bit No. 81 --

A | think that the perimeter, actually, not
even the perineter. | don't nmake 8 s |like this.
These are not nmy 8 s, but | did wite property
line, front door, adjoining property, | set up the
grid pattern and was trying to assist, yes.

Q Do you recall when you actually did that
on site?

A Well, let's shoot for on or about October
6t h.

Q Ckay.

MR. DI VER | would nove, again, Madam
Hearing O ficer, that this docunent be admtted as
being i nformati on that had been transmtted, by
this particular wwtness, to Md/Res and to Steven
Crown wth respect to the noise readings that
occurred on or about Cctober 6th or 7th, according
to other w tnesses.

MR. CARSON: W're objecting to this
because there's no foundation with respect to the
measurenent. Your Honor may recall the, at |east
one of the gentlenen that was operating the
equi pnent was here, and he didn't know what it
was, how to calibrate it, had never done it
before. The neasurenents thensel ves, there's just
no foundation for it.

MR. DI VER. Madam Heairng O ficer, if
that's the objection, simlarly, to the other
docunent, I'll restrict its utilization to being
information that was communi cated, not for the
proof of establishing that these are, indeed,
proper nunbers read by an | PCB proper piece of
equi pnment in a proper protocol, but that these
were nunbers that were communicated by this
wi tness to the Respondent.

THE COURT: To the Respondent?

MR DI VER To Steven Crown.

THE COURT: M. Keller, was that your
testimony?

A Well, | mean, | set up the grid pattern
and | was assisting Md/Res in taking the sound
readi ngs. Wat | know of sound readings is

nothing. But, | was trying to assist, yes.
THE COURT: Wo did you send it to?
A | probably -- well, obviously, it was on
file in ny office. And, |I would assune that |
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sent it to Md/Res probably to -- well, | nean,
that was the only conpany that was really invol ved
at the tine.

THE COURT: Wbhuld you al so have sent it
to M. Crown?

A Well, it would be in ny office, if I
didn't send it to him it's in ny office. So,
he's privy to everything that's there. But, |
mean, whether | sent it to Steve's office, |I don't
know. Actually, at that point in tinme, | really
think it was a M d/ Res issue because we were
| ooking to Md/Res to quiet this thing. They
installed it.

THE COURT: Okay. Then, that | think ny
guestion clarifies your limtation for its
introduction. 1Is there an objection to that, to
the introduction of it as an exhibit, with that
limtation?

MR. CARSON: Yes, we object to it because
there's no fondation for the nunbers thensel ves.
And, w thout any foundation for the nunbers
t hensel ves, the docunent doesn't have any neani ng.
It's unuseable. | don't think it's, there's a
sufficient foundation laid for it. W don't even
know how t hi s docunent was creat ed.

THE COURT: The objection is overrul ed,
and the docunent will be entered into evidence.
The Board will determ ne the weight of the
evi dence.

BY MR DI VER

Q Ask you now to |l ook at Exhibit No. 80 C
and ask you if you've ever seen that draw ng
bef ore?

A Yes, | have.

Q Okay. Any part of that drawing in your
hand?

A No.

Q Ckay. Do you recall having seen that
drawing at or about the tinme that it was nade?

A Well, 1've seen the drawing. | don't know
exactly when | saw it, but | have seen it.

Q Ckay. Were you present at the tine that
gentl eman by the nane of John Gazelle prepared it?

A Vell, | was on the job site.

Q Ckay. Do you recall seeing it at the tine
that it was being prepared during the tests for
noi se, on or about Cctober 7th of 19937
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A No. | wasn't, | didn't hang around and
take part in this because, nunber one, | don't
know anyt hing about it. And, nunber two, it's a
18, 000 square foot project, and | was very busy.

Q No, | understand that. But, ny question
was - -

A | knew it was going on, | know that they
were doing it.

Q And, they were using your carpenters for
t he purpose of putting up the boards?

A That's correct.

Q And, did sonebody report to you as to
what the consequence of, in sound testing was?

A Well, even if they had told ne the
deci bel nunbers, | wouldn't know whether it was
good, bad, or indifferent. | do recall the noise
fromoverhead jets, and we're right under a
traffic pattern at that point. And, | thought that
t hat was sonething that should be taken into
account .

Q But, did sonbody report to you the
consequences of the test, other than in decibels,
even in terns of the anpunt of noise fromthe
equi pnent, or the effect of the placenent of the
pl ywood boar ds?

A "' m sure sonebody told ne that it was a
coupl e of points up, down, or around, yes, sSir.

Q Do you recall what it was that they
reported to you?

A No, | did not.

Q Is it your recollection that this noise
measur enent occurred prior to the tinme that you
met with M. and Ms. Shelton for the first tine
at their doorstep?

A | didn't neet at their doorstep. | only
met Ms. Shelton at the doorstep with Steve Crown.
Q Ckay. Where did you neet M. and Ms.
Shelton on or about October 11th or just before

their October 11th letter?

A They came over to the property and were
| ooking at the unit, and | cane out and net them
Q Ckay. Is it your recollection that prior

to the tinme that you net them that these noise
measur enents had al ready been taken?

A No, sir, | don't think so.

Q Your recollection is that the noise
measurenents occurred after you nmet with thenf
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A VWll, | guess | can't answer that
guestion, I'msorry.
Q Do you recall that the noi se neasurenents

occurred before the October 11th, 1993 letter that
ki nd of began your testinony?

A l"msorry, | can't answer, | don't know.

Q Do you recall ever reporting any to M.
and Ms. Crown in any of these conversations,

Cct ober of 1993, the consequences of the noise
testing that was done?

A The contents?

Q The consequences, what was | earned from
t he noi se testing?

A No. |I'msure that M d/ Res was reporting
directly --

Q To the Sheltons?

A No, to M. Crown.

Q Al right. Did you tell M. and Ms.
Shel ton, at any time during October of 1993, in
any of your neetings that you may have had with
them or conversations, about the fact that noise
testing had been done early in the nonth of
Cct ober ?

A | f they had asked ne, | probably woul d
have told them | don't recall

Q Do you recall offering that information
to then?

A | only met with them a couple of tines.

| don't know that noise testing canme up in
conversation

Q Ckay. You recall the actual
configuration of the plywod boards around the
chiller unit, where they were with respect to the
various faces of the chiller itself?

A Yes. All four sides.

Q Ckay. At about what di stance were these
pl ywood boards | ocated fromthe actual respective
chiller faces?

A It woul d have been just over the edge of
the concrete pad, which puts them at roughly
inside two feet off the chiller.

Q Now, the |ocation that had been
established for erecting those plywood boards,
that was not the |location, was it, for the fence
that was to go around the unit?

A The fence was basically far enough away
fromthe chiller so the service nman could get to
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it on 360 degrees.

Q Right. But, ny recollection -- strike
that -- was the actual proposed fence that was
supposed to go around the unit, further away from
the chiller faces than the | ocation where you put
t he pl ywood boards?

A Yes, probably by about a foot or so.

Q Is it your understanding, fromthe
experinmentation with the plywod boards, that this
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was their intention, to actually erect sone kind
of pen around the systemto quiet it?

A Well, that's what | assuned. Wat we
were doing was trying to figure out a way to qui et
it, yes.

Q When was a pen ultimtely put around the
facility; that is, a pen whose function it was to
actually attenuate the sound?

A Quiet flow system

Q Yes.

A Probably the following, I'"'mgoing to
guess here the followng spring or --

Q Wul d the spring of 1995 ring a bell?

A I"mtrying to think if we assenbl ed that
during the winter or not, but I"msorry, | can't
tell you.

Q Do you recall whether the quite flow
systemwas actually installed after the Shiner
test of the sound fromthis systemin July of
19947

A VWll, that was -- I'msorry, | can't
recall. | know that the whol e procedure was | ong
and drawn out. Answers cone very slowy.

Q Ckay. Wiuld you consider it to be an
incorrect statenent in the fall of 1993, that's
Sept enber, Cctober, Novenber of 1993, an incorrect
statenent to say that the air conditioning system
was not necessary because there was no mllwork to
preserve and protect?

A Yes, | think that's incorrect.

Q Is there a possibility that you're
incorrect on your attention of the years in which
the mllwrk becane an issue. |Is it possible that
the mllwrk issue is a 1994 summer issue and not
a 1993 issue?

A The only thing | can renmenber, the one
thing I do renenber is the fact that | needed the
air conditioning system and when we fired it up,
| needed it at that point. That nuch, | renmenber.
See, the floors go in first. So, before the
mllwork goes in, in certain roons like the famly
room which is wall-to-wall mllwork, and the
kitchen, which is wall-to-wall cabinets, the
floors had to go down first. And, to get the
nmoi sture out of the building, so we could put the
floors in, we needed the air conditioning system
And, in fact, we didn't have it, and we put it
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down and the floors did buckle. So, | do renenber
that by the tine the air conditioning system went
on, | was in desperate need of it.

Q Do you recall that buckling issue

occurring in the late spring, early sunmer of
19947

A No, earlier than that, | believe.

Q Showi ng you now what's an unmar ked
docunent, entitled Draft, with a date July 8th,
1994. That, again, it says the followng is from
Pete Keller. I1'd Iike you to look at this
docunent, and tell nme if that docunment was first
prepared by you.

A Well, it wasn't prepared by ne, no.

Q Al right. Wuld you reviewthe
information that's contained in it, and tell nme if
it refreshes your recollection as to the timng of
the issue with the floor buckling?

A My recollection on dates is pretty vague,
so it sounds to ne like the timng could be right.
It's summertine. The floor did buckle.

Q But, in 1994, not 1993, is that your
recol |l ecti on now?

A Al right, that's fine.

Q Ckay. Were you responsible for the
| andscaping in the sense that, responsible for the
whol e job? Was | andscapi ng one of the
responsibilities that you had as the general
contractor?

No.
Who was responsible for that, as best you
under st and?

Q >

A Scott Byron.
Q And, to whomdid M. Byron report?
A Steve Crown.
?Q kay. So, he did not report to or through
ou’?
Y A No.
Q Do you, then, know what Scott Byron's

pl an was for providing a visual screen around the
chiller unit in October of 19937

A |'d seen a couple of renditions of what
was goi ng on on the paper.

Q Ckay. In Cctober of 1992, what was your
recol l ection, or what's your recollection that the
desi gn by Byron was for |andscaping activities
around the chiller unit?
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A Actually, | don't think, in October of
1993, | had anything to do with it, or knew
anything of it, in that early stage. | had just
started that spring, and that was the |ast thing
on ny mnd, at that point, believe ne.

Q When do you recall first becom ng
i nvol ved with the | andscapi ng aspect of this
devel opnment ?

A | never became involved in it.

Q When did you first beconme cogni zant of
what it was that the | andscapers were doing or
pl anni ng? Wen, in the process of your
i nvol venent ?

A Sonmewhere during the course of ny job,
what woul d you |ike?

Q A tine.

A A tine.

Q Uh huh.

A Somewher e between 7:00 and 3: 30.

Q Okay. |'mtal king about now, a date.

A Wll, I"'msorry, | mean, | had seen -- |
was not invited into the |landscaping. But, did I
see plans, | may have gl anced at sone plans, yes.

It was not in the scope of ny contract.

Q When you first recall seeing a plan, with
respect to the nature of the |andscapi ng around
t he condensor unit, what was that plan?

A | don't know that | saw a plan, | just, |
was told that we were going to stand 16 foot arbor
vitaes around, and also told that we were going to
stand 16 foot arbor vitaes on the north property
line, full length of the property line, which we
di d.

Q Do you have any know edge whet her or not
that was a part of the plan for |andscaping, prior
to the noise conplaint fromthe Sheltons?

A | was under the inpression it was a
direct result.

Q Who do you recall being the source of the
suggestion that a planting of arbor vitae would
di m ni sh sound bei ng experienced on the Shelton
property?

A | don't recall anybody saying that that
woul d di m nish sound. | don't recall that.

Q When do you first recall having a --
strike that -- when do you first recall having
know edge of a proposed fence as opposed to an
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acoustical enclosure, sonme kind of a fence around
the chiller unit?

A The fence around the chiller unit and the
fence on the property |line went hand-i n-hand.

Q Ckay. Had there been a fence proposed
for the chiller unit before the sound, before the
noi se conpl aint by the Sheltons?

A | think there was, to screen it so you
woul dn't see it.

Q Right. And, was there any change made to
that fence after the noise conplaint?

A Yes. W put a stockade fence the ful
I ength of the north property |ine.
Q O her than the property line fence, |I'm

tal ki ng about the fence around the chiller unit
itself, was there any change in it from what had
been proposed as a screen, to sonmething with
respect to noi se control?

A No, not to ny recollection.

Q Now, |'m show ng you now what have
previously been marked and adm tted, Exhibits 101
and 27, being a docunent from Jack Doshi to Chuck
Hnms with a c.c. to you. And, an attachnent to
that fax being a Jack Doshi diagram of 10-5-92.
The first being Exhibit No. 101, the second being
Exhibit No. 7. | ask if you would | ook at that,
pl ease. Tell ne whether or not you recal
recei ving those two docunents.

A Okay. | think | renenber these.
Q Ckay.
A Yes.

Q Aski ng you to | ook at what has been
mar ked as Exhibit No. 27 first, Item2 at the
bott om

A Uh huh.

Q That asks the question, will there be any
insulation in this wall or fence? Do you recal
readi ng that sentence at or about the tine you
received it?

A Probably, yes, sir.

Q Do you recall whether there was to be any
insulation in that fence at that time?

A Not to ny know edge.

Q You understood insultation to be sound
i nsul ati on?

A Sound attenuating material of sone kind.

Q Thank you. |'m showi ng you what has been
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previously marked and admtted as Exhibit No. 1083,
being a nmeno from Jack Doshi to you with an
attached diagram And then, Exhibit No. 104, which

has been admtted. And, I'll ask you to | ook at
those, if you woul d.

A Ckay.

Q Do you recall receiving the meno from M.
Doshi with the diagranf

A Yes, this was in regard to turning the

unit 90 degrees.

Q Right, right. But, you recall receiving
that neno fromhim and the di agranf

A Vell, | see it now, yes.

Q Let's |l ook at Exhibit No. 104. Any of
your handwriting on that docunent?

A The di nensions, he asked nme for
di mensi ons.

Q Okay. And, dinension were witten down by
you, and transmtted back by fax to M. Doshi,
correct?

A | think so, yes, sir.

Q Ckay. And, woul d you have any reason to
have put the wong di nensions down on this
docunent ?

A No.

Q Showi ng you now what's been adm tted as
Exhi bit No. 31, purporting to be a letter from
Gary Elfering to you dated March 7th, 1994,
concerni ng sone proposed changes to the HVAC
system

A Ckay.

Q Asking you if you recall receiving that
docunent ?

A | recall receiving it.

Q Do you recall receiving a proposal with
respect to changes to the HVAC system necessitated
by the Shelton noise conplaint?

A Yes -- say it again, sir.

(WHEREUPON, the record was read by
the Court Reporter.)

A | renmenber that Md/Res was trying to
sol ve the noi se problem

Q Look at the proposals that are indicated
t here.

A | see it, sound bl anketing, which burned
up the conpressors. | renenber that, yes.

Q When do you recall the sound bl anketing
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was put on, after this proposal to you?

A | can't tell you, I"'msorry, | can't tel
you. The job spanned three years. |I'm not going
to be able to tell you when these dates were or
what, you know. | renmenber the problem and |
remenber the steps we took to alleviate the
problem | know that the bl anketing, | believe,
was put on -- well, it didn't take long to burn up

t he conpressor. The bl anketi ng snothered the
conpressor. It overheated and burned up, |
remenber that.

Q So, it was renoved?

A It was, the blanketing, correct. It had
to be.

Q That woul d have been in 1994?

A Here we go agai n.

Q If you don't recall, all you have to say
is you don't recall

A Ckay. | don't recall, sorry.

Q "' mnot here to make you think of things.

MR. CARSON. Ms. Edvenson, nay --
THE COURT: |I'd like to go off the record
for a five mnute recess.
(WHEREUPON, a short recess was
t aken.)
AFTER RECESS
THE COURT: We've had our afternoon
break, and we'll go back on the record and
continue the cross-exam nation of M. Keller.
BY MR Dl VER:
Q M. Keller, do you recall that the sound
i nsul ati on and the conpressor bl anket were
actually installed in the chiller unit itself, at
the time of the sound test in early October of
19937

A | do not recall the exact timng. | do
recall the product and seeing the product
installed. | don't recall the exact tinme, whether
it was before the test or after the test, |I'm
sorry.

Q My question is whether you recall M d/Res
telling you, before they sent you this proposal
for work to be done in March of 1994, whether they
told you before that, March of 1994, that they had
seven nonths earlier, already installed the
insulation in the unit?

A No, | don't recall that.
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Q Do you recall that being the fact, that
they had installed the insulation in this chiller

unit -- not 7 nonths, let's see, 5 nonths before
this letter to you?

A |"msorry, no, | do not recall one way or
t he ot her.

Q Ckay. Showi ng you now what has been
previ ously marked as Exhibit No. 68 and admtted
as such. Ask you to | ook at that docunent, if you
woul d. Ask you first, if the first page of that
docunent is in your hand?

A Yes, it is.

Q And, this would be a docunent that you
sent to Md/Res on July 12th, 19947

A Ri ght .

Q Do you recall this being on the day of or
i medi ately after a netting where Brad Maut ner was
present and yourself, to discuss a solution to the
noi se probl enf?

A There was a neeting, and it was about the
noi se, and this was a, this was ny rendition of
how to solve it.

Q Al right. Was this particular rendition,
this diagram sonething that was the subject of
di scussion, if not as a diagram as a concept, at
t hat neeti ng?

A Yes, it was discussed, yes.

Q Al right. And, part of that concept
i nvol ved, as you indicate here, on Page 1, that
you' re shooting for a full roof cover, |ess the
chiller area, correct?

A That's correct.

Q Ckay. |'m showi ng you now what has been
previously marked as Exhibit No. 34, being a
letter fromA an Shiner to David Shelton on which
you're shown as c.c. of the sane date, July 12,
1994. Ask you to look at the letter and at the
diagramthat's attached to it.

A Ckay.

Q Ask you to conpare the diagramthat |'ve
shown you in Exhibit No. 68 with the diagramin
Exhi bit No. 34.

A Ckay.

Q Are there any changes, are there any
differences in the two docunents?

A Acoustical baffles, fiberglass |ining,
sound, the sound bats were there, but there are
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sone additional sound bats, | see those.

Q Al right. You see over the three fans
on Exhibit No. 34 an indication of acoustical
baffl es, correct?

A Yes.

Q Was it your understanding, at the neeting
with M. Mutner, that the subject of putting
acoustical baffles over the fans thensel ves was a
di scussion iten?

A Yes.

Q Ckay. That over the rest of the chiller
unit, which is described as the area called "flat"
on your diagram the rest of that was to be a
solid cover, is that correct?

A Yes, that was ny idea.

Q Was that shared by anybody el se at the
nmeet i ng?

A Well, I was shot down on it because of
breat hi ng capacity for the unit.

Q You were shot down, on this day, on this
docunent ?

A No -- well, no. Shortly after | drew
this, I was told that, you know, the unit is going
to choke itself off. 1It's not going to have
enough breat hing capacity.

Q And, who told you that?

A | don't knowif it was Gary Elfering or
Harry Akers or sonebody at M d/ Res. They just
t hought it wasn't such a good i dea.

Q What about the sound bats that are shown
on Exhibit No. 34 that are not shown on the roof
line of your Exhibit No. 68? Do you recall that
t hose sound bats on the roof line were a
di scussion itemat the neeting wwth M. Mautner?

A Sound attenuating material inside the
structure was a di scussion.

Q Ri ght. Wat about sound attenuation
material in a rooftop structure?

A Well, obviously, they added it.

Q Al right. But, was that sonething that
was di scussed at the neeting that you had with M.
Maut ner, in which you discussed solutions to the
pr obl enf

A No, | don't think it was discussed
originally, or | probably would have drawn it on
here. It looks like it was added after the fact.

Q Al right. The two docunents are dated
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the sane date, July 12th, am| correct?

A They are, yes.

Q The difference being one is fromyou and
one is fromM. Shiner, correct?

A Ckay.

Q When you received M. Shiner's diagram
did you call himand tell himhey, those weren't
things that we discussed, those additions he nmade?

A No, he's the engineer.

Q And, your testinony is, as best you
recall it, you don't know who it was with M d/ Res
who shot down the idea of the rooftop cover, is
that correct?

A | just renenber sonebody telling nme that
this unit has to breathe, you know, and we're
going to need nore air novenent.

Q Do you recall when, relative to this
di scussion of July 12, 1994, that comrunication
was made to you, even if you don't renmenber who
didit?

A Vell, | nmean, | drewit with the best of
intention, thinking that would be the way to
encl ose the unit and nmake it quieter. And,
obviously, we didn't build that because |I'm not an
engineer, and it wasn't going to work, | guess.

Q Was a rooftop unit discussed in the July
11th or 12th neeting?

A Rooftop, on the top of the house?

Q Rooftop, on the top of the chiller unit,
sonme kind of housing over the top.

A Oh, baffling.
Q Baf f I i ng.
A Yes, baffling was di scussed, that's

correct.

Q Was there a concensus, anong the people
that were there, that that was sonething that
ought to be tried?

A No. As far as | renenber, the concensus
was that you would slow the flow of air down.

Q At the neeting that you drew this diagram
in response to?

A At the tine that was drawn, baffling was
t he i dea.

Q Ckay.

A But, the follow up was that not only the

flat roof, but baffles over the fans woul d choke
the unit off.
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Q Do you recall why the people who were
havi ng the di scussi on about baffles, including
yoursel f, why there was that discussion about
havi ng sone kind of control nmechani sm over the
fans thensel ves?

A They were trying to quiet the wind, air
vel ocity.

Q Was there discussion, at that time, that
the fans were, at least at that tinme, the |owest
single el enent of the systenf

A No, | think that | ow velocity noi se was
t he bi ggest concern at the tine.

Q And, the |low velocity noi se was com ng
fronf

A The conpressors.

Q And, how was the | ow velocity noise to be
controll ed, as best you understand it?

A | think, with the, eventually, through
the quiet flow panels.

Q That woul d be the panels on the side of
the chiller unit?

A Ri ght .

Q And the encl osure around the sides?

A That's right.

Q Showi ng you what's been previously marked
as Exhibit No. 23, and ask if you would | ook at
t hat docunent, please, sir.

THE COURT: This is the first
i ntroduction of Exhibit No. 23?

MR DIVER Yes. | believe it is, Madam
Hearing O ficer.
BY MR DI VER

Q Do you recall that conmunication, and the
docunents that are attached to it?
A Yes.

Q And, you actually signed it and accepted
it on Septenber 9th, 19947
A Ri ght .
Q This is the cost package for the quiet
fl ow panel s that you' ve descri bed?
A That's correct.
MR. DIVER. Move the introduction of
Exhi bit No. 23, your Honor.
THE COURT: |s there an objection?
MR. ELLEDGE: No objection.
THE COURT: It will be entered into
evidence. Exhibit No. 23 is entered into evidence.
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BY MR Dl VER:

Q "' m show ng you what's been previously
mar ked as Exhibit No. 87 and admtted, and the
testinony being a statement dated April 11, 1995
fromMd/ Res, stating the cost, at that point, of
t he HVAC system The docunent was addressed to
you. Do you recall receiving the docunent?

A Yes, | recall this

MR. DIVER. No further questions about
t hat .

BY MR Dl VER:

Q Earlier in your testinony, you talked
about your attendance at the site, and the fact
that there were all nmanner of tradespeople
wor ki ng; nechanical, m Il workers, stone people,
el ectrical people, et cetera. You recall that
testinmony?

A Yes, sir.

Q Were the Crowns living in the residence
at that tine?

A Negati ve.

Q Approxi mat el y how nmany peopl e woul d be
wor king on the job site at any given tinme during
t hat period?

A 28 to 30, 35, around in that
nei ghbor hood.

Q Al right. You had given us an
expression of opinion wth respect to the cost, or
at least the elenments that woul d be involved in
the cost of relocating the HVAC, the chiller unit.
Do you recall that testinony?

A Yes, | do.

MR. ELLEDGE: (Object -- I'msorry, | do
not recall himanswering any question with regard
to cost.

MR DIVER It would cost a | ot of noney.
You recall saying it would cost a | ot of noney to
do it, it would stop the job?

A Vell, if | don't recall, I'll say it now.
It will cost a |ot of noney.
THE COURT: | believe there was sone
general testinony to that effect.
A Certainly, it would have cost a | ot of
noney.

BY MR Dl VER:
Q Sure. Was that opinion based upon your
assunption that, at the tinme that you talked to
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t he Sheltons about relocation -- was it your
assunption that, at that tinme, you talked to the
Shel tons about relocation, that the m Il work was
al ready 40% done, and the electrical was roughed
in and being trimed, and that all these things
were pretty far advanced down the |ine?

A Well, the piping for the AC unit is
behind the walls. So, to change the AC unit, you
got to open the walls and ceiling.

Q Ckay.

A What's the question?

The question is, did you assune that the
mllwrk was nore than 40% done at the tinme that
you made your estinmate as to whether it would be
f easi bl e?

A | think I said 30% didn't 1?

Q | wote 40, but if you said 30, I'l
accept it.

A What ever, 30, 40% we were in there.

Q VWhat |'mtrying to determ ne is whether
or not your assunptions of the |evel of the work,
that the place where work was, is assum ng the
work level in the summer of 1994, as opposed to
the work level in the Fall of 1993. What |'m
trying to find out nowis, if there's still that
possibility that when you made the assunptions
with respect to the efforts that woul d be needed
to be undertaken to relocate the air conditioner
to another location in October of 1993, whet her
you assuned that, actually, the 1994 status of
devel opnment was exi sting?

A Well, | don't think, it really doesn't
have nmuch to do with mllwrk. The mllwrk issue
is that the mllIwrk expands and contracts, and we
needed to punp the noisture out of the building
unit. It takes about 8% noisture to instal
mllwrk safely. It's not so nmuch a m | Ilwork
isues, it's the fact that you have to go backwards
on the job because you have to stop installing
m | lwork, renove the ceilings, change the piping,
and then re-install piping and put the ceilings
back in. You can't install the mllwrk and do
heavy pl astering at the sane tine.

Q s it your testinony that the air
condi tioning systemwas left on 24 hours a day for
an extended period during the sumrer of 1994,
essentially, to protect the ml |l work?
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A That woul d be the reason we needed the
air conditioning on, yes, sir. It punps the
nmoi sture out of the building. It certainly wasn't
for confort.

Q Because no one was living there?

A No one was |iving there.

Q Have you ever net CGeorge Kanperman?

A | don't recall the name. |[|'ve net a | ot

of CGeorge's, but --
Q D d anybody tell you that the purpose of
rotating this unit was for sound control ?

A Yes, sir.

Q Who?

A | think it was a M d/ Res di scussion. The
probl em was that we were trying to get the
noise -- we turned it so that the intake grills

woul d not be facing the |inmestone wall of the
garage, so the noise fromthe conpressors would
not reflect off, directly off the the |inestone
walls, that's what it was.

Q But, your recollection was it was
sonebody at Md/Res that told you that this would
have an effect on reducing the sound being
generated by this unit?

A Vell, let me put it to you this way. W
didit, and only Md/ Res would direct that.
mean, | wouldn't direct it, |I'mnot an engi neer.
Steve Crown wouldn't direct it, it wouldn't be ny
carpenters. | nmean, anything that was done with
that air conditioning unit was a direct, you know,
had direct bearing on whatever M d/ Res was trying
to do to solve their own probl em

Q Ckay. So, if the Md/Res people were to
say that they had no sound oriented reason for
changing that, you couldn't challenge that?

A Sonebody directed ne to do it.

Q No, |I'm not saying you weren't directed
todoit. And, I'mnot saying it wasn't done.
I"mtrying to figure out the purpose for its being
done, that's all

A Yes, ny understanding was we did it
because there were | ouvers on that side of the
unit, and so that's the easiest way for the sound
of the conpressors to escape the sound attenuating
mat eri al that had been put on the other three
sides of the unit.

Q Okay. You indicated that, in your
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testinmony, that fromthe time you heard about the
conpl aint of noise fromthe Sheltons, you pushed
everyone on the job site to find a solution, is
that correct?

A | was directed to do that.
Q VWho were you directed to do that by?
A St eve Crown.
Q And, who did you push and how?
A | pushed M d/Res.
Q To do what ?
A To get on the job site with sound
readi ngs, | nean, whatever it takes, to get, you

know, let's get answers, let's get answers and
let's find a way to quiet this unit.

Q And, having directed Md/Res to do that,
did you ask themto report back to you as to what
it was they were doi ng?

A They were reporting back to ne, yes.

Q And, again, |I'll ask you, did they report
back to you about these sound readi ngs?

A Well, I was aware of them Did I

understand then? No, but | was aware of them

Q Do you recall asking themto do them
t hough?

A | recall that they were necessary.

That's the groundwork, | mean, what's the probl en?
Noise. All right. How nuch noise do we have?
Vll, let's take a reading. That's sonmewhere to
start.

Q Right. And then, fromthere, you nake a
pl an on the basis of what you' ve | earned, correct?

A There were so nmany neetings out there on
that job to figure out what actions should be
t aken, what action would be viable, what woul d be
wort hwhil e and what would not. There were a | ot of
guestions and answers.

Q Were you present on the job site on July
5th, 1994 when sound neasurenent readi ngs were
made by Al Shiner? Was it during working hours?

A | believe it was during the afternoon.

If it was between 7:00 and 3:30, | was probably
t here.

Q Do you recall, prior to that, do you
recall a sound neasurenent occurring, though, even
if you weren't there?

A | renmenber sone sound neasurenents
occurring. | was, | nmade up that little chart
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and, you know, |, at |east watched for a short
time while they did sonme sound neasurenents,
right.

Q Was that chart that we were tal ki ng about
earlier, a chart that you recollect occurring at
the tinme that Al Shiner was there for sone sound
measur ement s?

A The key player | renmenber is Harry Akers.

Q Ckay. Do you recall sound neasurenents
being taken in July of 1994, after the October,
1993 neasurenents by Akers?

A No, | don't recall. It could very well
have been taken, but --
Q Do you recall receiving a report from

anyone about the fact that there were sound
measurenents made in July of 19947

A | don't recall.

Q Do you recall what precipitated your
getting together in July of 1994 wth M. Mautner
and M. Shiner to discuss solutions to a sound
pr obl enf

A A noi sy conpressor, noisy chiller unit.

Q Ckay. And, what do you understand, as of
the tinme that you had your neeting, what do you
under st and had been done to this chiller unit,
other than the chiller unit as delivered to the
site, in order to quiet it?

A At this point, |I can't recall whether
they already tried the blankets at that point or
not, you know. But, | know that the quiet flow

panel s, you know, were installed at that point, or
that was the last thing that was done, the quiet
fl ow panel s.

Q Do | assune that after March 15th, 1995,
you di sengaged yourself from both the project and
t he noi se probl enf?

A That's correct.

Q You have no direct know edge, then, of
any changes that have been nade to the equi pnent
i nce that day, or any sound neasurenents that have
been nmade since that date?

A That's correct.

Q M. Keller, a question about the
incidents that would be involved in renoving this
particular chiller unit to another location in the
fall of 1993, within a nonth of the tine that it
had been installed. Tell us, in particular, what
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woul d have to be renoved fromthe building, that
was already installed, in order to nove that
chiller unit to another | ocation on the property?

A Line sizing, the lines that run from
the --
Q Fr onf
A -- fromthe fan coils that are in various

| ocations of the building, run towards the
chiller, all right. And, they're stepped in size.
So, if you step the lines in one direction, and
then you nove the chiller to another direction, it
becones obvious to nme that your sizing is wong,
okay. So now, you have to re-size the pipes in a
different direction to handle, you know, the
chiller unit in another |ocation.

Q s the sizing inside the building |arger
or smaller than that closer to the chiller unit?

A "' mnot an engineer, |'mnot going to get
into this. |If you need answers to those

gquestions, you need to talk to M d/Res.

Q Ckay. D d you ever talk to M d/ Res about
what exactly would be involved in relocating this
equi pnent ?

A Negati ve.

Q Did you ever prepare anything in witing
to anyone about your recommendations, whether or
not this equi pnent should be or could be
rel ocat ed?

A Negati ve, no.

Q Have you prepared a cost estimate for
anyone as to what it would cost to renpbve this
chiller unit to another | ocation on the Crown
property, at this point?

A | was never directed to do that.
Q And, you never did it, either?
A No, not that | can recall.

MR. DIVER. No further questions.

THE COURT: Okay. Any redirect?

MR, ELLEDGE: No redirect.

THE COURT: Al right. Thank you very
much, M. Keller.

A Thank you.

THE COURT: Of the record for just a

monment to di scuss Tom s schedul e.
(O f the record)

THE COURT: Tonorrow, then, we'll--this

hearing is adjourned today, and tonorrow we'l|
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continue the hearing at 9:30 a.m And, today's
testimony we've heard from M. David Shelton,
we' ve heard from Bradl ey Mautner, Robert Elfering,
and Peter Keller. And, | have identified no issue
of witness credibility with respect to those
W t nesses.
So, we'll be in recess until the
nmor ni ng. Thank you.
(WHEREUPON, the hearing was
adjourned at 5:00 p.m to be
conti nued on August 20, 1996 at 9: 30
a.m)
000
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CERTI FI CATI ON

|, VERNETTA MCCREE, A Certified
Short hand Reporter doing business in the State of
II'linois, certify that | reported in shorthand the
testinmony taken in the above-entitled matter, and
that this constitutes a true and accurate
transcription of ny shorthand notes so taken as
af or esai d.

VERNETTA MCCREE, CSR
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BEFORE THE
| LLINO'S POLLUTI ON CONTROL
BOARD

IN THE MATTER OF:
DAVI D AND SUSI SHELTON

Conpl ai nant s,

CB 96- 53
OLUME 6

VS.

<

STEVEN AND NANCY CROVW,

N N N N N N N N N N

Respondent s.

REPORT OF PROCEEDI NGS taken in the
above-entitled matter, taken before MS. JUNE
EDVENSON, Hearing O ficer for the Illinois
Pol I ution Control Board, comrencing on the 19th
day of August, A D., 1996 at the offices of the
II'linois Pollution Control Board, 100 W Randol ph
Street, Chicago, Illinois, at approxinmately 9:30

a.m
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THE JEFFREY DI VER GROUP

BY: MR JEFFREY DI VER &

MR. KAl SER

For Conpl ai nant s;

GOULD & RATNER

BY: M. RICHARD ELLEDGE &

MR, ROBERT CARSON

For Respondents.
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Il NDE X

D C RED

A. STEVEN CROMN 1266

EXHI BI TS

OFR D REC D
Conpl ai nants Exhibit No. 44 1344 1344
Respondent's Exhibit No. 7 1351 1351
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MR. CARSON. Good norning. As our next
W tness, as part of the Respondent's case in
chief, we call A Steven Crown.
THE COURT: WIIl the witness be sworn?
(Wtness sworn)
ARI E STEVEN CROWN,
after having been first duly sworn on oath,
deposes and testifies as foll ows:
DI RECT EXAM NATI ON
BY MR CARSON.
Q State our nane, please?
A Arie, Ar-i-e, Steven Ctown, Cr-o0-wn.
Q And, you're the sane Steven Crown that
testified at the outet of these proceedi ngs?

A Yes, | am

Q And, since the tinme that you testified at

the outset of these proceedings, M. Crown, you' ve

been here for the duration of the proceedi ngs,
have you not ?

A Yes, | have.

Q And, you've listened to all the other
testi mony?

A Yes.

Q And, you've had the opportunity to review

L (312) 236-4984
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all the exhibits that have been offered?

A For the nost part, | have, yes.

Q M. Crown, you purchased the property at
685 Ardsl ey when?

A We closed in June of 1991.

Q And, what plans did you have for the
property at the tinme you purchased it, sir?

A The house did not conformto our space
needs, so we had hired Paul Constant of Constant
Architecture to help lay out a space plan for
renodel of the house. And that, |I'mnot sure if
it began before we closed. | think the ideas were
fl oati ng around. Sonme of the needs were there,
at | east on paper. And then, after closing, got
into sone drawi ngs, sone |ayouts, and ultimately
went into a renodel of the house. A fairly
significant project, as it turned out to be.

Q And, when did the construction on that
project start?

A The denolition began in either Cctober,
Novenber of 1991. At the tine, we didn't have
conplete sets of plans. W just had the shel
drawi ngs, and we had a denolition permt that

all owed us to denolish one wing of the house.
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Q And, you described it as a fairly
significant project, as it turned out.

As the project commenced and was under
way, did you consider possible inconvenience to
t he nei ghbors that mght result fromthe
construction project itself?

A Yes. In fact, we, one of the first
criteria was -- first thing we did was in the
selection of the contractors. W went with sone
of the larger contractors initially; Pepper,
Turner, Gerhardt-M ney, (ph) even though they
didn't do residential homes because we felt that
t hey woul d have a nmuch better handle on a |arger
job. We were very, we interviewed personally the
on-site supervisor and the general contractor who
woul d be responsi ble for the job. And, we wanted
to make sure, fromthe onset, that we had the
right personality, a responsible person, and an
i ndi vi dual that we could look to, to try and
mai ntain an orderly and efficient operation. And,
that was fromthe beginning. As the job
progresed, we tried to inplenent, or we requested
that it be inplemented, good housekeeping

practices such that records were cl eaned up and
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swept, such that the job site was kept in an
orderly, neat fashion. And, throughout the job,
we took --

MR. DI VER. Madam Hearing O ficer, again,
| wonder if the wtness could be instructed to
tal k about what he did as opposed to what the
"we", or else identify who the "we" is?

A | instructed all parties--

MR. DIVER  That would be fine.

THE COURT: Thank you.

-- to do the follow ng

Before you get into the narrative, let ne
make sure we're all on the sane wavel ength here.
Did you take steps specifically addressed toward

keepi ng the inconvenience to the neighbors at a

m ni munf?
A | instructed our general contractors and,
therefore, | instructed themto instruct the subs.

Q And, what steps was it that you took as
far as your instructions are concerned?

A Qut si de of what | would consider good
housekeepi ng practices, |, we tal ked about, and |
authorized themto install a hall road off of

Pel ham in order not to inconveni ence the nei ghbors
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on Ardsley. It provided a nmuch nore direct access
into the house, although it did tear up the | awn
and put a nunber of the trees at risk. It was
clearly a nuch nore convenient way to get trucks
in and out of there w thout causing inconveni ence
to the nei ghborhood.

Q Wth respect to the hall road, perhaps it
woul d be hel pful if we | ooked at Exhibit No. 52.

MR, ELLEDGE: 51, | think it's 51 you
want .

MR, CARSON: 51, excuse ne.
BY MR CARSON:

Q This is Exhibit No. 51. And, you had
previously given testinony concerning this
particular exhibit in response to M. Diver's
guestions. And, this exhibit shows the
configuration of the hone that was to be
constructed, is that right?

A Correct.

Q And, it also has, since the tine that you
testified concerning this exhibit, there have been
a nunber of markings added to it, particularly to
the north, which you understand show t he general

configuration of the Shelton hone?
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A That' s nmy under st andi ng.

Q kay. And, using this red felt tip pen,
woul d you show, on Exhibit No. 51, where the hal
road was | ocated that you just described?

A VWll, there actually were, there were two
roads that cane into the property. There was an
existing drive that canme in off of Pel ham and was
part of a conplete driveway that was at the
exi sting house.

Q And, you've marked that with the felt
tip?

A That's the red with the little hash
markings on it. That was already in place. W kept
that in place until it was no | onger needed. For
the larger trucks, we brought in a road roughly,
that | ooked like that. They had a much | arger
turnaround area in there. But, essentially, it
attenpted -- that tree, for exanple, would not be,
it wuld be slightly off of the tree. But, it
allowed for larger sems to cone in off of Ardsley
and, therefore, not have them go any further north
than Pelham It also prevented traffic from
com ng down Pel hamand trying to get into the

property. Essentially, they cane off of Pine onto
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Ardsl ey for the short stretch onto the property,
and had a way of turning around and getting out,
and prevented any real traffic fromoccurring,
heavy traffic from occurring.

Q And, just for the record, you've also
marked with red felt tip marker, comng from south
to north off of Pel ham Road, this other hall road
t hat you descri bed?

A It ran both ways, but, yes, it was
entering the property in a gradual curve com ng
of f of Pel ham

Q And, this hall road, which was for the
| arger trucks, went on the opposite side of the
property fromthe portion of the property which
abuts the Shelton property, is that right?

A It was on the south side of the property.

Q And, the Shelton property is to the

north?
A "1l put little Xs init.
Q Ckay.
A The hall road. You want me to continue

answeri ng?
Q Yes. You were describing any steps that

you undertook to keep inconvenience to the
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nei ghbors to a mninum Wre there others?

A Yes. | asked that all cars be parked on
our property, to get themoff of the roads.
Ardsl ey and Pel ham are private roads, there isn't
much room And, therefore, | instructed our
contractors to make sure that all the service
trucks and cars be parked on the property. And,
we woul d take the necessary, make the necessary
correction to the landscaping or the grass that
was destroyed, as it usually would have been,
after the job was conpleted. Also, later on in the
job, I instructed Pete Keller to contact ne
imredi ately if we had, if there were any coments,
conplaints, or concerns from nei ghbors in the
area. | wanted to know that imredi ately.

Q Now, putting aside, for the nonent, any
conplaints or concerns regarding the air
conditioner unit, which was later installed, did
you have any conplaints from nei ghbors, other than
t he Sheltons --

Yes.

QO

-- concerning the construction project?

>

Yes, we did.

Q Can you give us exanples of the types of
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t hi ngs that came up?

A There was a conplaint fromthe
Al exanders, who live across the street off of
Pel ham concerning a transforner that was
installed at the, | guess it's the southeast
corner of our property. They didn't |ike the idea
that it was visible. So, we put shrubbery around
it to hide it, disguise it, and get it out of
view. There was a question as to sone curbs that
had been run over by trucks, and sone | andscapi ng
that had been run over by vehicles. W're not the
only house on the bl ock, we did not have all the
trucks comng down the street relating to our job.
There were | andscapi ng trucks, delivery trucks,
there were other types of vehicles down there.
But, we never took issue with the neighbors. W
basically went out and fixed the problem re-did
the | andscaping, re-did the curbs. There was a
question of debris or litter on the streets. Art
Nel son had nmade a conpl aint, and he said, you
know, we know you're good in cleaning it up. W
were, we took whatever neasures to renedy the
situation. And then, later in the project, Don

Rycroft, (ph) who is our then neighbor to the
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east, and | believe Marge Julian, nore
specifically Don Rycroft said that we had created
potholes in the street, which | found sonewhat
suspect since, again, we weren't the only set of
trucks running around. There were ot her projects
goi ng on. Nonet hel ess, we went out and repaired

t he pot hol es, at our expense. | instructed the
contractor to have themrepaired, at ny expense.

Q Now, with respect to the construction
project, can you describe how you planned for your
heati ng and cooling needs for the new hone?

A During the course of subcontractor
selection -- well, actually prior to that, we sat
dowmn with our architect, Paul Constant, who has a
fairly substantial book of specifications for
heating and air conditioning requirenents,
operational requirenents, not specific equipnent,
and he laid out an operational spec; cooling,
heati ng ranges and so forth, which were then sent
out to different subs, at |least two subs that |I'm
aware of that were felt that could generally
handl e the project. One was Althoff, and the other
one was M d/ Res.

Q And, you ultimately selected M d/ Res?
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A After receiving proposals from both,
after receiving the bids fromboth, after doing
sone checking on the references and on the two
different conpanies, we had a |l ot better
information on Md/Res. | had sone persona
friends that had used M d/ Res very succesfully in
their house renovation, and deci ded--and, they
were nore, M d/Res was actually, as we understood
at the tinme, nore geared towards residential type
projects or had a | ot nroe eperience with
residential type project. And, therefore, we chose
t hem

Q And, you described the reasoning or the
| ogi ¢ underlying your selection of Md/Res.

A The logic was the quality of work, the
experience, and the personal reference, personal
references we received.

Q Okay. At the outset of your work with
M d/ Res, who was it that you were working wth?

A "' msorry?

Q Who, specifically, at M d/ Res?

A At M d/Res, Bob Abele was the first
representative, | believe, A-b-e-l-e, was the

first representative that we were contacted by. He
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wor ked with Paul Constant. Actually, | think he
had communi cations with our architect regarding
the, a prelimnary letter to help set up the
techni cal specifications nore specifically, and
that then evolved into a formal proposal. There
were, the names | recall, Gary Elfering was in the
picture at one point in tinme, as a representative
fromMd/Res. And then, ultimately after we had
selected them | found out that Brad Maut ner was
the then President of Md/Res, who was a friend
that I had growmn up with. And, he cane into the
project and was part of the discussions.

Q Did you receive a recomendation from
M d/ Res as to the equi pnment that would neet the
specification requirenents for the honme?

A Yes. W were given, | believe, two
alternatives. One was a nultiple type system
multiple little units. And, the second was one a
consol i dated, stand al one unit.

Q And, which of those alternatives was

sel ect ed?
A The stand al one, consolidated unit.
Q How was it that that selection process

went ? How was the decision made to go with the
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single integrated unit?

MR. DI VER The question is anbi guous,
Madam Hearing O ficer, as to how the decision was
made. Are we asking for who nmade a particul ar
deci sion and how that person made it?

MR. CARSON: | can try to rephrase it.

THE COURT: Ckay.
BY MR CARSON.

Q Can you descri be how the sel ection
process went; who partici pated?
A The participants, since | didn't know

t hat nuch about air conditioning, per se, we sat
down, | sat down with the general on the job, |
sat down with the architect present, | sat down
wth an owner's representative, sat down with the
representatives fromMd/Res and all tal ked at the
sane tinme. Then, subsequently, M d/Res sel ected
them as the subcontractor. | think Mautner and
Elfering were present at the tine. Abele was out
of the picture. He was just a sales
representative. And, there may well have been one
nmore person. Harry Akers may well have been in
attendance at the time, or sonebody fromthe

construction staff may well have been in
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attendance. | don't renenber it at this tine.

And, we requested themto explain what the options
were and hel p educate us as to what the
alternatives were relating to the two different
appr oaches.

Q And, this would have been when?

A This woul d have been | ate 1991, 1992.
Sonetinme in that tinme franme, towards the early
stages of the job. Probably 1992.

Q And, who was it that had the fina
decision, as far as the single integrated unit, as

opposed to the nmultiple units scattered around the

site?

A Vell, if you nmean who, | ultimately paid
the bill. So, the ultimte decision was m ne.
But, as to the recommendation, | talked to Brad

specifically, who said that the --

MR. DI VER. Madam Hearing O ficer, I'Il
obj ect to what Brad said.

MR. CARSON: What Brad said concerning
this is not offered for the truth of what Brad
said. It goes into the witness' state of m nd as
to how the sel ection was nade.

MR DIVER On that basis, I'll w thdraw
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my obj ection.

A He said that the single unit would be
nore efficient. It would performthe task required
in a nuch better fashion, and would do what the
unit was designed to do. The nmultiple units,
again, you're looking at a multiplicity of the
sane type of units. It would be cosnetically,
maybe a little less attractive, and maybe a little
|l ess efficient in operation. And, it was his
recomendation that we go with the one unit, which
is ultimtely what we deci ded on.

Q When you use the term"efficient", to
your understandi ng, what do you understand as far
as the relative efficiency of the single unit as
opposed to the nmultiple?

A At the tinme, efficiently nmeant that it
woul d have | ess mai nt enance requirenents, that it
woul d provide the cooling that the house needed,
when it needed it. And, | was attenpting, in this
construction process, to create, as best possible,
a trouble-free house, realizing that that's not
entirely possible. But, just the sane, efficiency,
| understood it to nmean that it would operate

wi thin the ranges required and operate for a | ong
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period of tine.

Q At the tinme that this sel ection process
was under way, did you have a specific
understanding as to the unit, the manufacturer,
the size, the precise type of unit that was being
di scussed?

A No, | did not.

Q When was it that you | earned,
specifically, what the unit would be, in terns of
its size, and manufacturer, or any other specific
i nformati on about it?

A The first time | saw the unit, when it
arrived on the job site, and | pulled up for a
meeting, it was sitting on the ground.

Q In selecting the single unit, as opposed
to the multiple units, what, if any, consideration
did you give to the possibility of an annoyance
from sound?

A On the selection of the unit?

Q The selection of the single unit versus
the nultiple units.

A Sound really wasn't much of an issue at
the time. It was nore efficiency and the

operational requirenents. | don't think we really
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tal ked, | nmean, it may have been that sound, on
the smaller units, because there are a |ot of
them and there are a |lot nore noving parts. But,
it was negligible. It wasn't really discussed.

Q It wasn't the focus of discussion?

A No, definitely not.

Q Now, this single chiller unit, was this

pl anned for an inside |ocation, or an outside

| ocati on?
A It was planned for an outside |ocation.
Q In these neetings, was the subject

di scussed as to where it would be | ocated?
A Yes, we tal ked about, we tal ked about
| ocations. M d/Res gave us --
MR D VER Ma'am |'mafraid, could the
W tness again be asked to tal k about what he did?
| keep hearing "we", and |I'mnot sure who it is
that he's tal king about.
A M d/ Res gave ne different alternative
| ocations that | could choose from
MR. CARSON: And, | don't know whet her we
don't necessarily have to mark it, but in
reviewing it, would it be helpful to have this in

front of you, Exhibit No. 51?
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A Again, it's fairly --

Q What di scussi on or what considerations
did you nake in terns of a north or south or east
or west location for this chiller unit?

A | was given, essentially, tw preferred
| ocations. One was --

MR. DI VER. Madam Hearing O ficer, |'m
going to have to object again. |[|f he could tel
us who it was that was giving these
i nstructions --

A Brad Mautner, President of Md/Res --

MR. DI VER. Thank you.

A -- gave ne two locations that | could
choose from both being equally, both w thout any
bi as towards either. One was | ocated where the
current air conditioning unit sits today, on the
north end of the house.

Q And, as | recall, that was marked by you
in the opening of this hearing?

A It may well, it |ooks like ny
handw i ti ng.

Q That one box?

A M d/ Res, the says CGown A/C. A second

| ocati on woul d have been on the south side of the
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house. The east side of the house was very, very
narrow, and it would be difficult to service. And,
| also don't think that we would have been able to
put the unit in and get passage behind it. So, we
deci ded that was inappropriate. Also, the west
side of the house. The house is a |ong house, and
| was told that, froman operational point, it's
nore efficient to put it sonewhere in the mddle
section than on either side. So, essentially,
we're tal king about the north side and the south
si de.

Q Your understanding, then, was that the
east and the west side were not good options?

A Not good. They were not as good as the
ot her options.

Q And, why not ?

A Because the | ength of the house, and the
fact that you had to push from air and whatever
fromone end to the other, it's starting to get
technical. But, fromny recollection is that
pushing it along the | ong distance of the house
was not as efficient as taking it and going from
side to side.

Q And, who was it that selected the
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| ocation that it ultimately ended up with?

A | think it was a conbination of all of
the, | ultinmately made the, or bl essed the
decision, since it was ny house. And, because of
the ease of serviceability, because it was, even
though it was going to be one of the first things
seen as you drove in our driveway, we figured we
could put trees around it. It, operationally,
seened to be in a good location. And, at the
time, our contractor, giving us the choices, we
figured that was as good a choice as any.

Q What, if any, consideration did you give
to the possibility of annoyance from sound in that
| ocati on?

A The only discussion we had, at the tineg,
was that the unit, if placed on the north end of
the house, next to the garage, it was directly
under the wi ndow of the guest bedroomthat was
going to be built above it. And, Brad told ne that
we m ght, the guests living there m ght hear sone
fan noise, if they opened up their w ndow. But,
that didn't seemto, at that tinme, that didn't
seemto be an issue. That was the only nention of

noise that | recall.
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Q Ckay. And, that particular issue didn't
cause you any concern?

A No, it did not cause ne any concern. Air
conditioning units make noi se when they operate.
And, fan are fans.

Q And, do you know the, or can you state
the approxi mate di stance fromthe top of that
chiller unit to the guest bedroom w ndow in your
home, as it exists today?

A | guess it's about 8 to 10 feet. The
second bedroom naybe 9 feet. The bedroom w ndow
is about mdway up the second floor. The unit is
about, | guess, 7 feet, 6, 7, 8 feet off the
ground. And, it's about, | guess, about 5 feet
fromthe wall.

Q Now, taking you back to a point in tinme
before the unit was installed and operating, did
you have occasion to speak wth your new nei ghbor,
Davi d Shel t on?

A Yes. M. Shelton called ne before we had
gone in. As | recall, during that conversation,
menti oned, had asked nme if | was interested in
consi dering purchasing his house.

Q And, how did you respond to that?
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A | responded by saying that we woul d
probably have a fairly wide difference of opinion
as to value. He was selling a house. | |ooked at
it as a piece of property with an encunberance on
it. | already had a project underfoot in the
renovation of our place next door. And, thanked
hi m very nmuch for the call and consideration, but
told him at this tinme, it just wasn't in our
pl ans. And, that was that.

Q The air conditioning unit, the single,
integrated chiller unit, was ultimately installed
in the location that's shown, Crown A/ C on Exhibit
No. 517

A Ceneral |y speaking, yes, that's the
| ocati on.

Q And, when was the unit first operated, to
your know edge?

A I n Septenber of 1993.

Q How did you learn that the unit had
becone operational ?

A | visited the job site on a fairly
regul ar basis in the norning before | cane down to
wor k. And, during one of the occasions, | had

asked when are we going to start the unit? | was
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surprised to find out that we had al ready been
operating the unit for a nunber of days. | don't
know whether it had been operating the full day or
a couple of hours during the day, but it had been
fired up and, | guess, had been operational during
sone of the work days.

Q Did you have occasion to hear the unit in
operation in those early, in those visits to the

site in the early stages?

A Yes.

Q What did it sound |ike?

A It sounded |ike an air conditioning unit.
Q Did it cone to your attention that a

nei ghbor had a conpl aint concerning the sound from
that air conditioner?
A Yes.

MR. DI VER. Excuse nme, what was this
prior to, just in ternms of tine, are we talking
about the conplaint being prior to his hearing the
sounds and experiencing them or after?

A After.

MR. CARSON: Well, | haven't asked that

guesti on.

MR. DI VER That's what |'m asking. Pl ease
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put it in perspective so --
BY MR CARSON.

Q Did it cone to your attention, sir, that
the, that a neighbor had a conpl aint concerning

noi se for the air conditioner?

A Yes.

Q How did that cone to your attention?

A One night, while | was hone, we were
living at 35 Linden in Wlnette, | received a call

from Susi Shel t on.

Q And, can you put a date, an approxi mate
date on that call?

A It was, | believe, sonetine in Septenber
of 1993.

Q Ckay. What tinme was it?

A Bet ween 10: 00, 11:00 o'clock at night,
sonething like that. The kids were down, so it was
sonetinme after that.

Q Okay. Was this before or after you had
been to the site and | earned that the unit had
becone operational ?

A This was afterwards.

Q Descri be the conversation in this phone

call that you received?
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A | received a call -- well, | received a
call from Susi Shelton, who told ne that he had
called the police. She had heard our unit, our air
conditioning unit go on. She had called the police
because she couldn't find our tel ephone nunber.
And, she was able to find our tel ephone nunber,
and gave us a call to let us know that our unit,
our air conditioning unit, was on, asked us, asked
me if I would turn it off because it was making a
noise. And, | told her that I would take care of
it, and proceeded to get dressed and drive out to
the job site.

Q Did she describe the noise?

A No, she just said it was nmaking a noise.

Q And, what did you do after that
conversation?

A | got in ny car, stopped off and got a
flashlight, because | didn't have one at the tine,
and just forgot one at the house. En route, |
called Pete Keller on nmy car phone to ask him how
you turn the unit off. And, Pete told ne that |
needed to go down to the basenent and pull a
couple of switches in order to shut it down

entirely. Then, entered the property, couldn't
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find the kill switch outside that he tal ked about,
went down into the basenment and conpletely shut
the unit down.

Q By the way, | don't think, in your
testinony here, we've identified who Pete Keller
was.

A Pete Keller, at the time, was the, we had
changed general contractors from Pepper
Contruction to Pete Keller.

Q So, you arrived at the job site?

A Arrived at the job site, went down, shut
off the unit, and then left the job site. And, on
my way back, | stopped off, | noticed that there
was a Wnnetka policeman parked in the parking | ot
at the corner, on the east side of Elder &
Sheridan, and pulled in and told himthat,

i ntroduced nyself, that I was the resident at 685
Ardsl ey. That there had been a conplaint, as I
understood it, registered on ny property. |
wanted himto know that | had gone to the house,
had taken care of the conplaint. And, that he
shoul d, you know, advise his, advise the main
office that it had been taken care of.

Q And, did he have any know edge concerni ng
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a conplaint that had been nmade?

A He called the office and told ne that
t hey had no know edge of any conplaint; that he
appreciated ne informng themof the events, but
that they had nothing registered, at the tine.

Q And, when you went to the job site, were
there any police in the area?

A No, there were not.

Q So, you had shut the unit off and
ultimately, | assune, you returned hone that
eveni ng?

A Yes.

Q Did you do anything the next day
regarding the air conditioning unit?

A VWll, the next norning, | got up early,
went to the job site, and net with Pete and told
hi m of what | had done the night before. He
al ready was aware that | had been to the job site
t hat evening, and turning off the unit. |
instructed himto contact Md/Res and |l et them
know t hat our nei ghbors to the north had
regi stered a conplaint regarding the noise from
the unit, and wanted himto work with Md/Res to

try and see what, you know, what the program was
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and what things were going to be done
prospectively, relating to the unit.

Q Thereafter -- well, I'll show you Exhibit
No. 49, which has already been placed into
evi dence.

MR. CARSON. Can we go off the record for
just a second with respect to these exhibits?
THE COURT: O f the record.
(WHEREUPON, a brief discussion was
hel d)
THE COURT: We'll go back on the record.
BY MR CARSON:

Q You now have before you Exhi bit No. 49,
M. Crown.

A Yes.

Q And, this is a letter that you received
fromDavid Shelton, it's dated Cctober 11th, 1993,
is that right?

A That's correct.

Q And, this would, you said, stated that
this earlier conversation, about the events that
you just related, occurred in Septenber. So, this
woul d have been a nunber of weeks later?

A Yes.
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Q Prior to your receipt of this letter, the
subject of this letter obviously is the conplaints
about the noise fromthe air conditioning unit,
right?

A Yes, it is.

Q Prior to your receipt of this letter, had
you done anything to address the issue of noise
emtted fromthe air conditioning unit?

A After the conversation with Susi Shelton
and after talking with Pete, we'd been in
conversations wwth Md/ Res to advise themthat our
nei ghbor--1 had been in conversation with Pete
Keller --

THE COURT: Ckay. Just, let's take a
nmonent to discuss this. M. Crown, let nme ask
you, when you refer to "we", who are you referring
to? Are you referring to you and your w fe?

A No, |'m not.

THE COURT: Are you referring to
yoursel f?

A Me, nyself.

THE COURT: All right. Then, I'll permt
the witness to continue to use that expression

because it's famliar to himand is natural for
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himto use it in his conversation.

A | work in a famly business. It's tough
to get away fromthe "we".

THE COURT: That wll be permtted.
Pr oceed.

A Thank you. 1, after talking wwth Pete
and then having Pete having conversations with
Md/Res, | was told that the unit still had to be
t weaked, fine-tuned, that the installation of the
unit was not yet conplete. W were still
intending on putting up sone buffer around it,
trees and fences, and so forth. And, we hadn't
yet, the unit had not yet been fine tuned. And,
until 1t was, it's a nmechanical device, we felt
that Md/Res was still in the process of the
instal |l ati on.

Q According to this letter, M. Shelton
states, in the mddle of the second page, "W know
that you plan various steps to reduce the noise."
Had you had conversations with M. Shelton
prior to your receipt of this letter, concerning
this issue?

A Ei t her David or Susi Shelton, one of the

two. | believe we told themof our plans to
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surround it with trees and put fencing up, and
that the unit needed to be fine tuned and tweaked.

Q Did you take any further steps? You say
instead that they were planning the fine-tuning or
t he tweaki ng, and you were planning the
| andscapi ng and the fencing around the unit. Wre
there any further steps that you took, in the fal
of 1993, to address the Shelton's concerns about
noi se?

A On, well, | instructed Pete not to run
the unit at night. W were just going to run it
during the daylight hours, the work day hours,
from7:00 to 3:30, 4:00 o' clock, whenever the work
crews left. W felt that that was the |east we
could do to accommodate our nei ghbors until we had
at | east nore | andscapi ng up, and we had a real
need for the systemto be on.

Q What was the status of construction, as
far as the interior of the house is concerned, in
the fall of 199372

A Actually, in the fall of 1993, we had had
a nunber of trades working inside of the house. W
had stone, marble, tile trades in there, which are

wet trades, putting down floors for bathroons and
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what, then, what has now becone the sunroom area.
We had wooden floors, hickory floors put down in
the kitchen area. Those are planks on which the
kitchen cabinet would sit. And, | believe we had
al so some of the kitchen cabinets installed. They,
the smal|l Bolten kitchen cabinets from England, it
was a pine cabinet, that were installed in the
kitchen area. And, | believe sone of the mllwork
pi eces were installed in the second fl oor
bedroons. W had sonme built-in bookshel ves and
door janbs and things of that sort. Actually, the
door janbs probably were not in, but sonme of the
bookshel ves and sone of the nolding mght well
have been put in. And, also, we had plaster work
bei ng done on the walls. W were closing up walls.
The conbi nation of the plaster and the wet tile
and stone trade created an additional anmount of
nmoi sture in the house. And, it actually conpeted
with or created problens for all the wood trades
because the woods absorbed the noisture and, |
believe, as | was told, you needed a nvisture
content in the air of, or in the wod at |east of
8% 7, 8, 9% in order for the wood to go down

properly, adhere properly and not create a probl em
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for you going forward.

Q Were any concerns expressed to you
concerning this decision to operate the air
conditioning unit only during daytinme hours?

A Yes. It was not preferred by the subs.

It was clearly not preferred by our general. Pete
wanted to see the job nove forward. Pete was
interested in progress, and he felt that we needed
to dry out the house, renove the water as best we
could fromthe air. And, not having the air

condi tioning systemon sl owed down that process.
And, essentially, extended the job. It becane
nmore costly, as a result. It prolonged subsequent
trades fromconmng in and conpleting their job

and ultimately, kept us out of the house, kept us
fromnmoving in at an earlier date.

Q And, in weighing these considerations,
you opted for what?

A We chose to still go the route of keeping
it on only during the working construction hours,
not having it on at night, in order not to disturb
t he nei ghbors. And, essentially, running the risk
of having sone problens with the installations for

t he bal ance of the year. It was fall, it was
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going towards winter. W felt that we would take a
ganbl e and not have the unit operate at night.

Q Now, in this tine frame, in the fall of
1993, did you have occasion to hear what the air

conditioning unit sounded like, fromthe Shelton

property?
A Yes. We, | went over --
MR DVER |'msorry, what?
A |l went over --
MR. DIVER | understand, the timng of
this?

MR. CARSON: Fall of 1993, sorry.

A | went over to the Shelton house, stood
on the patio and |listened to the unit.

Q Who el se was present?

A Pete was with nme, naybe both tines.
Definitiely one of the tinmes, m ght have been with
me this other tine.

Q So, you were on the Shelton property to
listen on two occasions?

On two occasi ons, yes.

Q Ckay. So, this would be the first?
A This was the first occasion.
Q And, Pete Keller may have been there?
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A He nmay have wel| been there.

Q And, was either Susi or David there?

A Yes, one of them Susi Shelton may have
been there. One of the Sheltons was there. 1'd
only go on their property when they were present,
and with their perm ssion.

Q And, you listened to the unit fromtheir

pati o?
Yes.
Q And, your unit was operating at the tinme?
A Yes.
Q And, what did it sound |ike?
A It didn't sound obtrusive. It sounded

like an air conditioning unit. You could hear the
unit operating, but it did not seemto be
bot hersonme to ne.

Q Did you have any conversation with Susi
Shelton at that tinme?

A Probably did, but it was very short,
didn't last very |ong.

Q Did she say anything at all about the
upstairs bedronf

A No, it was never nentioned.

Q Since it's an air conditionoing unit, |

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

1301

assunme it wasn't operating in the wintertinme?

A No.

Q By the follow ng spring, spring of 1994,
were there any additional steps taken with an idea
t owar ds reduci ng the sound em ssions fromthe
unit?

A M d/ Res, during the course of the fal
and into the winter, I was in conversation with
all the subs, Md/ Res being one of them This was
one of the issues that was front and center as a
di scussion piece, and M d/Res had suggested, and |
had agreed, that we ought to try what could be
tried to try and aneliorate or reduce the noise.

Q Did M d/ Res nake specific suggestions?

A Yes. M d/Res suggested that we rotate
the unit 90 degrees on its axis, that we try, |
guess, bl ankets for the conpressors, what they
call them and put sone cones, extensions on the
fan portion on the top to try and nove the noise
or direct the noise to go straight up

Q Ckay. Who, specifically, recomended the
rotating of the unit?

A It could have been either Brad or Gary

El fering.
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Q It cane from M d/ Res?

A It cane from M d/ Res, that much | know. |
don't renenber the specifics.

Q And, what was the purpose of rotating the
unit, as you understood it?

A As | understood it, the noisiest portion
of the base unit was pointing towards the north,
toward the Shelton's property. That's where,
guess, the air intake and the open area of the
unit was | ocated. And, as opposed to having the
noi sy area facing north, we noved it so it was
facing to the east and directing it away fromthe
Shel ton property. W felt that that woul d, at
| east, | essen the sound.

Q And, did you authorize that work to be
done?

A Yes, | did.

Q And, you also nentioned that you had a
recommendati on that bl ankets be placed over the
conpr essor s?

A That was M d/ Res' suggestion, that there
be bl ankets. | never, blankets |I guess nmuffle
sound. So it, and quite honestly, they suggested

to put the blanket on. | guess we put the blankets
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on and subsequently took the bl ankets off.

Q But, it was your understandi ng, though,
that it was intended to nuffle the sound?

A That was ny under st andi ng.

Q And, that was work that you al so
aut hori zed?

A Yes, it was.

Q And, you al so nentioned extensions or

A Ri ght .

Q Was that a recommendation received from
M d/ Res?

A Yes. The cones were essentially
extensions of the circular portion above the fans
to redirect the, to increase the height of the fan
portion and, | guess, redirect the noise. Noise,
| guess, travels in a straight line, at |east
that's ny understanding that it does. I'mnot a
sound expert.

VR, CARSON: So, the record, 1'd like
the record to show the witness is holding his
hands straight up |ike a touchdown. You understood
the noi se woul d be directed upwards?

A That was ny understandi ng, yes, on all
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three of the fans up top.

Q And, you authorized that work to be done
as well?

A Yes, | did.

Q And, at whose expense was that? Wre
t hose sound attenuation steps undertaken?

A | believe they were mne. The bills are,
| guess, part of the record. | think we paid
$3,000 or sonmething like that, for that.

MR, CARSON: The record can show t hat
there was a stipulation at the outset as to the

cost of 1994 sound attenuati on.

MR Dl VER: | think there's better
evi dence than that yet in the record. | think
there's an actual bill for the services, which

i ndi cates, anong other things, that there was no
charge whatsoever for rotating the unit on its
axi s.

MR. CARSON: You tell ne if that was a
stipulation the first day, and that the first 1994
set of acoustic controls, including rotation,
acoustic bl ankets --

MR. DI VER: The purpose of this

stipulation was to establish the cost of
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activities, yes, and that's what we stipulated to.
Not that those were for acoustical control

MR CARSON: $820 was the nunber, and
that was stipulated to, right?

MR DIVER Yes. But, I'mtelling you,
there's a docunent in the record that says no
charge was nade for the rotation of this device on
its axis.

THE COURT: M. Carson, could | see the
docunent that you're discussing?

MR. CARSON:. Can we go off the record to
di scuss the stipul ation?

THE COURT: Let's go off the record to
di scuss the cost information that is in the
record, and that has been made part of the
evi dence.

(O f the record)

THE COURT: At this point, we have the
introduction of a stipulation, Stipulation Nunber
1, and it's a stipulation by the parties to
specific costs that were incurred related to the
HVAC system |Is that an accurate reflection of
t he stipulation?

MR. DIVER Yes, that these are specific

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984
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costs that were incurred for the activities that
are listed on the docunent, yes.
THE COURT: And, that you agree that
t hese are the actual costs?
MR. CARSON: Yes, that's the stipulation.
MR. DI VER Yes, that's the stipulation.
THE COURT: Thank you very much. You may
pr oceed.

MR. CARSON. That's marked Stipul ation

THE COURT: Yes. And, let the record
reflect that the stipulation does not reflect al
costs related to the HVAC system but does refl ect
the costs that are identified on the docunent as
bei ng actual costs.

BY MR CARSON:

Q Did you apprise the Sheltons of the steps
that were being taken; that is, rotating the unit,
putting bl ankets on the conpressors, cones on
fans?

A Yes, either | apprised themor | asked
Pete to apprise them They were appri sed.

Q And, with respect to the plans for

installing plantings and a stockade fence, were
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they nade aware of those plans, as well?

A Yes, there were actually two fences.
There was a fence that we put around the unit, and
a second fence that was on our joint property
line. | needed to ask their perm ssion to take
down an old, rickety fence and put up a brand new
one. | needed their permssion in order to do
that. So, they were apprised at the tine that
there would be a fence and also trees, that would
be on the property line. Trees on our side, that
iS.

Q Did you have an understanding as to
whet her these trees that were planned woul d have
any effect on the transm ssion of sound from your
property to the Shelton's property?

A At the tine, | believed they would, vyes.

Q And, what was your understandi ng?

A | f you put sonething in the way of a
sound, it wll nmuffle the sound.

Q Did you al so have an understanding, with
respect to the effect of a stockade fence, with
respect to the transm ssion of sound from your
property to the Shelton property?

A Basically, the same understandi ng that
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you put a barrier up between the noise and end
point, that it will retard it, in sone fashion

Q In the spring and sumrer of 1994, was
your fam |y occupying the honme?

A No, they were not.

Q Were you operating the air conditioning
unit at that tinme?

A In the spring and -- well, late spring,
early summer, yes, we were.

Q O 19947

A O 1994, vyes.

Q And, why were you operating the air
conditioning at that tinme, if your famly was not
occupyi ng the hone?

A Well, at the tine over the winter and
into the spring and sunmer, nore parts of the
house were being installed. W were still doing
pl astering, and there was still an additional
| evel of noisture in the house. W have a fair
anmount of plaster noldings, which were creating a
problemgetting rid of the noisture. W also were
putting in nore and nore woodwork, mllwork. |
think the second fl oor was now conplete, virtually

conpl ete, except for the nmaster bedroom And, the
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downstairs, first floor, was starting to get its
installation of woodwork. We al so had the kitchen,
| believe, fully installed. And, we were just
trying to protect and preserve the work that was
there. And al so, provide for an environnment that
was conducive for the continuing installation of
the mllwrk product that we had ordered.

Q Did you experience any specific probl ens
regarding humdity as far as the work that was in
pl ace?

A We ended up having a nunber of problens,
particularly in the floors. The wood pl anks were
buckl i ng because they were taking in nore humdity
than we were able to get out of the house. W
tried. We put humdifiers and all sorts of other
ancillary type rental units in to try and help
expedite the matter and nove the humdity out.
But, we were still experiencing the buckling
problem and actually had to have the floors
replaced. | think they've been replaced now,
three tines.

Q In this tinme frame, let's say the late
spring, early summer of 1994, did you have

occasion to speak with a Wnnetka Police Oficer
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concerning a conplaint?

A | believe it was in June of 1994, |
recei ved a phone call froman officer fromthe
W nnetka Police main station who said that he had
received a conplaint froma nei ghbor about the air
conditioning unit, and asked ne to turn it off.

Q And, what did you say to himin that
conversation?

A | asked him | said, would you help ne
under stand what |'ve done wong? AmIl, you know,

aml in violation of sonething? Are you telling

me that | have to turn it off? He said, no, I'm
just asking you to turn off the unit. | said
well, if you're telling ne to turn it off, 1'll be
happy to turn it off. He said no, | can't tell you
to turn it off. It's not part of our
jurisdiction. Al | can do is nake the call and
ask you to turn it off. | said, what do you
suggest? He said, | would appreciate it if you
would turn it off. | said fine, I'll go turn it
off. So, | went and turned it off.

Q VWhat, if anything,did you do after that,
as a result of that phone conversation?

A The next norning, | went to the job site
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and talked wth Pete about nmy conversation the
evening prior, and said to Pete, let's go talk to
sone folks at city hall, Village Hall, and let's

talk to the police and find out exactly where we

stand. | don't want to create any problenms. |'m
moving into the area, I'd like to knowif I'm
doing sonething wong. | guess |I'd like to know,

as soon as possible, so | can take corrective
action.

Q By the way, in your conversation with the
police officer, did he identify who had
conpl ai ned?

A He said it was one of ny neighbors.
asked himif it was the neighbor to the north, and
he said yes.

Q So, after your conversation with Pete
Keller the next nmorning at the job site, what, if
anyt hing, did you do?

A Pete and | got in our respective cars and
| drove to Village Hall and it opens up, |
believe, at 8:00 o'clock. And, we went inside,
| ooki ng for Wayne Brennan, who was the then, in
charge of the inspectors. | thought in charge of

the inspectors for residential work. Wayne was,
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had taken vacation that week, and | then asked, |
actually met his supervisor, Ken King. Ken was
famliar with the situation.

MR. DI VER. (bjection, your Honor, as to
what M. King told himas to either his
famliarity wiwth or anything else he told him
It's pure hearsay as to what Ken King had to say.

MR. CARSON: Again, your Honor, this is
in the nature of testinony to establish the
W tness' state of mnd and his response to
conpl aints, and what steps he took in response to
the conplaints. It's no different, really, than
the multitude of exhibits that have gone in to
show that M. Crown was put on notice that there
was a conplaint. This is sinply what information
he gathered and | earned in response to those
conplaints. It's not offered for the truth.

THE COURT: (Qbjection overruled. 1"l
permt the witness to answer the question.

BY MR CARSON

Q Before you get to that, M. Crown, you
had a conversation with Ken King at the Vill age
Hal | that norning?

A Ken King and one of his associates, Ann
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Ki rshner, | believe her nanme is.
Q Pete Keller was al so there?
A Pete was next to ne at the tine.

Q Anyone el se?

A At the tinme, no, that was just, and Ann
Kirshner. | believe she was very famliar with
the situation, inasnuch as she had been talking to
the Sheltons in previous conversations.

Q And, what transpired at that neeting?

A | explained to themthe situation, that
had gotten a call fromthe police chief the night
before or not the chief, but one of the police
officers of the Wnnetka Departnment the night
before. That | was concerned that | didn't
understand, | wanted to know that | was not
creating a, that | was not out of conpliance of
sonme code or ordinance. That if there was
sonething that | was doing that was inappropriate,
| at |l east wanted to know that firsthand, as
opposed to being told that |ater on down the |ine,
| wanted to address it up front. And, therefore,
wanted to conme and talk to Wayne Brennan
personal ly and address the situation with him

face-to-face. | was told that Wayne was on
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vacation for the week and --
MR DIVER |1'll object, unless we hear
from whom he was told this.

A Ken King told nme that Wayne Brennan was
on vacation for the week, that he was Wayne's
supervisor. Ken King was Wayne's supervisor, to
whi ch | suggested if they had 15 m nutes, Ann
Ki rshner and Ken King had 15 m nutes, would they
m nd follow ng Pete and nme back to my house so
that we could show themthe unit, listen to the
unit, and talk about it on the prem ses.

Q And, did they agree to do that?

A They agreed. They got into, | think, one
car and followed us back, followed nme back,
foll owed Pete back to the house, which is not that
far away. And, we proceeded to stand next to the
unit, walk around the unit, talk in a very, you
know, | ow, normal, conversational tone.

Q WAs the unit operating at that tine?

A Yes, it was.

Q And, you had a conversation, again, with
M. King and Ms. Kirshner, and M. Keller, at the
unit?

A Ri ght next to the unit, about a little
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cl oser than you are from ne.

Q Ckay. Indicating about 8 feet?

A Actually, we were about a foot and a half
to two feet away.

Q Ckay. And, what was said by whomin that
conversation?

A | explained to them | said this is the
unit that seens to be creating the problens. And,
| just wanted to know whether or not there was
anything that | had done or hadn't done that |
needed to take action on, or be aware of. And,
Ann Kirshner apprised ne that | was in conpliance
wi t h ordi nances and codes.

MR. DI VER. Madam Hearing O ficer, |'m
assunm ng that ny objection to this entire |line of
questioning, it still stands; that this is being
of fered just for the purpose of what she said, but
not for the purpose of whether or not he was in
conpliance with codes.

MR. CARSON. It's not our intent to
introduce this for the truth. This is sinply to
establish this wtness' state of m nd.

MR, DIVER It's a hearsay statenent that

the w tness received.
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A And, | was told that | was, that | had
done that which was necessary and required by the
Village, and they al so, Ken King al so comment ed
that he thought the unit was, he said this seens
to be a quiet unit to ne.

MR. DIVER Again, that's not offered for
the truth of it, | assume, is that true, that that
was not offered for the purpose of the truth of
whet her or not it was quiet or not?

MR. CARSON: | would refer, Madam Heari ng
Oficer, if M. D ver nmakes his objection rather
than direct questions to ne.

MR, DIVER |'ve nmade an objection. This
is a dialogue question. The point is, counsel,
you're allowing this witness to get in all kinds
of information that's going to be willy-nilly
treated as either part of his nental state, or for
the truth. And, | want to make it clear that it's
not being offered for the purpose of establishing
the truth of it, but nmerely for the purpose of
saying this is sonething sonebody said to
sonebody, and it was for the purpose of
determ ning what Steven's nental state was. |If

that's the only purpose of this |ine of
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questioning, fine. O herwse, I'll nove to strike
the entire line of questioning.

MR. CARSON. Madam Hearing O ficer, if
you wi sh ne to respond, |'m happy to respond.

THE COURT: | believe you responded on
this point previously.

MR. CARSON: Thank you.

THE COURT: This testinony appears to be
for the purpose of establishing M. Crown's nental
state with respect to the HVAC system and sounds
that were emtted by the system And, it also
reflects efforts that he took with respect to
those em ssions. So, I'll permt the witness to
continue testifying in this manner. And, at this
point, it would be a good idea for us to take our
norni ng break, albeit late. So, let's take a five
to ten mnute break and then we'll come back and
conti nue.

MR. CARSON: Thank you.

(WHEREUPON, a short recess was
t aken.)
THE COURT: Back on the record.
MR. CARSON: Yes, thank you.
BY MR CARSON:
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Q l"d like to turn your attention back to
Exhi bit No. 49, which was the COctober 11, 1993
letter, and, specifically, the comment at the
bottom of Page 2. Pete says that your unit can be
| ocat ed anywhere around your house. W ask that
you relocate it. First, did you have any
conversations with Pete Keller in the tinmefrane of
this letter, that is the fall of 1993 or, let's
say, prior to your receipt of this letter,
concerning the possibility of relocating the unit?

A No.

Q After your receipt of this letter, did
you have any coversation with Pete Keller
concerning the possibility of relocating the unit?

A | approached Pete after | got the letter,
and asked himif he had nmade that statenent to the
Sheltons. And, it concerned ne that he had nmade a
statenent |ike that without first at |east
conferring with ne.

Q And, how did he respond?

A Pete's response was, he said well, it can
be rel ocated, the house can be relocated. He said
in construction, anything is possible. Wether

it's feasible or practicable, or whether it's
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advi sabl e, he wasn't really in a position to say.
But, if asked if it could be noved, he said yes, |
told themit could be noved. But, he was talking
about just a physical picking up and putting sone
sonepl ace el se.

Q Did you have, did you form an inpression
in October of 1993 as to the practicability of
nmoving the unit to another |ocation, at that stage
of the project?

A At that time, we were in the early stages
of the installation. W were still working on the
fenci ng, the | andscapi ng.

MR. DI VER. Madam Hearing O ficer, |'m
going to have to object, again, unless it's a
conti nui ng understandi ng that when he's using this
word "we", he's tal king about what he's doing.
don't believe he's tal king about what he's doing,
and | can't tell if he's tal king about what he's
doi ng or what sonebody el se is doing.

A "1l try and be nore specific, Madam
Hearing O ficer.

THE COURT: The objection is overrul ed.

A During that time, Md/Res was still in

the final phases of tweaking the machine, or at
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least it was still in the process of fine-tuning
the equi prent. W had not yet installed all of
the surrounding trees. | had not, they had not
been installed as | had authorized. Al so,
essentially, we weren't done yet with the
installation. And, | didn't feel that it was a
fair time to make any type of judgnent as to

whet her or not the unit was or wasn't operating in
the manner in which it was hoped to, or designed
to.

Q So, on the basis of those considerations,
did you nake a determ nation as to whether or not
the unit should be noved?

A At the tine, it didn't seem as though
that would be a rational, thoughtful, next step.

Q Wy not ?

A Vell, first of all, I was relying on
experts in the field of H/AC, M d/ Res. David
Shelton, to ny know edge, wasn't an expert in the
field. | had had nunmerous conversations with our
experts, as it related to location, and the
equi pnrent. It had been a very |ong, thoughtful
process. It was a fairly el aborate, conpl ex

system And, | was relying on our experts, in
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| arge part, for, you know, as to their
recommendati ons, and then inplenenting the
recommendations. And, it didn't seem at |east
prudent at the tinme, to stop md-stream and go
anot her direction, based upon a statenent or a
recommendati on from sonmeone who | had no idea
where they were getting their facts or

i nformation.

Q Did you have occasion to speak with Susi
Shel ton concerning this letter, this Exhibit No.
49?

A | believe we spoke after | received the
letter. Sonetime, we'd run into each other on
occasi on.

Q Can you put a tine frame on that
conversation?

A It was in the fall of 1993. | don't know
exact |y when.

Q And, who was present in that
conversation?

A Well, I don't recall. Susi Shelton and
me, | guess the two of us. | don't know if there
wer e ot her peopl e around.

Q And, what did she say to you and what did
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you say to her, in that conversation?

A She said that she was still concerned
about the sound. | believe | told her that we
were still taking steps to try and put the shields

up or the trees up around it, and the fence. And,
that she asked me if | had received her husband,
David's, letter. | said yes, | did. | told her
that, you know, we were taking actions to try and
remedy the situation

Q Did you ever tell Susi Shelton that you
did not intend to respond to her husband's stupid
letter, or words to that effect?

A No, | never used words to that effect.
may have told her that | didn't intend to wite a
witten response to her letter, that | was going
to just verbally tell themwhat we were going to
be doing. And, nore of a good nei ghbor approach,
just keep them apprised of where we were and what
the progress was. But, | didn't intend on getting
into alitany of letters going back and forth
bet ween nei ghbors when | could just as easily talk
to them

Q | now show you Exhibit No. 17, which is a

July 6th, 1994 letter.
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19947

Yes, July 6th, 1994, Exhibit No. 177

> O >

Ri ght .

Q This is a letter that you received from
David Shelton, is that right?

A Yes.

Q Calling your attention to the second
par agraph, M. Shelton, stated in this letter to
you that, "W had intended to press the Village
for action at |ast Tuesday's council neeting.
However, after talking wwth Bill Devers, we did
not do this." Wwo is Bill Devers?

A Bill Devers is a neighbor, part of the
Ar dsl ey- Pel ham nei ghbor hood.

Q And, are you acquainted with Bill Devers?

A Actually, my wife and his wife are
friends, or have been friends over the years.
|"ve met Bill, on occasion.

Q And, showi ng you Exhibit No. 14, which is
aJuly 1, 1994 letter fromBill Devers to you, is
that a letter that you received fromBill Devers
at the beginning of July, 1994?

A Yes. | actually received the letter

after returning back to town from Col orado.
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Q Ckay. Did you have occasion to speak with
Bill Devers on the subject of the Shelton
conpl ai nt?

A Yes.

Q Where did that conversation take place?

A It took place in Aspen, Colorado, at a
4th of July party that was held at the Little Nel
Hot el .

Q And, that would have been after the
letter, which is Exhibit No. 14, was sent by M.
Devers to you?

A Yes.

Q But, you just testified you didn't see it
yet ?

A No, the letter, | hadn't received the
letter as yet.

Q And, it was al so before you received the
July 6th letter, which is Exhibit No. 17, from M.
Shel t on?

A That's correct.

Q And, who el se was present for that
conversati on between you and M. Devers?

A W're at a party, there were a whol e host

of people there, but nobody was present for the
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conversation, other than Bill and | were just
tal king to each other.
Q What did he say to you, and what did you
say to hinf
MR. DI VER (bjection, hearsay, to the
extent that we're going to hear what M. Devers
had to say to him
MR. CARSON: This, again, your Honor,
this is not offered for the truth. It goes to the
W tness' state of mind in his response to the
nei ghbor's conpl ai nts.
MR DIVER H's state of mnd as to what?
THE COURT: Overruled. The objection is,
t herefore, overrul ed.
A | can answer?
MR CARSON.  Yes.
A Ckay. You're asking ne?
BY MR CARSON.
Q What did M. Devers say to you and what
did you say to himin that conversation?
A At the party, Bill Devers cane over to ne
and said hello, and said Steve, could | speak to
you a second? He pulled ne aside, he said first

of all, I'd like to apologize. | sent a letter out
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and | just wanted, | was asked to send a letter
out, and | just wanted to let you know you will be
receiving it after you get hone. He says we seem
to have a problemas it relates to you and the
Sheltons. 1'd just like to see it get resol ved.
| responded to Bill, | said I'"'maware that there's
a problem but | said, are you aware, and then he
asked, he said well, you know, you need to do
sonething to address the situation. | said Bill
are you aware that we have been taking action, and
we're continuing to take actions as it relates to
this particular situation, to the air conditioning
unit. Bill was unaware of any actions that either
had been taken, or were planned to be taken. So, |
went through the list of the turning of the unit,
t he cones, the blankets, the shielding, the
fences, the nighttine activities being turned off,
and so on. Bill was very nuch surprised that we
had been taking these type of actions. And, he
said well, 1I'm hopeful that you and David Shelton
can resolve this thing. And, that's pretty much
t he extent of our conversation.

A | think he did invite ne to cone over to

hi s house when we got back with ny wife, just to
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visit. | think that was the last part of it,
actual ly.

Q And, thereafter, upon your return to
Chi cago, you received the letter, which is Exhibit
No. 17, wherein M. Shelton states, "However,
after talking with Bill Devers, we did not press
the Village for action.™

A Yes. | received a letter, upon ny
return, by fax, | think.

Q This letter, Exhibit No. 17, also
contains, in the fourth paragraph, a statenent
that, "Your air conditioner contractor, M dWesCo,
yest erday asked our acoustical engineer to consult
with them on your noise problem"™ Do you
understand that that's a reference to Al Shiner?

A Yes.

Q The acoustical engineer?

A Yes, it is.

Q And, did you, in fact, authorize or
suggest to Md/ Res that they make contact with Al
Shi ner ?

A | talked to Brad, | had been continually
talking to Brad about this. Brad Mautner, and Brad

suggested that, during one of our conversations,
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t hat naybe we ought to bring in sonebody who is an
expert in the field of acoustics and sound to help
provi de sonme insight to the situation. He said,
know a fellow by the nanme of Al Shiner, I'd |ike
to give hima call. | said fine, give hima call
Brad called Al Shiner and started explaining to

hi mthe situation, and was surprised to find out
that Al Shiner was very much aware of the
situation, inasnmuch as he had been contacted by
Davi d Shel ton previously, and was asked to perform
sone testing or work on M. Shelton's behal f.

Brad then called nme back and we tal ked about it,
and decided that David obviously felt confortable
with M. Shiner. MdwsCo felt confident in M.
Shiner's credentials and capability, naybe the
best solution was to have a consultant that can't
argue with hinself as to the direction and
solutions. And, | don't know whether it was ny
suggestion or Brad's, but it was clearly our
joint, concurred position that we should go back
and ask Al Shiner if he would be willing to work
on both of our behalfs. W'd split the costs,
obviously, and allow himto cone up with a set of

recommendati ons or what have you, relating to the
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situation, or the problem | wanted to get this
resol ved as much as anybody. And, it seened that
we didn't need to pick sides in order to find a
consul tant because each one we felt m ght have its
own vested interest in wanting to cone up with the
sol uti on.

Q So, as a result of this discussion
bet ween you and Brad, to your understanding, Al
Shi ner undertook the engagenent ?

A Brad called Al Shiner. A Shiner then
cal l ed David Shelton and asked perm ssion to work
on both of our behalfs.

Q And, do you know, it's your
under st andi ng, was that perm ssion given?

A Perm ssion was given, with a caveat that
if it got into a situation where Al Shiner --
David Shelton said it was, you know, it was
unusual to have sonebody work on both accounts,
but that if it got into a situation, |egal
situation otherw se, he didn't want Shiner working
on our behalf. But, that's understandable. At
this point, we weren't |ooking at going that
route. W were | ooking nore toward trying to find

a solution or at |east recommendations to get us
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to a solution

Q And, did you learn that Al Shiner
conduct ed sound nmeasurenents at the Shelton
property?

A | learned of it. | think I received
from | think, David Shelton, a letter with sone
sound neasurenent readi ngs that Shiner had taken.

Q And, after your receipt of those sound
redings, what, if anything, did you do?

A | passed themon to Brad Mautner. |
relied on Brad to help interpret, explain to ne
what it nmeant.

Q Did you have occasion to neet with Brad
Maut ner to, for that purpose, to have soneone
explain themto you?

A | talked to Brad on the phone. | don't
knowif | met with himin person. He had a copy, |
had a copy, we probably talked by phone. | don't
know t hat we personally got together and went
t hrough the nunbers, or went through the
information. But, | asked himto take a ook at it
and help explain to ne what it neant.

Q Did you have a neeting with Brad Mautner

Al Shiner, and Pete Keller after your receipt of
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t hose sound readi ngs?

A Afterwards, we arranged, | arranged with
Brad and Pete and Al Shiner to neet at ny house to
talk, to take a |l ook at the unit, to discuss what
possi bl e approaches or possi bl e suggestions he
m ght have to address the situation.

Q And, that neeting took pl ace
appr oxi mately when?

A | want to say late July, 1994.

Q Ckay. Looking at Exhibit No. 34, which
is aJuly 12, 1994 letter.

A Md July, 1994.

Q Does this refresh your recollection as to
when the neeting took place?

A Yes, it's not long after the letter
received fromDavid Shelton. So, md-July would
probably be right.

Q Ckay. And, Exhibit No. 34 is a letter to
David Shelton from Al Shiner show ng copies to you
and to Pete Keller and Brad Mautner. And, it
references a neeting that occurred on July 11,
1994.

A Ri ght .

Q There was such a neeting?
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A Yes, there was.

Q And, was the subject of avail able options
for the further attenuation of the sound di scussed
at that neeting?

A Yes. W | ooked at, we were discussing a
nunber of different approaches.

Q Okay. Wiat was di scussed at the neeting?
What approaches were di scussed?

A | don't knowif | can, | don't know if |
remenber all the approaches, but we were trying to
figure out, when | say "we", in this case, |I'm
tal ki ng about Shiner and Mautner. Pete and | are
not acoustical experts. Essentially, Brad and Al
wer e tal king about possibly enclosing the unit
differently than we had previously decided, as
opposed to putting a stockade fence or trees, to
put sonme much different type of structure around
it. And, one of the ideas that was put forth was
to build a building around it, essentially, with
wal I' s, concrete block walls or 8 inch concrete
bl ock walls and a roof.

Q And, | ooking at the attachnent, the
second page of Exhibit No. 34, is that a draw ng

that was created at that neeting?
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A | don't believe it was created at the
meeting. It my well have been a, it was a result
of the meeting, but it, | don't think that it
| ooks like Pete Keller's handwiting. And,
think that this is nore Pete's understandi ng of
one of the directions that we were tal king about.

Q And, on the drawi ng, you could see that
it references a roof line, and there's what
appears to be a roof drawn on this draw ng,
correct?

A On the right hand side, it says roof,
l'ine of roof, yes.

Q VWhat, if any, discussion was there at
this meeting concerning creating an enclosure with
a roof onit?

A There were a couple of issues that were
of concern. One was related to M d/Res' concern
as to the operational, functional question of air
and how air noves, if it were in a building. And
then, that was the one issue that the technica
fol ks were addressing. Pete's concern was if you
put a roof over it, you're essentially com ng
under, he was not sure whether or not this was

sonmet hing that could be built on a concrete pad or

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

1334

whether it qualified as a structure and required
footings and foundations. And, we al so had,
because of a change in the FAR floor area ratio
cal cul ation of the Village of Wnnetka, we had
maxed out, as | understod it, our allowable floor
area useage. So, this would require a speci al
variance in order to be built, if we were to build
a structure with a roof. So, Pete was concerned
about the tinmeframe and the process. And, in order
to expedite and get at least a prelimnary reading
fromthe Village, Pete threw together a draw ng,
whi ch was his understanding as to what this
structure would | ook |ike, and wanted to present
it to people in the Building Departnment at the
Village to get their read as to whether or not we
had, as you can see, on the right hand side, it
says above grade. You can see a foundation and a
footi ng bel ow grade, which neant that this is
going to becone a permanent structure. It's no
different than an addition, and woul d, therefore,
require a special variance as it related to our
property.

Q And, when you say Pete threw together

this drawi ng, | ooking at Exhibit No. 34, it
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appears that the drawing that's attached to it was

created within a day after the neeting.

A It was.
Q | s that your recollection?
A It was within a day or so after the

meeting. Pete just wanted to get nmoving on it.
Qur whole intent here was to try and find a
resol ution and nove as qui ckly as we possibly
could to get this matter behind us.

Q "' m showi ng you now Exhi bit No. 47, which
is aletter dated July 21, 1994 from David Shel ton
to Alan Shiner. And, this letter also shows you as
ac.c., as well as Geg Zak. Did you receive a
copy of this letter in the latter part of July,
19947

A | received the letter portion of it. I'm
not sure if | received the | ast couple of pages of
the, I don't think I received the last three
pages.

Q So, you did receive the first two?

A Yes, | recall seeing the first twd. The
Trane engineering bulletin, what it says up on the
top, Pages 1, 2, 3, | didn't get that until, I

think, a second letter that was sent to ne by
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Davi d Shel t on.

Q According to this letter, M. Shelton was
rai sing sone questions concerning the proposed
encl osure. Had you authorized the construction of
t he encl osure that was shown on Exhibit No. 347

A No.

Q Wy not ?

A Because at the time, there were sone
questions raised by Md/ Res as to the operational
efficiency of it. There were still sone other
i deas that were--in fact, Brad Mautner told ne
that he had some other thoughts that m ght work,
as well as the proposed encl osure, and stil
provide the air flow requirenents. And, we were,
you know, this was hopefully going to be a
permanent fix, not a Band-Aid or create additional
probl ens as we noved al ong. So, we wanted to do
this in a very thoughtful fashion fromthe get go.

Q So, it was your understandi ng that
M d/ Res was wor ki ng on another alternative?

A They were. As | understood it, from Brad,
t hey were exploring sone ot her possible ways of
enclosing the unit, which ultimately resulted in,

| guess what are called the quiet flow panels or
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the netal panels that surround it today.

Q Did you hear from other nei ghbors, aside
fromthe Sheltons, in 1994, concerning sound
em ssions fromthe air conditioner?

A | received letters from nei ghbors, yes.

Q This is Exhibit No. 38, which is a group
exhi bit conprised of a nunber of letters dated
July 27, 1994. Are these letters that you sent,
at that tinme, July 27, 19947

A Yes.

Q And, what was the purpose of sending the
letters?

A The purpose was sinply that | had
t hought, fromthe beginning, that David Shelton
and | could resolve this issue neighbor to
nei ghbor, that we didn't need to go outside of our
own respective household, and that | thought that
| was working on this in a very diligent, very
t houghtful fashion. But, it was becom ng apparent
t hat ot her neighbors, in fact the nei ghborhood,
was being brought into this, this apparent
conflict or disagreenent. It was al so apparent
that one side of the story was being told, as was

relayed to nme by Bill Devers. And, it seened that,
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as opposed to staying quiet and not taking a, it
wasn't our position to go out and put this in the
press or put this in the nei ghborhood as an issue,
because of the level it had escalated to, it
seened appropriate to maybe set the record
straight and just bring the nei ghborhood up to
date so that at |east everybody had a conmon base
of information and heard fromme. | felt that
this letter, at | east would shed sone |ight on the
ot her side of the issue, ny side. And, therefore,
| felt it appropriate to send the letter. And, |
also felt it appropriate to carbon copy David
Shelton on all copies of it. So, | guess he

recei ved a package of 20 or 30 sone letters sone
day, all identical, but addressed to the different
nei ghbors in the nei ghborhood.

Q In this letter, you make a statenent that
your nei ghbor has worked to create a certain
frenzy in the neighborhood. Wat is it that
you're referring to?

A In the conversations that | had with
nei ghbors, we were, | was told that the Sheltons
had been inviting people over to their house. Susi

Shelton had run over to our new nei ghbors, the

HALSELL & HALSELL REPORTERS, Chicago, IL (312) 236-4984



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

1339

Neal 's next door, and started a conversation, have
you heard the air conditioning unit? And then,
that, and the visits down to the Village Hall for
t he Tuesday neetings. And then, the article that
ultimately cane out in the "Pioneer Press", it

was, this was becom ng a cause cel ebre. The
project, in and of itself, was a | arge enough
project in the Village. Actually, there were two
bi g projects going on at the tine, ours and the
one down the street. So, we were sonmewhat visible
and now, all of a sudden, the neighbors were being
brought into this. Facts were being thrown about,
statenents were being nmade, and the nei ghbors, we
were, we had not yet noved into the nei ghborhood
and we, |, along with ny wife this tinme, so it's
we, were very concerned about noving into the

nei ghbor hood on a bad foot. W didn't want our

nei ghbors to think we were building a house,
putting a wall around it, and that was it. So,
was concerned that the perception that the

nei ghbor hood m ght have of ne or ny famly would
be somewhat skewed inproperly. And, also felt
that it was inportant that | comunicate with them

in some fashion, since now M. Shelton saw fit to
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include themin this conversation. So, the frenzy
was that all of a sudden, people are now invol ved
with half facts or partial facts, or bits and

pi eces of information, and were signing docunents
that were generic docunents, that really didn't
have any, they weren't really clear on what the
probl emor the prograns were to try and address

t hem

Q And, in this letter, Exhibit No. 38, you
descri be sonme of the things that were done toward
sound attenuation, with the statenment, "W have
done all these things." And, indeed, you had done
t hose things, correct?

A That's correct.

Q Looking in the third paragraph. And, you
were concerned that these neighbors weren't aware
that you had taken these steps?

A | wasn't sure what the nei ghbors were
aware of. | was aware that the Devers were
unawar e of what actions we had taken. And, |
assuned that, | nmade the assunption that if Bil
Devers wasn't aware, other neighbors may not be
aware. And, therefore, it probably didn't hurt to

make sure everybody was brought up to the sane
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| evel of understandi ng and awar eness.

Q Now, show ng you Exhibit No. 45, which is
a letter that is dated Septenber 14th, 1994 from
David Shelton and Robert Julian to you. This one,
showing c.c.'s to Doug WIllians, the Wnnetka
Village counsel, and G eg Zak. D d you receive
this letter?

A Yes, | did.

MR DIVER Mght | have a copy of that,
Bob? | don't seemto find a copy in ny file. Do
you have it?

MR. CARSON:  Yes.

MR. DI VER. Thank you.
BY MR CARSON:

Q |"m | ooking for the reference here. It
states, in Exhibit No. 45, bear with nme one
second. It states, in the second paragraph, "You
have essentially ignored us", concerning their
conpl aints regarding the sound fromyour air
conditioner. |Is that true? Wre you essentially
ignoring their conplaints?

A Quite the contrary. W were trying to
address the conplaints in a thoughtful,

constructive fashion. And, continued to work with
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Davi d Sheltons' chosen consultant, Al Shiner, and
| worked with Brad Mautner and | felt that Shiner
wor ki ng for Shelton would be apprising him of
ei ther progress, steps or information as it arose.
And, occasionally, would talk to the Sheltons.
And, their first comment was, you aren't doing
anything. And, | would try to give them an
update. | didn't see fit, at this point, to even
paper the trail

Q Showi ng you now what has been marked
Exhibit No. 44, a letter dated Septenber 15, 1994
addressed to David Shelton and Robert Julian. And,
this one, Exhibit No. 44, by the way, has a
handwitten P.S. to M. Zak. You did send this
letter, wthout that P.S., to M. Shelton and M.
Jul i an?

A That's correct.

Q And, this was in response to Exhibit No.
457

A That's correct.

MR. DI VER. Madam Hearing O ficer, has
Exhi bit No. 44 been admtted?
THE COURT: |'Ill check.

MR. DIVER Are you seeking to have it
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admtted, Bob? I|'mnot.

MR. CARSON: Yes, | will. | thought it
was in, but I thought --

MR DIVER M records indicate that it's
not .

THE COURT: Exhibit No. 44 has not yet
been i ntroduced.

MR. DIVER Right.
BY MR CARSON.

Q Exhibit No. 44, is that a true and
correct copy of a letter that you sent to M.
Shelton and M. Julian, excluding, for purposes of
this question, the P.S. to M. Zak?

A 44 is a copy of a letter sent to Geg
Zak, but it's a copy of a letter, the content of
whi ch was sent to David Shelton and Bob Juli an.
Does that hel p?

Q Yes. You sent a copy of the letter also
to Geg Zak?

A Yes. \What | have, 44, at least in front
of me, is the copy of the letter sent to Geg Zak.
The letter sent to David Shelton and Bob Julian is
the sane text, except for the postscript,

handw i tten postscript.
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Q And, this letter was sent in response to
the letter which is Exhibit No. 457

A That's correct. The letter dated
Sept enber 14, 1995.

MR. CARSON: Move for the adm ssion of
Exhi bit No. 44.

MR. DIVER. No objection.

THE COURT: Exhibit No. 44 is entered
into evidence.
BY MR CARSON.

Q According to this letter, you make the
statenent, in the closing or on the second page,
that you had been infornmed that you were not in
viol ation of any applicable statute, code, or
regul ation. Is that correct?

A That's correct.

Q You were so inforned at --

A No, | was informed prior to that,
partially through my conversation with Ken King
and Ann Kirshner, that we were not doing anything
wWr ong.

Q Did you have occasion to speak with Susi
Shel ton again on the subject of the sound from

your air conditioner in or about the fall of 19947
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A | believe we talked in front of Hoover
Whods School prior to, there was sone sort of
event, the kids wal k-a-ton or sone sort of kids
event that was taking place.

Q And, was anybody el se present for that
conversation?

A Lots of people around, our kids were
around, but the conversation woul d have been
bet ween Susi Shelton and ne.

Q And, what did she say to you and what did
you say to her in that conversation?

A It started out very friendly, saying that
| hope we can get this resolved. | said well,
we're working on it. And then, she imediately
said well, | don't know that this is going to
work. We really need to get this thing off. |
said, we're taking these steps. W'Il|l be, we're
wor ki ng on an enclosure to nuffle the sound and,

you know, this should resolve it. W' re working

with the appropriate -- we're working with people
who seemto know what they're doing. | told her
that, you know, if it doesn't work, | don't know

where else to take this thing. W'll just have to

let the authorities tell us what appropriate steps
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need to be taken to, what |evels are appropriate.

Q Did you ever nake a statenent to Susi
Shelton, either in that conversation or any other
time, we'll see you in court, or words to that
effect?

A No, the last thing | wanted to do was
turn this into a legal nmatter. | was hoping to
resolve this in a very friendly, am cable,
nei ghborly way. As a matter of fact, as |
mentioned earlier, | didn't take any steps to try
and paper this trail. | was trying to let actions
speak | ouder than witten words, and take the
steps to try to correct the problemthat was
bot heri ng the Sheltons.

Q In the Shelton and Julian letter, Exhibit
No. 45, there's a statenent that, of their
intention to take the matter to the Village of
W nnetka, to take the necessary steps to renedy
the situation. D d they, to your know edge, did
they do so?

A | don't knowif they took it. They,
there was a neeting -- I'mnot sure if they took
it there. There was a neeting.

Q Did you learn that the Village of
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W nnetka was to address this issue?

A In January of 1995, | received a call on,
| believe, either a Friday or a Monday, | can't
remenber which, fromDoug WIIlianms, who was the
W nnetka Vill age Manager, who asked ne if | had
recei ved notice of a neeting that was going to be,
| guess it was a di scussion session or sone sort
of a neeting that was going to be held regarding

air conditioners and sizes and those sorts of

issues. | said | had not received anything. He
asked ne if | was going to be present. | said
well, 1've got other, I've got a conflict at that
time, I"'mnot going to be able to nmake it. But,

that | wsh | had received notice previously so
that | could have made other plans. But, | asked
himif it would be, if I could submt a letter or
sone sort of a statenent which hel ped the Village
council, or whoever was going to be attending that
nmeeting, in understanding ny position, and the
chronol ogy, and what had been done. And, Doug

Wl lians said that he thought that would be very
hel pful. And so, for the bal ance of the day, |
put together, to the best of ny recollection, a

chronol ogy and a letter which presented the facts
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relating to the history of the installation of
this system

MR. CARSON. If | could address a
gquestion to Madam Hearing O ficer. Respondent's
Exhi bit No. 7, according to ny notes, was
i ntroduced at sone point, but |I don't believe it
woul d have been admtted into evidence yet.
show it's admtted into evidence.

MR DI VER  Yes.

MR, CARSON:. That woul d explain, for sone
reason | don't have a copy that has the sticker on
it. I just have this.

MR. DIVER. Do you have an extra copy of
this?

MR, CARSON: Isn't that the sane thing?

MR DIVER | don't believe so. |
believe 7 was M. Shelton's response to this.

THE COURT: Respondent's Exhibit No. 7
has been introduced, but not yet admtted into
evi dence.

MR. DI VER. Respondent's Exhibit No. 7 is
i ntroduced and not adm tt ed.

THE COURT: Correct.

MR. CARSON: Can we go off the record for
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just a nonent?
THE COURT: We'll go off the record to
di scuss exhibits.
(O f the record)
BY MR CARSON:

Q |"mgoing to tender to the w tness now
Respondent's Exhibit No. 7. | have a copy for your
Honor .

THE COURT: Thank you.

MR. CARSON: And, counsel has al ready
been provided the copy.

MR. DIVER That's the 1-10-95 letter?

MR. CARSON: Yes, it bears a date of
January 10, 1995.
BY MR CARSON:

Q M. Cown, this is a transmttal letter
with an attachnment bearing the date of January 10,
1995, addressed to Douglas G WIllians, is it not?

A Yes, it is.

Q And, that bears your signature?

A Yes, it does.

Q And, the attachnent is a collection of
correspondence, including another letter that you

wrote dated January 10, 1995, addressed to the
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Wnnetka Village Council, is that correct?

A That's correct.

Q And, did you transmt this information to
Douglas G WIlIlianms on or about January 10, 19957

A Yes, | did.

Q Who is Douglas G WIIlians?

A He's the Wnnetka Vill age Manager.

Q And, what was the purpose for your
sending this information to M. WIlIlians?

A Thi s package of information was sent in
response to the call | received from Doug WIIians
regardi ng the study session to be held, | think,
on or maybe it may well have been on the night of
January 10th, at the Village of Wnnetka, which
was going to involve sound, noise, air conditioner
si zes, a whole host of issues. And, | just wanted
to have at |east our position, coupled with what |
t hought were sonme of the comruni cations | eadi ng up
to it, put in one, concise package so that the
Village council had a conplete picture of what was
goi ng on.

Q And, in referring to the five page
letter, which is attached to the transmttal to

M. WIllianms, that's a letter that you sent to the
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W nnetka Village Council on or about January 10,
19957

A | sent it to Doug and asked himto
distribute it to the Village Council.

Q | see. And, the recitation of events that
is set forth in this letter, is that an accurate
recitation of the events, as you perceived them
as of July 10, 19957

A Yes, to the best of ny know edge, that's
an accurate recitation.

MR. CARSON. Mbve to admt Respondent's
Exhi bit No. 7 into evidence.

MR. DI VER. No objection.

THE COURT: Respondent's Exhibit No. 7 is
entered into evidence.
BY MR CARSON:

Q Was the matter addressed by the Vill age,
to your know edge?

A When you say addressed, was it discussed?

Q Vell, did you participate in a neeting
with Village officials?

A W're talking two different -- the study
session, which occurred around the January 10th

date, | only participated by neans of the letter.
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At the tine, | don't know whether | tal ked to Doug
before or after it, but | had suggested that | was
more than willing, and encouraged himto pull us
all together; the Sheltons, ne, whonever el se was
an interested party at the Village. | said, let's
sit down and talk about this. I'mnot trying to
sidestep the issue, I'd like to sit down and make
sure everybody is on the sane page. | recommended
to Doug that | would cone and neet with himany
time, any place, anywhere, to discuss the matter.
And, he took nme up on ny offer, and requested a
meeting to be held at Village Hall shortly

t hereafter.

Q Showi ng you Exhi bit No. 35 which,

believe, is already in evidence.

MR. DI VER The date, I'msorry?

MR, CARSON:. This bears a date of January
21, 1995. Does this docunent deal with a neeting
that you attended?

A Yes, it deals with a neeting that, |
believe, was on the 17th of January, at W nnetka
Village Hall.

Q Ckay. And, showi ng you Exhibit No. 54,

which | also wish to confirm has been entered into
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evi dence?
THE COURT: Correct.
MR. CARSON: Thank you.
BY MR CARSON:
Q | s that your response?
MR. DI VER The date of this?
MR. CARSON:. This bears the date of
January 27, 1995.
A |"msorry, the question?
BY MR CARSON:

Q s Exhibit No. 54 your response to M.
Shelton's summary of the neeting, which is
contained as part of Exhibit No. 35?

A Yes. David Shelton had, | guess, put
t oget her a two-page nenorandumas to his
under st andi ng of what had occurred. And I, at
| east responding to those portions relating to the
per Steve Crown sections, wanted to at |east go on
record as not agreeing with themin their
entirety, as nuch as | felt M. Shelton had either
m sunder st ood or had inproperly conveyed in the
text what had been said.

MR. DI VER. Bob, do you have an extra copy

of 547
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MR. CARSON: Yes.
BY MR CARSON:

Q At that nmeeting with the Village on
January 17, 1995, who was present

A Really, it was at the, the neeting was at
the Village Hall and Peter Krunkshank (ph), Katie
Janega, Doug WIIlianms, those were the parties
representing the Village. | was there, Bob
Julian, thoe neighbors to the north of the
Shel tons, and David and Susi Shelton were present.

Q And, at that neeting, did you nake any
prom se of specific actions as stated under future
actions on Exhibit No. 35, per Steven Crown?

A Correct one thing. Al Shiner was tied in
by phone at that neeting because he was unable to
attend on such short notice. Sorry. |In answer to
your question, as to the Nunber 4, future actions,
is that what you're tal king about?

Q Yes.

A No. In fact, after having a fairly
| engt hy discussion with all parties and expl ai ning
what the steps were as it related to what is now
called the quiet flow panel pen, this is actually

consi stent with what David Shelton understood at
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the end of the nmeeting, which | corrected himon
at the neeting also; that we did not say we woul d
t ake what ever steps are necessary to conply with
the standards at the tinme. There was no
understanding, at least in ny mnd, that the
standards were or were not applicable. It was
unclear. Also, it was al so unclear because M.
Shel ton had suggested, well, maybe you, if you get
the readings to be 10% above the standards, that
m ght be acceptable. | nmean, a lot of things were
being thrown around at the tine, and it just
didn't seem prudent or appropriate to accept
anything, in addition to when she asked ne to turn
the unit off until we could cone to a solution
none of which were satisfactory. And, | also told
himso at the neeting. And, | just wanted to nake
sure that it was clear as to what ny position was.
| believe M. Krunkshank, M. Janega and M.
Wl lianms, you know, all heard the sane thing that
| had.

Q Your position, then, was what?

A That we were taking steps to try and
address the sound issue. That we were going to be

putting an enclosure around the unit, that the
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encl osure was desi gned by an acoustical sound
expert that both, found by M. Shelton, that we
had al so enpl oyed. That, we had yet not
constructed the surroundi ng encl osure, nor taken
readi ngs, nor understood what the effects were.
And, that it would be premature to do anything, at
this point, until we had the benefit of that
information. And then, make a judgnent and go from
t here.

Q When you stated that the concept that was
menti oned at that neeting, the 10% above the | PCB
st andards m ght be acceptable. Wo nmade that
st at enent ?

A David Shelton. He threw it out as a
possibility. I'"mnot sure it was actually an
offer on the table, but he said | mght be willing
to even accept 10% above. And, quite honestly,
|"mnot sure if it was a serious offer on his
part. | certainly didn't take it as a proposal.
And, | think it was nore just conversation.

Q At that time, this acoustical enclosure

had not been constructed, | take it?
A It wasn't conpletely in place, it was on
order. It may well have been delivered to the
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don't think it

had been constructed. It may have been delivered
in February, |I'mnot sure what the timng was, in
fact.

Q By the spring of 1995, was the acousti cal

encl osure install ed?

A Yes, it was constructed before the start

up of the next season.

Q Ckay. Show ng you Exhibit No. 36, which,

| believe, is already in evidence. This is a

| etter dated March 16, 1995 from
you.

THE COURT: And, | show
has not been introduced, to date.

MR, CARSON: One nonent,

David Shelton to

Exhi bit No. 36

pl ease.

THE COURT: Let's go off the record to

change court reporters.

(WHEREUPON, the follow ng

proceedi ngs were recorded by Vernita

Povel | .)

oo
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CERTI FI CATI ON

|, VERNETTA MCCREE, A Certified
Short hand Reporter, doing business in the State of
II'linois, certify that | reported in shorthand the
testinmony taken in the above-entitled matter, and
that this constitutes a true and accurate
transcription of ny shorthand notes so taken as

af oresai d.

VERNETTA MCCREE, CSR 083-001830
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