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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

BANK OF PONTIAC,
Petitioner,

VS.

PCB No. 20-51

(LUST Appeal — Petition for Review
and Hearing/Appeal)

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

N e N N N N N N N N

Respondent.

PETITION FOR REVIEW AND HEARING/APPEAL

NOW COMES the Bank of Pontiac and Midwest Environmental Consulting & Remediation
Services, Inc. (“Midwest”) by their attorneys, Robert M. Riffle, Esg. and Anne L. Mergen, Esq., of
Riffle & Associates LLC, and as and for their Petition for Review and Hearing/Appeal of the Illinois
Environmental Protection Agency’s final decision, state as follows:

INTRODUCTION

The Bank of Pontiac (and its Environmental consultant, Midwest) are appealing a variety of
Final Orders, relating to ongoing Remediation efforts at a property located at 12 East Jackson Street,
Morton, IL, in Tazewell County, (the Site) which are interrelated. Specifically, the Bank of Pontiac is
appealing the denial of its Site Investigation Completion Report, two final orders denying Applications
for Payment from the Underground Storage Tank (UST) Fund, and two orders modifying Midwest’s
Stage 2 and Stage 3 Site Investigation Plan Budgets.

This appeal relates to the Illinois Environment Protection Agency’s (“IEPA’s”) significant
modifications to the proposed Stage 2 Budget, which is attached hereto as Exhibit 4.

BACKGROUND

1. The Bank of Pontiac retained Midwest Environmental Consulting & Remediation

Services, Inc. (“Midwest”) to remediate the property located at 12 East Jackson Street, Morton, IL, in
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Tazewell County, IEPA Site ID # 1790505129, LUST Incident-Claim No. 20070406 (the “Property”
or the “Project”).

2. The Bank of Pontiac (through Midwest) submitted the Site Investigation Completion
Report (Report) on August 29, 2019.

3. Also, on August 29, 2019, the Bank of Pontiac (through Midwest) submitted an
amended Stage 2 Site Investigation Plan Budget (Stage 2 Budget).

4. The Bank of Pontiac (through Midwest) also submitted an amended Stage 3 Site
Investigation Plan Budget (Stage 3 Budget) on September 13, 2019.

5. On September 13, 2019, the Bank of Pontiac (through Midwest) also submitted two
applications for payment from the Underground Storage Tank Fund. One of the Applications related
to Stage 2 investigation costs (Stage 2 Application). The other application related to Stage 3
investigation costs (Stage 3 Application).

6. By letter dated December 13, 2019, the Illinois Environment Protection Agency
(“IEPA”) rejected the Report for the reasons set out in Attachment A to the letter. (Exhibit 1,
Attachment A) This denial letter is attached hereto as Exhibit 1. This letter was designated as a final
and appealable order. (See Exhibit 1)

7. By two letters dated December 18, 2019, the IEPA denied both Payment Applications
for reasons set out in Exhibit A of each letter. As to the Application for costs relating to the Stage 2
investigation, the IEPA deducted $15,639.09 of the requested costs. (This letter is attached hereto as
Exhibit 2.) This letter was designated as a final and appealable order.

8. As to the Application for costs relating to the Stage 3 investigation, the IEPA deducted
$22,417.61 of the requested costs. (This letter is attached hereto as Exhibit 3.) This letter was
designated as a final and appealable order. (See Exhibit 3)

9. By letter dated December 23, 2019, the IEPA approved the proposed Stage 2 Budget

with significant modifications. (This letter is attached hereto as Exhibit 4.) This letter was designated
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as a final and appealable order. (See Exhibit 4) The reasons for the IEPA’s modifications are set out in
Attachment A to this letter. (See Exhibit 4, Attachment A)

10. On January 11, 2019 the IEPA approved the proposed Stage 3 Budget, also with
significant modifications. (This letter is attached hereto as Exhibit 5.) This letter was designated as a
final and appealable order. (See Exhibit 5). The reasons for the IEPA’s modifications are set out in
Attachment A to this letter. (See Exhibit 5, Attachment A)

ARGUMENT

The IEPA rejected the Site Investigation Completion Report (Report) Budget Request based
upon the reasons stated on Attachment A to the Denial Letter (Exhibit 1). In denying the Report, the
IEPA acted arbitrarily and without cause. Further, the IEPA’s reasoning is inconsistent with past IEPA
president. The Bank of Pontiac and Midwest also dispute the factual basis for the denial set out by the
IEPA in Exhibit 1, Attachment A.

Also, the Bank of Pontiac and Midwest disagree with the IEPA’s reasoning for its denial of the
Applications for Payment on December 18, 2019. (Exhibits 2 and 3) Specifically, all of the costs listed
on Attachment A to Exhibits 2 and 3 were actually and legitimately expended and performed. These
expenditures, which were rejected by the IEPA, were reasonable and necessary under the
circumstances.

Lastly, the IEPA’s modifications of the Stage 2 Site Investigation Plan Budget and the Stage 3
Site Investigation Plan (Exhibits 4 and 5) are unreasonable and arbitrary. The amounts that the Bank
of Pontiac and Midwest have requested were supported by significant documentation. Further, the
reimbursement amounts requested in these Budgets were reasonable, customary, and necessary for the
proper completion of the project and site closure.

CONCLUSION

For all of the foregoing reasons, the Bank of Pontiac and Midwest respectfully request a hearing

in this matter, which will provide the opportunity to establish that the Illinois Environment Protection
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Agency erred in making significant modifications to the proposed Stage 2 Budget, which is attached
hereto as Exhibit 4. The Bank of Pontiac and Midwest also respectfully request that the Final Decision
in Exhibit 4 be revered or modified, and for such other and further relief as is deemed necessary or
appropriate in the circumstance.

Respectfully submitted,
Bank of Pontiac, Petitioner

By:

Anne Mergen
One of Its Attorneys

Riffle & Associates LLC
ROBERT M. RIFFLE, ESQ.
ANNE L. MERGEN, ESQ.
133A S. Main Street
Morton, IL 61550

(309) 321-8365
amergen@rmrenterprises.net
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on Monday, March 9, 2020 the foregoing document
was electronically filed with the Illinois Pollution Control Board using the electronic filings

system, which will send notification of such filing to the following:

Dorothy M. Gunn, Clerk
Illinois Pollution Control Board
James R. Thompson Center
100 W. Randolph Street

Suite 11-500

Chicago, IL 60601

James G. Richardson

Deputy General Counsel

Illinois Environmental Protection Agency
1021 North Grand Avenue East

PO Box 19276

Springfield, IL 62794-9276

s/ Anne L. Mergen
Anne L. Mergen

Riffle & Associates LLC
133A S. Main Street
Morton, IL 61550

(309) 321-8365
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Exhibit 2



Electronic Filing: Received, Clerk's Office 03/09/2020 **PCB 2020-051**



Electronic Filing: Received, Clerk's Office 03/09/2020 **PCB 2020-051**



Electronic Filing: Received, Clerk's Office 03/09/2020 **PCB 2020-051**



Electronic Filing: Received, Clerk's Office 03/09/2020 **PCB 2020-051**

Exhibit 3
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