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RECEIVED
CLERK’S OFFICE

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD JUN 29 2001
STATE OF ILLINOIS

Pollution Control Board

IN THE MATTER OF: )
) RO1-31

PROVISIONALVARIANCES FROM ) (Rulemaking- Water)
WATER TEMPERATURESTANDARDS: )
PROPOSEDNEW 35 Ill. Adm. Code301.109 )

)

ANSWERS OF THE ILLINOIS EPA

NOW COMESthe ILLiNOIS ENVIRONMENTAL PROTECTION AGENCY (“Illinois

EPA” or “Agency”), by andthroughoneofits attorneys,DeborahJ. Williams, pursuantto the

HearingOfficer OrderdatedJune13, 2001,andherebyrespectfullysubmitsto theIllinois

PollutionControlBoard(“Board”) its Answersto theadditionalquestionsfor theIllinois EPA

filed by theIllinois EnvironmentalRegulatoryGroup(“IERG”) onJune15, 2001. TheIllinois

EPA’sresponsesare asfollows:

1. RegardingSection301.109(a),whatis therationalefor includingthecontentsof

the“application” in theAgencyrecommendation?

ANSWER: TheIllinois EPAdiscussedits rationalein includingthecontentsof the

provisionalvarianceapplicationin its provisionalvariancerecommendationattheJuly 7,

2001 hearing.SeeJune7, 2001 HearingTranscript,pp. 22-23. TheIllinois EPAbelieves

this requirementwill helpexplaintheconclusiontheAgencyreachedregardingan

individual applicationandprovideadvancenotice to potentialthermalprovisional

varianceapplicantsof thetypeof informationtheIllinois EPA will be looking for in

analyzingtheirapplications.

a. Is this “inclusion” in additionto a discussionofthe items in 301.109

(a)(1),(2), and(3)?

ANSWER: Yes.



b. Or~ is it just thatthe informationincludedin the applicationwill be usedto

prepareparagraphs(a)(1 )-(3) in theAgency’srecommendation?

ANSWER: In additionto beingdiscussedindividually, it is anticipatedthatthe

contentsoftheprovisionalvarianceapplicationwill beaprimarysourceusedby the

Illinois EPAto developits responseto theinformationalrequirementsofproposed

301.109(a)(1)—(3).

2. What“other rules” aretheAgencyreferringto whenit refersto watertemperature

standards“set forth in 35 Ill. Adm. Code302.211or 303 oranyotherrule?”

ANSWER: TheIllinois EPA did not contemplateanyparticularadditionalruleswhen

it refersto”302.211, 303 orany otherrule.” This languagewasincludedto provide

flexibility andaddressany otherapplicablethermallimitatiQn whetherfoundin astate,

federal,or site-specificrequirementcurrentlyin effect oradoptedin the future.

3. DoestheAgencybelievethatall ofthe 180.202(b)informationshouldberequired

evenin thoseinstanceswhenanapplicantsubmitsaprovisionalvariance

applicationpursuantto theemergencyprovisionscontainedin Section180.204?

a. If yes,how do you reconcilethatwith the clearlanguageof 180.204

regardingemergencies?Whatis thepurposeofemergencypetitions?

b. Doesn’tthis, in effect,eliminatetheability to haveprovisionalvariances

on an emergencybasisfor thermaldischargers?

ANSWER: In bothemergencyandstandardprovisionalvarianceapplications,there

mightbe informationlistedin 180.202(b)that is notapplicableto aparticularsituation.

TheIllinois EPA doesnot demandthesubmissionofinformationlisted in 180.202(b)that

is notapplicableto agivenfacility.
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Theproceduresprovidedfor EmergencyApplicationsin 35 Ill. Adm. Code

180.204differ in onerespectfrom thetypical provisionalvarianceprocess.Under

Section180.204,whentheemergencycircumstancescontemplatedby thatprovision

exist,theAgencymayobtain informationoverthetelephonefrom provisionalapplicants

andbeginits investigationandrecommendationprocessprior to (or in appropriate

circumstancesin theabsenceof) receivingwritteninformationfrom theapplicant. The

purposeofthe emergencyapplicationprovisionis to allowtheIllinois EPA to proceed

withoutwritteninformationwhereits independentinvestigationrevealssufficient facts,

or to requirethesubmissionof someorall ofthe informationrequiredby 180.202(b)in

writing to follow within 10 workingdays. As apracticalmatter,theAgencygenerally

requestsemergencyapplicantsfollow up theirtelephonenotificationwith awritten

explanationthattypically includesthesameinformationasa 180.202(b)application.

Applicantsusuallyprovidethis informationin muchlessthan 10 businessdays. Though

Part180 providestheAgencyauthorityto proceedwith making arecommendationin

emergencycircumstances,basedupontheresultsof its owninvestigation,in nearlyall

casesit is necessaryfor the facility to providesometypeofwrittendocumentationthat

thefactstheyhavedescribedoverthetelephoneareaccurate.

In addition,sincethe Illinois EPA customarilysubmitsprovisionalvariance

recommendationsto the Boardtwo timespermonth,to coincidewith scheduledBoard

meetings,provisionalvarianceordersaretypically datedto providetheappropriaterelief

thatis justifiedby thecircumstancesandthetime limitations in thestatute. Thismethod

ofsubmittingrecommendationssotheyarrivetwo daysprior to ascheduledBoard

meetingmeansthattheemergencyapplicationprovisionsof 180.204havelittle practical
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effect. Evenif theIllinois EPA wereto makeadeterminationto recommendthegrantof

aprovisionalvariancethe samedayit is notified ofan emergencycircumstance,the

recommendationwill not generallybe filed with theBoarduntil its nextmeeting;

therefore,theIllinois EPAis typically ableto wait for receiptofa 180.202(b)application

from the facility prior to filing its recommendation.Nothing in theadditional

requirementsfor anIllinois EPA recommendationto theBoardundertheproposed

301.109shouldinterferewith emergencyapplicationprocessasit currently is

implemented.

c. Do emergenciesneverexistfor thermaldisehargers?

ANSWER: Of course,thermaldischargersmayencounteran emergencycircumstance

that might requireprovisionalvariancerelief from anabsolutemaximumeffluent

temperaturelimit. However,thetypical thermalprovisionalvariancemightdiffer in

termsofthe amountofleadtime,adischargermighthaveto addressthecircumstance

giving riseto theprovisionalvariance. Thevastmajority ofthermalprovisional

variancesarenot grantedfrom the absolutemaximumtemperaturelimit, but from the

numberofdaysafacility is allowedto dischargebetweenalowermaximumlimit andits

absolutemaximumlimit. Forexample,apermit limitationmightprovidethatthe

permittee’s dischargecanonly exceed90 degreeson 1 percentofthedaysoftheyearon

arolling averageandcanneverexceed93 degrees.Therefore,typically, athermal

dischargerwill haveadvancenoticethat it is in dangerof exceedingthis lower limit

basedon thenumberof daysthetemperatureof its effluenthasbeenoverthis lower

maximumlimit during thepreceding12 months.

4. RegardingSection301.109(a)(1),do thecurrentapplicationscontainenough

informationto allow theAgencyto fulfill its responsibilityunderthis provision?

4



a. If so,pleaseexplainwhat is providedin theapplicationthat wouldallow

theAgencyto fulfill its responsibility.

b. If not, whatadditionalinformationandeffortwill berequiredofthe

Agency,andhow longwill it taketo gatherthenecessaryinformation?

c. Onwhomwill theAgencyrely forthis additionalinformation,the

applicantorotherinformationsources,andwhatwould thoseother

sourcesbe?

ANSWER: Subsection301.109(a)(1) requirestheAgencyto “identify theextentto

whichthearbitraryandunreasonablehardshipresultsfrom weatherandoperational

conditions.” TheEnvironmentalProtectionAct (“Act”) requirestheAgencyto

recommendthegrantof provisionalvariancesto theBoardwhereit finds that compliance

on ashorttermbasisposesanarbitraryorunreasonablehardship. In addition,Section

1 80.202(b)(7)requiressubmittalof informationidentifyingthenatureofthehardship.

Therefore,theremustbe informationin theapplicationwhichallows theIllinois EPAto

determinethenatureofthehardship,andSection301.109(a)(1)only requiresadditional

breakdownby theAgencyaboutthenatureofthehardshipasit relatesto weatherand

operationalconditions.

5. RegardingSection301.109(a)(2),do thecurrentapplicationscontainenough

informationto allow theAgencyto fulfill its responsibilityunderthisprovision?

a. If so,pleaseexplainwhat is providedin theapplicationthatwould allow

theAgencyto fulfill its responsibility.

b. If not,what additionalinformationandeffort will be requiredof the

Agency,andhow long will it taketo gatherthenecessaryinformation?

c. On whomwill theagencyrely for this additionalinformation,the

applicantor otherinformationsources,andwhatwould thoseother

sourcesbe?
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ANSWER: Pursuantto proposed301.109(a)(2),theIllinois EPA’srecommendation

must“explainwhy theconditionsin subsection(a)(1) ofthis Sectionwerenotreasonably

foreseeablebasedon historicalweatherpatternsandpredictable-operationalconditions.”

Currently,whenanapplicantrelieson unusualweatheror operationalconditionsto

demonstratearbitraryandunreasonablehardship,theapplicantsometimessubmitsthe

informationnecessaryto respondto Section301.109(a)(2). TheIllinois EPAanticipates

thatthis proposalwill resultin morecompleteapplicationsin thefutureby providing

noticeto applicantsregardingthetypeofinformationtheAgencywill betrying to derive

from theirprovisionalvarianceapplicationsandwill allow applicantstheopportunityto

submitavailableinformationregardingunusualweatherpatternsandoperational

conditionsto supporttheclaim ofarbitraryandunreasonablehardship.TheIllinois EPA

doesnotknow of anyspecific sourcesofadditional informationonwhich it will rely to

conductits investigationsunderthisprovision,but asit doescurrently,theIllinois EPA

will seekout additionalexpertisefrom otheragenciesandexpertswhenevernecessaryto

makeadetermination.

6. How doestheAgencyplanto makeaforeseeabilitydetermination?

a. If theweatherconditionsduring thesummerof 1999wereto repeat

themselvestomorrow,would thoseconditionsbereasonablyforeseeable?

ANSWER: A foreseeabilitydeterminationis oneelementof thebalancingtestthe

Illinois EPA conductswhendeterminingwhetherthereis anarbitraryandunreasonable

hardshippresent,orwhethertheapplicanthadanopportunityto comeinto complianceor

applyfor aregularvariance. Whereforeseeableconditionswould leadto thermalloading

to awaterbodythatwould be outof compliancewith the Board’swaterquality standards

oranNPDESpermit, adischargeris expectedto provideadequatecooling capacityto

addressthoseconditions.

In recentyearstheelectric utility industryhasdevelopedcomputermodelsthat

areableto performsophisticatedforecastingofthethermalconditionsthatwould result

from variousweatherconditionsandlevelsof powerdemand.It is expectedthat
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facilities will usethis informationto assistin theircompliancewith theBoard’s

regulationsandthattheIllinois EPA canusethis typeofdatato determineweatherthe

conditionsat issuewereforeseeable.

With regardsto theconditionsofthe summerof 1999,theIllinois EPA believes

that thedurationoftheextendedheatwavein that summerwasnot foreseeableatthe

time, but is hopefulthatthis proposalwill encourageadditionalplanningto providefor

electricalgenerationduring similar conditionswithouttheneedfor provisionalvariances.

b. How, in theAgency’sview, doesforeseeabilityrelateto arbitraryor

unreasonablehardship?

ANSWER: If a conditionthat’resultsin the needfor aprovisionalvariancewas

foreseeable,theapplicantis expectedto takestepsto avoidthe needfor suchrelief. If the

applicantdoesnot addressconditionsofpotentialnon-compliancethat arereasonably

foreseeable,thehardshiptheapplicantexperiencesis consideredself-imposed.

Generally,self-imposedhardshiphasbeenfoundby theBoardandtheAgencyasan

insufficientbasisfor regulatoryrelief. However,in certainextremecases,theBoardhas

founda sufficientdangerto public healthand safetyto existto justify regulatoryrelief

evenwherethehardshipis self-imposed(or foreseeable).See,City Wyoming v. Illinois

EPA,PCB84-032(8/2/84)(dangerto public healthfrom sewerback-upsoutweighs

City’s self-imposedeconomichardship)andDepartmentoftheArmy (SavannahArmy

Depot)v. Illinois EPA,PCB 85-143(September20, 1985)(Boardgrantedprovisional

varianceonly to protectpublic from thedangerfrom explosivewastes,not basedon the

Army’s self-imposedhardshipcreatedby thefailure to performanadequateinventory).

c. Would theproposedruleshavetheeffectofprovidingabasisfor denying

aprovisionalvariancerequestbasedon theAgency’sdeterminationthat

theweatherconditionswere“reasonablyforeseeable?”

ANSWER: To the extenttheweatherconditionsat issuewereforeseeableandwere

ignored,anapplicantgreatlyincreasesthechancesits provisionalvariancerequestwill be
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denied.Theproposedrulesprovidetheflexibility to grantprovisionalvariancesin

appropriatesituationsincluding somesituationswheretherelevantweatherconditions

arereasonablyforeseeable,but otherfactorsjustify thegrantingof aprovisionalvariance.

To theextentforeseeableweatherconditionsformedthesolebasisfor theclaimed

hardship,thishasbeenandwill continueto be abasisfor denyingtherequest.

7. RegardingSections301.109(a)(3),why hastheAgencyincludedaprovision

seekinginformationregardingfive yearhistoricaldata?

ANSWER: Thisprovisiondoesnot askthe applicantto provide 5 yearsofdata,it only

askstheAgencyto identify this informationin its recommendation.This is intendedto

requireadditionalinvestigationby theIllinois EPA to provideanopportunityto discover

patternsandrepeatprovisionalvariancerequestersin orderto identify whether

insufficientcooling capacitymight be anissueat aparticularfacility.

a. Is this datato be a determinantin thegrantingor denialofa provisional

variance?

ANSWER: No. If anapplicantotherwisequalifiesfor aprovisionalvariance,the

requestshouldnotbe deniedbasedsolelyonthefact thesamefacility wasgranteda

provisionalvariancefouror five yearsearlier.

b. If so,whatis thestatutorybasisfor this typeofrestriction?

ANSWER: Thisprovisionestablishesaninformationalrequirementon theIllinois

• EPA to presenttheBoardwith thehistoryofthefacility at issue.

8. RegardingSection301.109(b)(2),is it theintentofthis proposalto requirethat

theAgencyrecommendthe impositionofall of thelisted conditionson every

provisionalvarianceunlesstheAgencyjustifiesotherwise?If so,

a. Pleasediscusswhy eachconditionshouldbe appliedin all cases.
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b. Pleaseexplainwhy thelanguagerequirestheAgencyto explainwhat

actionsit did not take rather than the actions it did take.

c. CantheAgencyidentify any othercasein which it is requiredto defendan

actionthatit did not take(in thecontextof anapproval;not apermit

denial)?

ANSWER: Yes. TheIllinois EPAintendsthattheconditionspresentedarethe

minimumappropriateconditionsin mosttypesof thermalprovisionalvariances. In those

caseswhereone ormoreoftheseconditionsis notappropriate,it is usefulforthe Illinois

EPA to explainwhy theconditionis not appropriatein thatparticularcase. In addition,

theIllinois EPA is requiredby thisproposalto explainits rationalefor imposing

additional conditionsbeyondthoseprovidedin Section301.109(b)(2). Otherinstancesin

whichthe Agencydefendsits actionor inactionarenotrelevantto thisproceeding.

d. Why is it notappropriateto reversethelanguageto explainwhy a

conditionwasaddedratherthanwhy it wasnotadded?

ANSWER: It is not clearwhatproposedalternativelanguagethis question

contemplates,but theIllinois EPAwelcomesthesubmissionby thepublic ofalternative

languageto theAgency’sproposalthat addressesthis orany otherissue.

e. Whatlevel ofjustificationmusttheAgencyprovidewhenrecommending

that aspecificconditionnotbe imposed?

f. MusttheBoardacceptthatlevel ofjustification?

ANSWER: Thisprovisiondoesnot requiretheIllinois EPAto presentajustification,

butratherto providetheBoardandtheapplicantwith anexplanationoftheconditions

imposedorwhy thepresumptiveconditionswerenot imposed.

9. RegardingSection301.109(b)(2)(A),is thisaconditionthat is currentlyimposed

in thermalprovisionalvariances?
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ANSWER: Yes. See,e.g. CommonwealthEdisonCompany(DresdenPowerStation

)

v. Illinois EPA,PCB00-48(September23, 1999),PCB00-18(August5, 1999),PCB99-

39 (September3, 1998),PCB99-7 (July 23, 1998)andPCB98-20(July 24. 1997);

CommonwealthEdisonCompany(LaSalleGenerationStation)v. Illinois EPA,PCB00-

19 (August5, 1999);KincaidGenerationv. Illinois EPA,PCB00-20(August5, 1995);

CommonwealthEdisonCompany(Fisk, Crawford,Will CountyandJoliet Generating

Stations)v. Illinois EPA,PCB96-51 (September13, 1995),PCB96-26(August3, 199.5)

andPCB95-183(June25, 1995).

10. Pleaseexplaintheneedfor, andfeasibility of, requiringcontinuousmonitoringof

thereceivingwater.

a. Is this currentlybeingdoneby all potentiallyaffectedfacilities?

b. If not, whattypeof facilitiescurrentlydo so?

c. Whatwouldbethe costandfeasibility ofaddingsuchmonitoringfor a

provisionalvarianceif it is not currentlyundertakenby thefacility?

ANSWER: Continuousmonitoringis intendedto monitorthe impactof theprovisional

varianceon thereceivingwaterandevaluatecompliancewith waterquality standards.It

is not currentlybeingdoneby all potentialaffectedfacilities, thoughlargepowerutilities

locatedon receivingwaterswith significantor critical thermalloadsarerequiredto do

this aspartoftheirNationalPollutantDischargeEliminationSystem(“NPDES”) permit.

Thetechnologyto conductsuchmonitoringis readily available;however,thecostand

feasibility mayvaryona case-by-caseor sitespecificbasis.

11. Whatis theneedfor inspectionofthe intakearea?

ANSWER: The intakeareais inspectedto monitoranyimpacttheemergencyoperation

mayhaveon fish impingementorentrainment.

12. WhatdoestheAgencyintendby requiringinspectionsthreetimesdaily?
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a. Will this require nighttime inspections?

b. Whatlevel ofeffort would be requiredat suchinspectionsto determine

mortality?

ANSWER: Visual inspections(e.g., driveby orwalk by) arebeingrequiredto observe

unusualconditionsincludingmortality to fish orotheraquaticlife. TheIllinois EPAhas

determinedthroughexperiencethat thricedaily inspectionsassurethat agoodportionof

theday doesnotpasswithoutthediscoveryofaproblemthatmayexist,withoutbeing

overly burdensomeon thefacility performingtheinspections.Theproposaldoesnot

requirethatinspectionsbeperformedatnight.

13. RegardingSection301.109(b)(2)(B),is this a conditionthatis currentlyimposed

in thermalprovisionalvariances?

ANSWER: Yes,with theexceptionoftherequirementto submitdocumentationto the

DepartmentofNaturalResources(“DNR”). Seee.g.,CommonwealthEdisonCompany

(DresdenPowerStation)v. Illinois EPA,PCB00-48(September23, 1999),PCB00-18

(August5, 1999),PCB99-39(September3, 1998),PCB99-7(July 23, 1998)andPCB

98-20(July 24, 1997);CommonwealthEdisonCompany(LaSalleGenerationStation)v

.

Illinois EPA,PCB00-19(August5, 1999);andKincaidGenerationv. Illinois EPA,PCB

00-20(August5, 1995).

14. PleaseexplainwhattheAgencymeansby “documentenvironmentalconditions.”

a. Whatlevel andtypesofactivitiesare expected?

ANSWER: Thisconditionprovidesfor record-keepingandreportingofthe

monitoringactivitiesundertakento evaluatethesecondaryimpactson theaquatic

ecosystemorotherdesignatedusesofthe waterbody. At aminimum,this will include
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documentationregardingthecontinuoustemperaturemonitoringandvisualinspections

requiredby Section301.109(b)(2)(A).

15. Whatactionswill theAgencytaketo assessthe adequacyof the information

submitted?

a. Whatoccursif theAgency(orthe Board)is not satisfiedwith the

submittal?

b. CaneithertheAgencyor theBoardrequestadditionalinformation?

What,if any, appealrightsareanticipated?

ANSWER: The Illinois EPAwill enterinto consultationwith theprovisionalvariance

recipientto remedyanyperceivedinconsistenciesin the informationsubmittedconsistent

with its obligationsandauthorityundertheAct. If thesubmittalpursuantto this

conditionis confusingor inadequate,theIllinois EPA canrequestadditionalinformation

from theprovisionalvariancerecipient. Thereis no needfor appealrightsto this

condition. If theIllinois EPA determinesthat aprovisionalvariancerecipienthas

violatedthetermsofaprovisionalvariance,thepropercourseofactionfor theAgencyto

pursuewould be to evaluatethemeritsofanenforcementactionagainstthefacility.

16. Regardingsection301.109(b)(2)(C),is this aconditionthat is currentlyimposed

in thermalprovisionalvariances?

ANSWER: Yes,with theexceptionofrequiringthesubmittalof documentationto

DNR, this conditionhasbeenimposedonoccasion.See,e.g., CommonwealthEdison

Company(DresdenPowerStation)v. Illinois EPA,PCB00-48(September23, 1999)and

PCB00-18(August5, 1999).

17. PleaseexplainwhattheAgencymeansby “immediatelyimplement.”

ANSWER: TheIllinois EPA intendedthisphraseto meanto undertakeassoonas

practicable.
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18. PleaseexplainwhattheAgencymeansby “biological activities.”

a. Wouldtheyvary amongdifferenthabitatsanddifferent situations?

b. Whattypesofplanswould anapplicanthaveto submitto demonstratethat

it waspreparedto “implementbiological activities?”

c. Whattypeofreviewwould theAgencyneedto determinewhetherthe

plansareadequate?

d. Canthis be donewithin thecontextofthetime framefor aprovisional

variance?Of anemergencyprovisionalvariance?

ANSWER: Biological activities refers to physical or other biologically related

monitoringandmanagementactivities. It is likely theseactivitieswouldvary among

habitatsandwaterbodies. Thereviewofthedocumentationsubmittedpursuantto the

conditioncontainedin Section301.109(b)(2)(C)would be handledin the samemanneras

thedocumentationrequiredpursuantto theconditionin Section301.109(b)(2)(B).See

responseto Question# 15 above. Although it mightbe desirableto documentcertain

biologicalconditionsprior to theonsetoftheprovisionalvarianceperiod,this condition

is intendedto requirebiological monitoringormanagementactivitiesto beginon the

effectivedateof theprovisionalvarianceor theonsetoftheprovisionalvariance

activities. Themonitoringormanagementactivitiesmustcontinueduringthetermof the

provisionalvariancewith submittalof documentationofsuchactivitiesto occurwithin 30

daysaftertheexpirationoftheprovisionalvariance,notbeforeorduringtheprovisional

variance.

19. Thisprovisionrequiresthe applicantto “characterizehowaquaticlife respond[s]

to thethermalconditions.”Whatwill thecharacterizationbe comparedto?

a. How will this responseto thermalconditionsbe measured?

b. Howwould this requirementdiffer from therequirementscontainedin

Section301.109(b)(2)(A)?

c. Pleasecommentonthefeasibility ofundertakingsuchaneffortwithin the

time frameof aprovisionalvariance.
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ANSWER: Theresponseofaquaticlife to provisionalvarianceconditionsshouldbe

comparedto normalconditions. Theconditionin Section301.109(b)(2)(D)is primarily a

notificationprovision. Theactivitiesconductedundertheprecedingconditionswill be

sufficientin mostcasesto identify unusualresponsesofaquaticlife to theprovisional

variance. However,this conditionrequirestheprovisionalvariancerecipientto

immediatelynotify theIllinois EPA andDNR whenthevisual inspection,temperature

monitoringandbiologicalmonitoringidentify aproblemandto keeptheagencies

informedregardingthereturnto normalconditions. This effort is not intendedto occur

beforeanapplicationis submitted,but duringtheperiodforwhich reliefhasbeengranted

andfor any additionalperiodoftimethatmaybenecessaryto recoverfrom any

unforeseenenvironmentalimpacts.

20. RegardingSection301.109(b)(2)(D),is this aconditionthatis currentlyimposed

in thermalprovisionalvariances?

ANSWER: Yes. See,e.g., CommonwealthEdisonCompany(DresdenPowerStation

)

v. Illinois EPA,PCB00-48(September23, 1999),PCB00-18(August5, 1999),PCB99-

39 (September3, 1998)andPCB 98-20(July 24. 1997).

21. Pleaseexplainandgive examplesof whattheAgencymeansby “unusual

conditions.”

ANSWER: Unusualconditionsareconditionsnotordinarily observedor explainable

by factorsunrelatedto thethermaldischargeorprovisionalvariancerelief granted.
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22. Will theapplicantberequiredto remedyproblemsevenif theprovisional

variancedoesnot causetheproblem?

a. Is thereanypresumptionin theproposedrulesthat any“unusual

conditions”observedhavebeencausedbytheprovisionalvariance

dischargeunlessprovenotherwise?

b. Will thedischargerhavetheburdenof provinga lackof causationin order

to berelievedofanobligationto remedytheproblemobservedin the

receivingwater?

c. Pleaseexpandonwhattype ofremedytheAgencyenvisionsfor specific

possibleproblems.

ANSWER: Thisprovisionis not intendedto requireafacility to remedyaproblem

thatwasnot causedby theprovisionalvarianceorcreateapresumptionthatany unusual

conditionsarebeingcausedby the reliefgranted.It is expected,however,that if the

petitionernoticesthatthermalconditionsduringtheprovisionalvarianceperiodare

causingharmto aquaticlife, it will attemptto improvethetemperatureof its effluentto

preventfurtherenvironmentalharm.

23. This provisionrequiresapplicantsto notify theAgencyandDNR whennormal

conditionsreturn. Whatis thebasisofcomparisonfor determiningnormal

conditions?

ANSWER: Thebasisofcomparisonis thoseconditionsin existenceprior to thegrant

of theprovisionalvariancerelief.

24. RegardingSection301.109(b)(2)(E),is this aconditionthat is currentlyimposed

in thermalprovisionalvariances?

ANSWER: The specific languageutilized in this sectionhasnot appearedin prior

provisionalvariances.Severalthermalprovisionalvarianceshaveincludedacondition

that thepetitioner“shall mitigatepossibleadverseaffects” oftheprovisional variance.
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See,e.g.,CommonwealthEdisonQuadCities PowerStationv. Illinois EPA,PCB89-115

(July 13, 1989)andPCB88-129(August 18, 1988)andCommonwealthEdisonDresden

PowerStationv. Illinois EPA,PCB88-128(August18, 1988).

25. Pleaseexplainfrom wheretheauthorityto requireremediationis derived.

a. Who will judgetheadequacyof theremediationplan?

b. By whatcriteriawill thisadequacybejudged?

c. Whataretheappealprovisionsfrom this condition?

ANSWER: Thisprovisiondoesnot specificallyaddressadischarger’sburdento

remediateenvironmentalharmcausedby its discharge.Rather,theprovisionrequires

provisionalvariancerecipientsto developandimplementaresponseandrecoveryplanto

addressanyunforeseenenvironmentalharmdueto thermalconditionsresultingfrom the

provisionalvariancerelief granted.As with thedocumentationprovisiondiscussed

above,theIllinois EPAwill consultwith thefacility if it feelstheplanis inadequate;

however,theIllinois EPAdid notcontemplateaformalapprovalor disapprovalprocess

fortheplanrequiredby this provision. No appealprovisionsareappropriatefromthis

provision,becauseif theIllinois EPA determinesthatthe facility hascausedwater

pollutionorviolatedthe conditionsof aprovisionalvariancethathasbeengranted,the

next stepis to evaluatetheappropriatenessof anenforcementproceedingagainstthe

facility.

26. Within section301.109(b)(2),paragraphs(B), (C) and(D), theproposalwould

requireanapplicantto providevariousinformationto theIllinois Departmentof

NaturalResources(DNR). WhatstatutoryauthoritydoestheBoardorAgency

haveto requirecertainreportsto be submittedto theDNR?

ANSWER: The Illinois EPAhasnot intendedto include any languagethatwould

conflictwith DNR’s statutoryauthority.

a. To whom atthe DNRwould thesebe submitted?
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ANSWER: TheIllinois EPA hasnot identifiedaspecificcontactat DNR to receive

this information,but the informationcanbesubmittedto theDirectorofDNR orhis or

herdesignee.

b. Whatactionswould theDNR takewith respectto thesereports?

ANSWER: TheIllinois EPA is notableto identify howthesenotifications will be

handledor reviewedby DNR.

c. DoestheAgencybelievethatits own reviewof anddeterminations

regardingprovisionalvarianceshavebeeninadequateto protectaquatic

life?

ANSWER: No.

d. Why cantheDNR not fill thesamerole withoutsuchinclusionin the

regulation?

ANSWER: The Illinois EPA canandwill consultwith DNR in appropriatecaseswith

orwithoutthisrequirement.

e. Doestheinclusionof DNR in this proposalindicatesomeregulatoryor

decision-makingauthorityin this processbeyondthatwhichthe

Departmentcurrentlypossess?

ANSWER: No.

In additionto theprecedingtwenty-six(26)multi-part questions,IERGhasrequestedthat

theIllinois EPA supplementits answersto two questionspresentedatthefirst hearing.Pursuant

to IERG’srequest,theIllinois EPA submitsthefollowing supplementalresponses:

17



1. DoyoubelievetheBoardhastheauthorityto denyaprovisionalvarianceif the

Agencyrecommendsthat it be answered[sic]?

ANSWER: UnderSection35(b)of theEnvironmentalProtectionAct, theIllinois EPA

is assignedtheresponsibilityto determinewhethercomplianceon ashort-termbasiswith

arequirementwould causeanarbitraryorunreasonablehardshipandnotify theBoard

whenit determinessuchahardshipexists. TheBoardoftendefinesits responsibility

undertheAct asto “adoptaformal order, assureformal maintenanceoftherecord,

assuretheenforceabilityof thevariance,andprovidenotificationoftheactionby press

release.”Presumably,theBoardhassomelimited jurisdictionalauthorityto denya

provisionalvarianceif theAgencywere to recommend,for example,thataprovisional

variancebegrantedfor greaterthan45 daysat onetime ormorethan90 daysin a

calendaryear. See,Mobil Oil v. Illinois EPA,PCB86-221(December23, 1986)and

UnionCarbideCorp. v. Illinois EPA,PCB86-214 (December18, 1986)(heretheBoard

refusedto grantaprovisionalvariancefrom thehazardouswaste90-daystorage

limitation whereaprevious30 day variancehadbeengranted. In thesecasestheBoard

wasinterpreting35 Ill. Adm. Code 722.134(b)oftheBoard’srules,ratherthan Section

35(b)or 36(c)oftheAct.)

2. If theAgencywereto makearecommendationto theBoardwith conditions,can

theBoardgrantthatprovisionalvariancewithoutthoseconditionsorwith

differentconditions,or is theBoardboundby thoseconditions?

ANSWER: The Agencyhasnot had an opportunityto considerthis issuein practice,

sincetheBoardtypically adoptstheconditionsrecommendedby theAgency. Inrare
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instancesin thepast,theBoardhasbothaddedlanguageto provisionalvariancesand

foundthattheyhadno authorityto addconditions. Compare,DepartmentoftheArmy v

.

Illinois EPA,PCB83-109(August 10, 1983)(BoardfoundconditionsAgencysetforth

wholly inadequateto protecttheenvironment,but found it did nothaveauthorityto

imposeadditionalconditions)with City ofWenoav. Illinois EPA,PCB90-48(April 12,

1 990)(Boardaltereda conditionimposedby theAgencywhichtheBoardfound

inconsistentwith the Act). It appearsfrom theseopinions,thattheBoardacknowledges

theIllinois EPA’s determinationregardingthepresenceofanarbitraryor unreasonable

hardshipanditsjudgmentregardingthemostappropriateconditionsto assureprotection

oftheenvironmentasrequiredby theAct. However,theBoardhasnot included

conditionswhenit foundtheIllinois EPA’s conditionwouldbebeyondtheIllinois EPA’s

authority undertheAct.

WHEREFORE,theIllinois EPArespectfullysubmitsto theBoardtheseresponsesto the

questionssubmittedby IERGonJune13,2001.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY
Ba

DeboiahJ.’\~411iams
AssistantCounsel
Division ofLegalCounsel

DATED: June28, 2001

Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
PostOffice Box 19276
Springfield,Illinois 62794-9276
(217)782-5544
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STATE OF ILLINOIS)

COUNTY OF SANGAMON
) SS
)
)

PROOF OF SERVICE

I, theundersigned,on oathstatethat I haveservedtheattachedAnswers ofthe Illinois EPA and

Noticeupon thepersonto whom it is directed, byplacing a copy in anenvelopeaddressedto:

SeeattachedServiceList.

andmailing it from Springfield, flhlnois on June28, 2001,with sufficientpostageaffixedasindicated

above.

SUBSCRIBEDAND SWORN TO BEFORE ME

this
28th day of June2001.

OFFICiAL SEAL
CYNTHIA L. WOLFE

~ NOTARY PU5UC, STATE OF ILLINOIS
:~ MY COMMISSION EXPIRES 3-30-2003:4.

THIS FlUNG IS SUBMITTED ON RECYCLED PAPER



ServiceList
June 28, 2091

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite 11-500
Chicago,Illinois 60601
(OVERNIGHT MAIL)

AndrewBoron
HearingOfficer
Illinois PollutionControl Board
100 WestRandolphStreet,Suite11-500
Chicago,Illinois 60601
(OVERNIGHT MAIL)

MarkBiel
ExecutiveDirector
ChemicalIndustryCouncilofIllinois
920 SouthSpringStreet
Springfield,Illinois 62704
(FIRST CLASS MAIL)

DebbieBruce
Illinois DepartmentofNaturalResources
600NorthGrandAvenueWest
Springfield,Illinois 62701
(FIRST CLASS MAIL)

JoelCross
Illinois DepartmentofNaturalResources
600NorthGrandAvenueWest
Springfield,Illinois 62701
(FIRST CLASS MAlL)

SusanFranzetti
SonnenescheinNathandRosenthal
8000 SearsTower
Chicago,Illinois 60606
(FIRST CLASS MAIL)

Lisa Frede
DirectorofRegulatoryAffairs
ChemicalIndustryCouncilofIllinois
9801WestHigginsRoad,Suite515
Rosemont,Illinois 60018
(FIRST CLASS MAR)

Mike Hooe
Illinois ChapteroftheAmericanFisheriesSociety
416BriarwoodDrive
Salem,Illinois 62881
(FIRST CLASS MAIL)

RobertLawley
ChiefLegalCounsel
Illinois DepartmentofNaturalResources
524 SouthSecondStreet
Springfield, Illinois 62701-1787
(FIRST CLASS MAR)

Alex Messina
Illinois EnvironmentalRegulatoryGroup
215 EastAdamsStreet
Springfield, Illinois 62701
(FIRST CLASS MAR)

William Murray
RegulatoryAffairs Manager
Office ofPublic Utilities
800 EastMonroeStreet
Springfield, Illinois 62757
(FIRST CLASS MAR)

DavidRieser
RossandHardies
150NorthMichiganAvenue
Chicago,Illinois 60601
(FIRST CLASS MAR)

Jim Smithson
Dynergy
785 WestHickory PointRoad
Forsyth,Illinois 62535
(FIRST CLASS MAIL)

JuliaWozniak
MidwestGeneration
OneFinancialPlace,440 SouthLaSalle,Suite3500
Chicago,Illinois 60605
(FIRST CLASS MAR)

StanYonkauski
Illinois Departmentof NaturalResources
524 SouthSecondStreet
Springfield, Illinois 62701-1787
(FIRST CLASS MAR)
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