
R
E

C
E

IV
E

D
CLERK

’S
O

FFIC
E

MAR
28

2012
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
D

M
’trch28

2012
ST

A
T

E
O

F
ILLIN

O
IS

Pollution
C

ontrolB
oatd

C
H

IC
A

G
O

C
O

K
E

C
O

M
P

A
N

Y
,

))
P

etitioner,
))

1
•

))
PC

B
10-75

IL
L

IN
O

IS
E

N
V

IR
O

N
M

E
N

T
A

L
)

(P
erm

it
A

ppeal
-

A
ir)

P
R

O
T

E
C

T
IO

N
A

G
E

N
C

Y
,

))
R

espondent,
)))

N
A

T
U

R
A

L
R

E
S

O
U

R
C

E
D

E
F

E
N

S
E

)
C

O
U

N
C

IL
,

and
S

IE
R

R
A

C
L

U
B

,
))

Intervenors.
)

H
E

A
R

IN
G

O
F

F
IC

E
R

O
R

D
E

R

O
n

D
ecem

ber
14,

2011,
petitioner

C
hicago

C
oke

C
o.

(C
hicago

C
oke)

filed
a

m
otion

to
com

pel
(M

ot.)
respondent

Illinois
E

nvironm
ental

P
rotection

A
gency

(A
gency)

com
plete

discovery
responses

to
C

hicago
C

oke’s
interrogatories,

docum
ent

requests
and

requests
to

adm
it.

O
n

January
12,

2012,
the

A
gency

filed
its

response
(R

esp.).
O

n
F

ebruary
2,

2012,
C

hicago
C

oke
stated

that
it

does
not

intend
to

file
a

reply.
N

atural
R

esource
D

efense
C

ouncil
and

S
ierra

C
lub

(collectively,
N

R
D

C
/S

ierra
C

lub)
have

not
participated

in
this

discovery
issue.

F
or

the
reasons

discussed
below

,
C

hicago
C

oke’s
m

otion
is

granted
in

part
and

denied
in

part.

P
rocedural

H
istory

O
n

S
eptem

ber
2,

2010,
the

B
oard

accepted
C

hicago
C

oke’s
petition

for
hearing.

T
he

A
gency

had
argued

“that
no

provision
of

the
A

ct
or

B
oard

regulations
require

the
A

gency
to

m
ake

a
binding

determ
ination

on
E

R
C

s,
and

thus,
the

A
gency’s

decision
on

F
ebruary

22,
2010

letter
is

not
a

review
able

decision”.
C

hicago
C

oke,
PC

B
10-75,

slip
op.

8.
(Sept.

2,
2010).

T
he

B
oard

held
that

it
is

authorized
by

S
ection

5(d)
of

the
A

ct
(415

IL
C

S
5/5(d)

(2008)
to

hear
this

appeal
and

that
the

A
gency’s

F
ebruary

22,
2010

letter
w

as
a

final
decision.

Id.’

1
A

com
plaint

that
w

as
filed

in
C

ircuit
C

ourt
by

C
hicago

C
oke

citing
the

A
gency’s

actions
regarding

the
E

R
C

s.
O

n
January

7,
2011,

the
C

ircuit
C

ourt
granted

the
A

gency’s
m

otion
to

dism
iss

for
failure

to
exhaust

adm
inistrative

rem
edies.

M
ot.

E
xh.

7.
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T
he

follow
ing

pertinent
procedural

history
and

apparently
undisputed

facts
are

taken
from

the
A

pril
21,

2011
B

oard
O

rder,
addressing,

am
ong

other
things,

N
R

D
C

/S
ierra

m
otion

to
intervene:C

hicago
C

oke
operates

a
coke

facility
located

at
11400

South
B

urley
A

venue,
C

hicago,
C

ook
C

ounty,
w

hich
is

classified
as

a
non-attainm

ent
area,

pursuant
to

the
C

lean
A

ir
A

ct
(42

U
.S

.C
.

sec.
7401

et
seq.).

Pet.
at

1.
C

hicago
C

oke
sought

to
sell

E
R

C
’s

to
another

buyer
in

the
sam

e
non-attainm

ent
area.

Id.
In

three
letters

w
ritten

to
the

A
gency,

C
hicago

C
oke

requested
that

the
A

gency
recognize

C
hicago

C
oke’s

claim
ed

E
R

C
’s

as
em

issions
offsets

pursuant
to

35
III.

A
dm

.
C

ode
203303.

Pet.
A

t
1-2.

O
n

July
11,

2007,
C

hicago
C

oke
and

the
A

gency
m

et
to

discuss
the

potential
sale

of
E

R
C

s
as

offsets
to

be
used

by
a

purchaser
of

the
real

property
of

C
hicago

C
oke,

and
the

A
gency

expressed
concerns

about
the

transaction.
Pet.

E
xh.

A
at

1.
O

n
A

ugust
3,

2007,
C

hicago
C

oke
contacted

the
A

gency
via

letter
to

alleviate
the

A
gency’s

concern,
specifically

to
state

that
C

hicago
C

oke
did

not
shut

dow
n

prior
to

A
pril

28,
2005

and
therefore

C
hicago

C
oke

has
the

ability
to

create
E

R
C

s
based

on
the

potential
future

shutdow
n

of
the

facility.
Pet.

E
xh.

A
at

9.
O

n
January

17,
2008,

B
ureau

C
hief

L
aurel

K
roack

orally
stated

that
the

A
gency

w
ould

not
recognize

the
E

R
C

s
because

C
hicago

C
oke

had
shut

dow
n

m
ore

than
five

years
ago,

but
she

agreed
to

reconsider
the

determ
ination

if
presented

w
ith

proof
that

the
A

gency
has

recognized
E

R
C

s
from

shutdow
ns

in
perm

its
issued

m
ore

than
five

years
beyond

the
shutdow

n.
Pet.

E
xh.

B
at

2.

O
n

July
18,

2008,
C

hicago
C

oke
w

rote
another

letter
to

the
A

gency
to

present
a

list
of

instances
in

w
hich

E
R

C
s

w
ere

recognized
in

a
facility

that
had

shut
dow

n
m

ore
than

five
years

prior.
Pet.

E
xh.

B
;

E
xh,

E
.

T
he

A
gency

did
not

respond
and

on
January

15,
2010,

C
hicago

C
oke

w
rote

a
third

letter
in

w
hich

C
hicago

C
oke

requested
that

the
A

gency
issue

a
final

decision
regarding

the
m

atter.
Pet.

E
xh.

C
.

O
n

F
ebruary

22,
2012,

the
A

gency
w

rote
a

letter
confirm

ing
that

the
A

gency
does

not
find

the
E

R
C

s
to

be
available

as
offsets

and
that

the
A

gency
believes

that
C

hicago
C

oke
is

perm
anently

shut
dow

n.
Pet.

E
xh.

D
.

T
he

A
gency

also
asserts

that
this

is
the

final
position

on
the

issue.
C

hicago
C

oke,
PC

B
10-75,

slip
op.

3.
(A

pril
21,

2011).

In
granting

N
R

D
C

/S
ierra

C
lub’s

m
otion

for
intervention,

the
B

oard
also

addressed
C

hicago
C

oke’s
argum

ent
that

if
N

R
D

C
/S

ierra
C

lub
is

allow
ed

to
intervene,

N
R

D
C

/S
ierra

C
lub

be
baiT

ed
from

introducing
evidence

that
is

not
part

of
the

record.
Id.

at
11.

F
inding

C
hicago

C
oke’s

proposed
evidentiary

lim
it

as
unnecessary,

the
B

oard
held

that
its

“review
is

based
only

on
the

m
aterials

in
the

record
before

the
A

gency
at

the
tim

e
of

the
perm

it
determ

ination,
[and]

this
w

ell-settled
principle

lim
its

the
scope

of
evidence

that
any

party
m

ay
introduce,

including
C

hicago
C

oke
and

the
A

gency.
Id.

(citations
om

itted).



3

P
etitioner

C
hica2o

C
oke’s

M
otion

T
o

C
om

pel

C
hicago

C
oke’s

m
otion

encom
passes

eleven
interrogatories,

eight
corresponding

docum
ent

requests
and

all
tw

enty4ive
of

its
requests

to
adm

it.
T

he
eleven

interrogatones
at

issue
are

set
forth

below
:

Interrogatories

In
terro

g
ato

ry
N

o.
4:

F
or

each
person

identified
in

response
to

Interrogatory
N

o.
2,

[L
aurel

K
roack,

R
ob

K
aleel

and
C

hris
R

om
aine]

state
w

hether
that

person
has

analyzed,
discussed,

provided
inform

ation,
or

in
any

w
ay

been
involved

in
any

other
IE

P
A

action,
in

addition
to

the
IE

P
A

decision
regarding

C
hicago

C
oke,

involving
the

use,
application,

transfer,
sale,

or
denial

of
use,

transfer,
or

sale
of

E
R

C
s.

Identify
each

such
m

atter
the

person
w

as
involved

in,
including

the
nam

e
and

address
of

the
entity

claim
ing

the
E

R
C

s,
the

nam
e

and
address

of
the

entity
(if

any)
to

w
hich

the
E

R
C

s
w

ere
transferred,

the
facility

identification
num

ber,
any

application
num

ber,
and

the
date

of
JE

PA
’s

action
involving

the
E

R
C

s.

In
terro

g
ato

ry
N

o.
6:

Identify
w

ith
specificity

all
facts

supporting
your

position,
as

stated
in

IE
P

A
’s

decision
that

“the
C

hicago
C

oke
facility

is
perm

anently
shut

dow
n.”

In
terro

g
ato

ry
N

o.
7:

Identify
all

federal
statutes,

regulations,
or

guidance
supporting

your
position

that
“the

C
hicago

C
oke

facility
is

perm
anently

shut
dow

n.”
P

rovide
the

citation
or

other
identifying

num
ber,

the
date,

the
author,

or
any

other
inform

ation
needed

to
locate

the
statute,

regulations,
or

guidance.

In
terro

g
ato

ry
N

o.
8:

Identify
all

state
statutes,

regulations,
or

guidance
supporting

your
position

that
“the

C
hicago

C
oke

facility
is

perm
anently

shut
dow

n.”
P

rovide
the

citation
or

other
identifying

num
ber,

the
date,

the
author,

and
any

other
inform

ation
needed

to
locate

the
statute,

regulation,
or

guidance.

In
terro

g
ato

ry
N

o.
10:

Identify
w

ith
specificity

all
“applicable

federal
guidance”

referred
to

in
your

statem
ent

in
the

IE
P

A
decision

that
“[plursuant

to
applicable

federal
guidance,

the
E

R
C

s
are

not
available

for
use

as
you

described.”
P

rovide
the

nam
e

of
the

guidance,
the

date,
the

author
of

the
guidance,

any
identifying

num
ber

or
citation,

and
any

other
inform

ation
needed

to
locate

the
“applicable

federal
guidance.”

In
terro

g
ato

ry
N

o.
11:

Identify
all

federal
statutes

or
regulations

supporting
your

position
that,

because
the

C
hicago

C
oke

facility
is

“perm
anently

shut
dow

n,”
its

E
R

C
s

are
not

available
for

use.
P

rovide
the

citation
or

other
identifying

num
ber,

the
date,

the
author,

and
any

other
inform

ation
needed

to
locate

the
statute,

regulations,
or

guidance.
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In
terro

g
ato

ry
N

o.
12:

Identify
all

state
statutes,

regulations,
or

guidance
supporting

your
position

that,
because

the
C

hicago
C

oke
facility

is
“perm

anently
shut

dow
n,”

its’
E

R
C

s
are

not
available

for
use.

P
rovide

the
citation

or
other

identifying
num

ber,
the

date,
the

author,
and

any
other

inform
ation

needed
to

locate
the

statute,
regulation,

or
guidance.

In
terro

g
ato

ry
N

o.
14:

Identify
any

other
proceeding,

request,
or

perm
it

application,
other

that
C

hicago
C

oke’s
request,

in
w

hich
your

determ
ined

that
E

R
C

s
w

ere
unavailable

because
the

facility
ow

ning
the

E
R

C
s

w
as

“perm
anently

shut
dow

n”
P

rovide
the

nam
e

and
address

of
the

entity
ow

ning
the

E
R

C
s,

the
nam

e
and

address
of

the
entity

(if
any)

to
w

hich
the

E
R

C
s

w
ere

sought
to

be
transferred,

the
facility

identification
num

ber,
any

application
num

ber,
and

the
date

of
the

IE
P

A
’s

action
involving

the
E

R
C

s.

In
terro

g
ato

ry
N

o.
15:

F
or

each
proceeding,

request,
or

perm
it

application
identified

in
response

to
Interrogatory

14,
state

the
date

on
w

hich
you

believe
the

facility
ow

ning
the

E
R

C
s

w
as

“perm
anently

shut
dow

n.”

In
terro

g
ato

ry
N

o.
16:

H
ave

you
ever

allow
ed

the
use

of
E

R
C

s
from

a
facility

you
found

to
be

shut
dow

n
for

m
ore

than
tw

o
years?

If
the

answ
er

is
anything

other
than

an
unq1alified

“no,”
provide

the
nam

e
and

address
of

the
entity

ow
ning

the
E

R
C

s,
the

nam
e

and
address

of
the

entity
(if

any)
to

w
hich

the
E

R
C

s
w

ere
sought

to
be

transferred,
the

facility
identification

num
ber,

any
application

num
ber,

and
the

date
of

IE
P

A
’s

action
involving

the
E

R
C

s.

In
terro

g
ato

ry
N

o.
17:

F
or

any
facility

or
entity

identified
in

response
to

Interrogatory
16,

state
the

date
on

w
hich

you
believe

the
facility

w
as

shut
dow

n.

C
hicago

C
oke

sum
m

arizes
three

categories
of

inform
ation

its
discovery

requests
and

requests
to

adm
it

seek,
“First,

is
the

C
hicago

C
oke

facility
‘perm

anently
shutdow

n’?
Second,

are
the

em
ission

reduction
credits

(“E
R

C
s”)

from
facilities

w
hich

are
‘perm

anently
shutdow

n’
unavailable

for
use,

based
upon

‘federal
guidance’?

T
hird,

has
IE

P
A

consistently
applied

the
alleged

‘federal
guidance’

regarding
the

use
of

E
R

C
s

from
‘perm

anently
shutdow

n’
facilities?”

M
ot.

at
2-3.

G
enerally,

C
hicago

C
oke

argues
that

Interrogatory
N

o.
4

is
relevant

and
does

not
invade

the
pre-decisional

deliberative
process

privilege
as

the
A

gency
contends.

C
hicago

C
oke

states
that

it
does

not
request

an
explanation

of
the

thought
processes,

only
the

“identification
of

persons
w

ho
w

ere
involved

in
both

the
C

hicago
C

oke
decision

and
other

JE
PA

decisions
on

the
use

of
E

R
G

s”.
M

ot.
at

6.
C

hicago
C

oke
likew

ise
argues

that
Interrogatones

14-17
are

relevant
or

could
lead

to
relevant

inform
ation

and
are

not
unduly

burdensom
e

w
here

responses
w

ould
only

be
for

the
period

from
January

1,
2000

to
the

present.
Id.

at
7.
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C
hicago

C
oke

in
addressing

Interrogatory
N

o.
6,

states
that

identifying
“all

facts
supporting

1E
PA

’s
decision

that
the

C
hicago

C
oke

facility
is

perm
anently

shutdow
n”

does
not

invade
an

attorneys
m

ental
im

pressions
as

it
does

not
request

any
explanation,

nor
is

it
vague

or
unduly

burdensom
e

as
the

A
gency

contends.
M

ot.
at

3-4.
C

hicago
C

oke
states

that
identification

of
facts

in
support

of
the

A
gency’s

decision
“is

particularly
im

portant
in

this
case

because
IE

PA
previously

found
in

2005,
that

C
hicago

C
oke

facility
w

as
not

perm
anently

shutdow
n”.

Id.
at4,

Interrogatories
7

and
8

request
the

identification
of

any
state,

federal,
regulations

and
guidelines

the
A

gency
m

ay
have

used
to

support
its

decision
that

C
hicago

C
oke

is
perm

anently
shutdow

n.
C

hicago
C

oke
states

that
it

only
seeks

to
learn

the
bases

of
the

A
gency’s

decision.
C

hicago
C

oke
states

that
it

does
not

require
a

full
explanation

of
how

the
statues,

regulations
and

guidelines
w

ere
applied,

therefore
does

not
and

w
ill

not
invade

an
attorney’s

m
ental

processes,
w

hich
the

A
gency

contends
it

w
ill.

M
ot.

at
4.

C
hicago

C
oke’s

Interrogatory
10

is
sim

ilar
to

Interrogatories
7

and
8

w
here

it
requests

any
statutes,

regulations
andlor

guidelines
used

to
reach

the
decision

found
in

the
A

gency’s
letter

of
F

ebruary
22,

2010.
M

ot.
at

4-5.

C
hicago

C
oke’s

Interrogatories
11

and
12

are
sim

ilar
to

Interrogatories
7,

8
and

10,
in

that
it

seeks
the

statues,
regulations

and/or
guidance

used
by

the
A

gency
it

m
ay

have
used

to
com

e
to

the
conclusion

that
E

R
C

s
from

a
perm

anently
shut

dow
n

facility
cannot

be
used.

C
hicago

C
oke

argues
that

it
is

not
asking

a
legal

conclusion
or

answ
ers

that
w

ould
result

in
invading

the
attorney’s

m
ental

processes.
“O

n
the

contrary,
C

hicago
C

oke
m

erely
asks

]E
PA

to
identify

the
source

of
the

IE
P

A
’s

ow
n

statem
ent

that
‘pursuant

to
applicable

federal
guidance,

the
E

R
C

s
are

thus
not

available
for

use”.
M

ot.
at

5.

D
ocum

ent
R

equests

C
hicago

C
oke

states
that

the
A

gency
refused

to
produce

D
ocum

ent
R

equests
6,

7,
9,

10,
12,

13,
14

and
15,

w
hich

are
all

related
to

the
interrogatories

that
the

A
gency

refused
to

answ
er.

C
hicago

C
okes

argues
that

if
the

A
gency

is
ordered

to
answ

er
the

contested
interrogatories,

the
A

gency
should

also
be

directed
to

produce
docum

ents
connected

to
the

Interrogatories.
M

ot,
at

7.
R

efused
D

ocum
ent

R
equest

N
o.

21
is

as
follow

s:

R
equest

21:
A

ll
docum

ents
reflecting,

referring,
or

relating
to

the
perm

its
issued

by
you

to
the

facilities
listed

on
the

chart
attached

as
E

xhibit
E

to
C

hicago
C

oke’s
M

arch
29,

2010
petition

for
review

.

C
hicago

C
oke

states
that

“[a]s
dem

onstrated
in

connection
w

ith
Interrogatory

4,
the

requested
docum

ents
are

relevant
and

the
production

w
ould

not
inherently

violate
pre-decisional

deliberative
process”.

M
ot.

at
8.2

2
See

E
xhibit

8
attached

to
C

hicago
C

oke’s
M

ot.
for

the
list

of
facilities.
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R
equests

T
o

A
dm

it

C
hicago

C
oke

com
plains

that
the

A
gency

objected
to

all
25

of
its

requests
to

adm
it.

C
hicago

C
oke

argues
that

it
is

m
erely

asking
for

an
adm

ission
of

fact,
and

does
not

am
ount

to
requesting

a
legal

conclusion,
nor

are
they

irrelevant
as

the
A

gency
contends.

M
ot.

at
8-9;

E
xhibit

3.

A
gency’s

R
esponse

T
o

C
hicago

C
oke’s

M
otion

T
o

C
om

pel

In
terro

g
ato

ries
and

D
ocum

ent
R

equests

T
he

A
gency,

citing
case

law
,

responds
by

stating
that

Interrogatories
4,

14,
15,

16
and

17
and

the
related

D
ocum

ent
R

equests
6,

14,
15

and
21

“are
oppressive

unduly
broad

and
burdensom

e,
seek

inform
ation

not
relevant

to
this

case,
and

are
not

reasonably
calculated

to
lead

to
relevant

inform
ation”.

R
esp.

at
5.

T
he

A
gency

argues
that

they
seek

inform
ation

of
other

unrelated
A

gency
decisions

involving
E

R
C

s
and!

or
unrelated

perm
anent

shutdow
n

determ
inations.

R
esp.

at
5.

S
pecifically,

the
A

gency
argues

that
based

on
case

law
,

Interrogatories
4,

14-17
and

D
ocum

ent
R

equests
6,

14,
15

and
21

are
not

relevant.
Id,

at6.
O

ne
of

the
cases

the
A

gency
cites

in
support

is
Joliet

Sand
and

G
ravel

C
om

pany
v.

IE
PA

,
PC

B
86-159,

(D
ecem

ber
23,

1986)
In

Joliet,
the

B
oard,

due
to

tim
e

constraints
and

discovery
param

eters
of

the
appeal

set
forth

in
S

ection
40

(a)
of

the
A

ct,
m

odified
the

hearing
officer

order
allow

ing
the

requested
discovery.

slip
op.

at
3.

T
he

A
gency

also
states

that
the

above-m
entioned

interrogatories
and

docum
ent

requests
are

overly
broad

and
burdensom

e
w

here
it

w
ould

require
the

“Illinois
E

P
A

to
locate

and
search

thousands
of

pages
of

docum
ents

involving
an

undeterm
ined

num
ber

of
decisions

regarding
requests

by
unrelated

facilities
for

“the
use,

application,
transfer,

sale,
or

denial
of

use,
transfer,

or
sale

of
E

R
C

s”.
R

esp.
at

10.

R
egarding

Interrogatory
6

and
corresponding

D
ocum

ent
R

equest
7,

the
A

gency
states

and
cites

case
law

that
they

are
“unduly

broad,
and

burdensom
e,

seek
to

invade
attorney’s

m
ental

im
pressions,

and
call

for
legal

conclusions”.
R

esp.
at

11.

T
he

A
gency

also
objects

and
cites

case
law

in
an

attem
pt

to
support

its
argum

ent
that

“Interrogatories
7,

8,
10,

[1
and

12
and

the
corresponding

D
ocum

ent
R

equests
9,

10,
12

and
13

are
overly

broad,
unduly

burdensom
e,

require
legal

conclusions
and

invade
attorneys’

m
ental

im
pressions”.

R
esp.

at
13.
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R
equests

T
o

A
dm

it

T
he

A
gency

next
contends

that”
[un

general,
P

etitioner’s
R

equests
to

A
dm

it.
.seek

legal
conclusions

and
statutory

interpretations
from

the
Illinois

E
P

A
that

are
im

proper
in

such
w

ritten
discovery”.

R
esp.

at
15.

In
support,

the
A

gency
cites

to
P.R

.S.
International,

Inc.
v.

Shred
Pax

C
orp.,

184
Ill2d

224,
236-239

(1998),
w

here
the

court
held

that
ultim

ate
facts

w
ere

a
proper

subject
in

requests
to

adm
it,

but
that

conclusions
of

law
are

not.

D
iscussion

A
nd

R
uling

In
pertinent

part,
S

ection
101.616

(a)
of

the
B

oard’s
procedural

rules
states

that
“[aJ

11
relevant

inform
ation

and
inform

ation
calculated

to
lead

to
relevant

inform
ation

is
discoverable,

excluding
those

m
aterials

that
w

ould
be

protected
from

disclosure
in

the
courts

of
this

State
pursuant

to
statute,

S
uprem

e
C

ourt
R

ules
or

com
m

on
law

”.
A

dditionally,
the

B
oard

m
ay

look
to

the
C

ode
of

C
ivil

P
rocedure

and
the

S
uprem

e
C

ourt
R

ules
for

guidance
w

here
the

B
oard’s

procedural
rules

are
silent.

Id.

It
is

w
ell

settled
that

the
B

oard’s
review

of
perm

it
appeals

is
based

exclusively
on

the
record

before
the

A
gency

at
the

tim
e

the
A

gency
issued

its
perm

it
decision.

A
ccordingly,

though
the

B
oard

hearing
affords

petitioner
the

opportunity
to

challenge
the

validity
of

the
A

gency’s
reasons

for
its

decision,
inform

ation
developed

after
the

A
gency’s

decision
typically

is
not

adm
itted

at
hearing

or
considered

by
the

B
oard.

See
A

lton
P

ackaging
C

orp.
v.

PC
B

,
162

111
A

pp.
3d

731,
738,

516
N

.E
.2d

275,
280
(5t
h

D
ist.

1987);
C

om
m

unity
L

andfill
C

o.
&

C
ity

of
M

orris
v.

IE
P

A
,

PC
B

01-170
(D

ec.
6,

2001),
aff’d

sub
n
o
rn

;
C

om
m

unity
L

andfill
C

o.
&

C
ity

of
M

orris
v.

P
C

B
&

IE
P

A
,

331
Ill.

A
pp.

3d
1056,

772
N

.E
.

2d
231

(3
D

ist.
2002).

“A
dditionally,

if
there

w
as

inform
ation

in
the

A
gency’s

possession
upon

w
hich

it
reasonably

should
have

relied,
the

applicant
m

ay
also

subm
it

such
inform

ation
to

the
B

oard
for

the
B

oard’s
consideration”.

Joliet
S

and
and

G
ravel

C
om

pany,
v.

IE
P

A
,

PC
B

86-159,
slip

op.
5

(F
ebruary

5,
1987).

Finally,
the

scope
of

discovery
in

a
perm

it
appeal

is
in

part,
“controlled

by
the

general
issue

presented”.
O

w
ens

—
Illinois,

Inc.
v.

IE
P

A
,

(P
C

B
77-288),

slip
op.

1
(F

ebruary
2,

1978).
“It

is
proper

to
inquire,

and
discovery

should
be

allow
ed,

to
insure

that
the

record
filed

by
the

A
gency

is
com

plete
and

contains
all

of
the

m
aterial

concerning
the

perm
it

application
that

w
as

before
the

A
gency

w
hen

the
denial

statem
ent

w
as

issued”.
Id.

at
1.

I
find

the
A

gency’s
argum

ents,
reasons

and
case

law
in

support
of

its
objections

to
C

hicago
C

oke’s
requested

interrogatories
and

docum
ent

requests
unpersuasive,

especially
in

light
of

the
unique

posture
of

this
appeal.

In
support,

the
hearing

officer
rem

inds
the

parties
that

C
hicago

C
oke

filed
a

com
plaint

in
the

C
ircuit

C
ourt

relating
to

the
F

ebruary
22,

2010
A

gency
letter,

seeking
a

w
rit

of
certiorari,

stating
that

C
hicago

C
oke

is
unaw

are
of

any
other

m
ethod

of
review

or
rem

edy
for

the
A

gency’s
denial

of
C

hicago
C

oke’s
E

R
C

s
as

offsets.
O

n
January

7,2011,
the

C
ircuit

C
ourt

granted
the

A
gency’s

m
otion

to
dism

iss
for

C
hicago

C
oke’s

failure
to

exhaust
adm

inistrative
rem

edies.
O

n
S

eptem
ber

2,
2010,

the
B

oard
denied

the
A

gency’s
m

otion
to

dism
iss

and
accepted

the
case.
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C
hicago

C
oke,

slip.
op.

at
7-8

(Sept.
2,

2010).
T

he
A

gency
had

argued
that

the
m

otion
to

dism
iss

should
be

granted
because

C
hicago

C
oke

has
no

standing
w

here
the

A
gency

did
not

issue
a

review
able

final
decision

and/or
the

B
oard

lacks
authority

to
hear

a
review

of
an

A
gency’s

final
decision

on
E

R
C

s.
Id.

T
o

further
illustrate

the
unique

posture
of

this
appeal,

the
dissent

in
C

hicago
C

oke,
PC

B
10-75,

slip
op.

at
5

(A
pril

21,
2011),

states
that

“the
prim

ary
issue

on
appeal

is
a

purely
legal

one,
nam

ely,
w

hether
an

unprom
ulgated

rule
w

as
relied

upon
by

the
A

gency”.

F
inally,

on
January

17,
2008,

an
A

gency
B

ureau
C

hief
orally

agreed
to

reconsider
the

A
gency’s

position
on

the
E

R
C

s
if

C
hicago

C
oke

presented
proof

that
the

A
gency

has
recognized

E
R

C
s

from
shutdow

ns
in

perm
its

issued
m

ore
than

five
years

beyond
the

shutdow
n.

A
pparently,

on
July

18,
2008,

C
hicago

C
oke

forw
arded

a
list

of
instances

in
w

hich
E

R
C

s
w

ere
recognized

in
a

facility
that

had
shut

dow
n

m
ore

than
five

years
prior,

T
he

next
letter

from
the

A
gency

w
as

on
F

ebruary
22,

2010,
confirm

ing
that

the
A

gency
does

not
find

the
E

R
C

s
available

as
offsets

and
that

the
A

gency
believes

that
C

hicago
C

oke
is

perm
anently

shut
dow

n.

O
ne

of
the

cases
the

A
gency

relies
on

in
support

of
its

argum
ent

that
C

hicago
C

oke’s
interrogatones

and
docum

ent
requests

are
unduly

broad
and

burdensom
e

is
Joliet

Sand
and

G
ravel

C
om

pany.
In

Joliet,
the

B
oard

explained
th

at”
[w

jhat
is

reasonable
discovery

m
ust

be
determ

ined
in

light
of

[proceduralJ
tim

e
constraints

as
w

ell
as

the
legislative

120
day

constraint
of

S
ection

40
(a)”.

Id.
at

3.
In

a
related

January
22,

1987
B

oard
order,

the
B

oard
found

that
“[t]hroughout

this
proceeding,

Joliet
has

em
phatically

stood
upon

its
statutory

right
to

a
120

day
decision

period”.
Joliet

S
and

and
G

ravel
C

om
pany

v.
IE

P
A

PC
B

86-159
slip

op.
at

2
(January

22,
1987).

P
resum

ably,
the

B
oard

w
as

dealing
w

ith
a

statutory
decision

deadline
that

the
applicant

did
not

or
w

ould
not

w
aive.

H
ere,

and
contrary

to
the

applicant
in

Joliet,
the

statutory
decision

deadline
has

been
w

aived
by

C
hicago

C
oke

four
tim

es
w

ith
the

current
decision

deadline
to

and
including

S
eptem

ber
21,

2012.

C
hicago

C
oke,

w
ith

its
burden

of
proof,

should
be

allow
ed

to
flesh

out
the

reasons
and

guidelines
the

A
gency

relied
upon

for
the

bases
of

its
letter

of
F

ebruary
22,

2010.
O

therw
ise,

C
hicago

C
oke

w
ould

be
thw

arted
in

its
right

to
challenge

the
A

gency’s
decision.

F
urther

support
for

com
pelling

discovery
can

be
found

in
the

B
oard’s

decision
in

C
om

m
unity

L
andfill

C
om

pany
and

C
ity

of
M

orris
v.

IE
PA

,
PC

B
01-48;

PC
B

0
1-49

(consolidated),
slip

op
at

13
(A

pril
5,

2001).
In

C
om

m
unity

L
andfill,

the
petitioners

belatedly
requested

inform
ation

by
w

ay
of

subpoena
duces

tecum
on

ten
other

unrelated
Illinois

landfills.
Id.

at
12.

T
he

hearing
officer

quashed
petitioners’

subpoena
duces

tecurn.
Id.

T
he

B
oard

upheld
the

hearing
officer’s

ruling
and

found
that

“petitioners’
request

w
as

unreasonable
since

the
docum

ents
could

have
been

requested
earlier

to
provide

the
A

gency
sufficient

tim
e

to
provide

the
m

aterials”.
Id.

at
13.

T
o

that
end,

finding
that

the
A

gency
has

sufficient
tim

e
to

provide
the

requested
inform

ation
and

that
the

requested
inform

ation
is

relevant
or

reasonably
calculated

to
lead

to
relevant

inform
ation,

I
direct

the
A

gency
to

fully
respond

to
C

hicago
C

oke’s
Interrogatories

4,
6,

7
,8

,
10,

11,
12,

14,
15,

16,
and

17,
and

the
corresponding

D
ocum

ent
R

equests,
including

6
,7

,9
,

10,
12,

13,
14,

]5
and

21.
1do

not
find

this
discovery

to
be

overly
broad,

unduly
burdensom

e
or
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privileged
in

som
e

m
anner

or
another.

T
he

tim
e

fram
e

for
the

requested
inform

ation
in

the
interrogatories,

particularly
Interrogatories

4,
14-17

and
the

corresponding
docum

ent
requests,

is
from

January
1,2000,

to
F

ebruary
22,

2010.
C

onceivably,
the

discovery
m

ay
assist

the
A

gency
as

w
ell

as
the

petitioner
due

to
the

vagueness
of

its
F

ebruary
22,

2010
letter,

w
here

“[tjhe
A

gency
m

ay
not

at
hearing

assert
reliance

on
any

m
aterial

not
included

in
the

record,
and

disclosed
to

the
applicant..,as

the
basis

for
A

gency
denial

of
the

perm
it”.

O
w

ens
—

Illinois,
PC

B
77-288,

slip
op.

at
1.

A
lthough

I
do

not
find

any
particular

invasion
of

an
attorney’s

m
ental

im
pressions

of
the

requested
inform

ation
or

som
e

other
privilege,

if
the

A
gency

contends
portions

of
this

discovery
is

privileged
in

som
e

w
ay,

the
A

gency
m

ust
provide

a
privilege

log
identifying

the
docum

ent
and

contended
privilege,

not
broad

brush
objections.

R
egarding

the
C

hicago
C

oke’s
R

equests
to

A
dm

it,
I

find
that

R
equests

to
A

dm
it

N
os.

1,
2,

3,4,
5,

6,
7,

8,
9,

10,
11,

12,
13,

22,
23,

24
and

25
am

ount
to

legal
conclusions

that
the

A
gency

is
not

com
pelled

to
answ

er.
H

ow
ever,

R
equests

to
A

dm
it

N
os.

14,
15,

16,
17,

18,
19,

20
and

21
am

ount
to

facts
that

m
ay

be
relevant

or
lead

to
relevant

inform
ation.

T
he

A
gency

is
com

pelled
to

answ
er

those.

U
nless

the
parties

agree
to

extend
the

date
and

an
additional

w
aiver

of
the

statutory
decision

deadline
is

filed,
the

A
gency

is
directed

to
com

ply
w

ith
this

order
on

or
before

June
5,

2012.

F
or

all
of

these
reasons,

C
hicago

C
oke’s

m
otion

is
granted

in
part

and
denied

in
part.

T
he

parties
are

rem
inded

that
the

B
oard’s

procedural
rules

provide
that

the
parties

m
ay

seek
B

oard
review

of
discovery

rulings
pursuant

to
35

Ill.
A

dm
.

C
ode

101.6
16

(e).
F

iling
of

any
such

appeal
of

a
hearing

officer
order

does
not

stay
the

proceeding.

IT
IS

SO
O

R
D

E
R

E
D

.

B
radley

P.
H

alloran
H

earing
O

fficer
Illinois

P
ollution

C
ontrol

B
oard

Jam
es

R
.

T
hom

pson
C

enter,
S

uite
11-500

100
W

.
R

andolph
Street

C
hicago.

Illinois
60601

3
1
2

.8
1

4
8

9
l7
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C
E

R
1T

F
IC

A
T

E
O

F
S

E
R

V
IC

E

It
is

hereby
certified

that
true

copies
of

the
foregoing

order
w

ere
m

ailed,
first

class,
on

M
arch

28,
2012,

to
each

of
the

persons
on

the
attached

service
list.

It
is

hereby
certified

that
a

true
copy

of
the

foregoing
order

w
as

hand
delivered

to
the

follow
ing

on
M

arch
28,

2012:

John
T

.
T

herriault
Illinois

P
ollution

C
ontrol

B
oard

Jam
es

R
.

T
hom

pson
C

enter
100

W
.

R
andolph

St.,
Ste.

11-500
C

hicago,
Illinois

60601

B
radley

P.
H

alloran
H

earing
O

fficer
Illinois

P
ollution

C
ontrol

B
oard

Jam
es

R
.

T
hom

pson
C

enter
100

W
est

R
andolph

Street,
S

uite
11-500

C
hicago,

Illinois
60601

312.814.8917

2
2
c

s
.



11

PC
B

2010-075
D

ivision
of

L
egal

C
ounsel

IE
P

A
1021

N
orth

G
rand

A
venue

E
ast

P.O
.

B
ox

19276
S

pringfield,
IL

62794-9276

PC
B

20
10-075

E
lizabeth

S.
H

arvey
S

w
anson,

M
artin

&
B

ell
O

ne
IB

M
P

laza
330

N
.

W
abash,

S
uite

3300
C

hicago,
IL

60611

PC
B

2010-075
E

rin
E

.
W

right
S

w
anson,

M
artin

&
B

ell
O

ne
IB

M
P

laza
330

N
.

W
abash,

S
uite

3300
C

hicago,
IL

60611
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