ILLINOIS POLLUTION CONTROL BOARD
July 19, 1990

IN THE MATTER OF:

R90-17

RCRA DELISTINGS Rulemaking

St N o Se”

PROPOSAL FOR PUBLIC COMMENT
PROPOSED OPINION OF THE BOARD (by R. Flemal):

By a separate Order, pursuant to Section 22.4(a) of the Environmental
Protection Act (Act), the Board is proposing to amend the RCRA hazardous waste
regulations.

Section 22.4 of the Act governs adoption of regulations establishing the
RCRA program ir I1lirois. Section 22.4(a) provides for quick adoption of
regulations which are "identical in substance" to federal regulations;
Section 22.4(a) provides that Title VII of the Act and Section 5 of the
Administrative Procedure Act shall rot apply. Because this rulemaking is not
subject to Section 5 of the Admirnistrative Procedure Act, it is not subject to
first notice or to second notice review by the Joint Committee on
Administrative Rules {JCAR). The federal RCRA regulations are fournd at 40 CFR
260 through 270. This rulemaking makes technical charges to the Board's
hazardous waste delisting procedures ir response to USEPA's delegation of
delisting authority at 55 Fed. Reg. 7320, March 1, 199C.

HISTORY

On July 3, 1990, the Board adopted a firnal Opirion and Order in R90-2.
This updated the RCRA hazardous waste rules to include amendmerts made by
USEPA through December 31, 1989. These rules have not yet been filed, in
order to allow time for post-adoption comment. Also, on May 24, 1990, in R90-
10, the Board proposed to update the RCRA rules to include USEPA actions
through March 31, 1990. R90-10 includes the new toxicity characteristic
leaching procedure (TCLP). The Opinions in R90-2 and R90-10 recount the
complete history of the adoption of the RCRA rules in I1linois.

This rulemaking involves 35 I11. Adm. Code 720.120, 720.122, 721.110 anrd
721.111. These Sections were adopted and amended in the followinrg actions:

R81-22 February 4, 1982; 45 PCB 317, 341, 345, 348

R86-1 July 11, 1936; 71 PCB 110, 122
R87-5 October 15, 1987; 82 PCB 391, 396
R89-9 March 8, 1990; p. 10
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SZNERAL DISCUSSION

On March 1, 1990, USEPA dciogated authority to 111ipois to administer
several additioral comporents of the RCRA program. (55 Fed. Reg. 7320) This
included Board authority to delist hazardous waste, in lieu of USEPA, pursuant
to 35 [11. Adm. Code 720.122.

The USEPA rulzs define hazzardous waste in two basic ways. A waste is
hazardous either: because it =x7ibits a hazardous characte~istic; or, because
it is listed by name or by the nam2 of the process which produces the waste
in the latter case the listings may be overirnclusive. For exampie, USEPA
might determine that Process A produces Waste M which gererally has hazardods
constituerts X, Y and Z. USEPA would then "list" "wastes from Process A" 5~
“Waste M". Wastes which met tnis description would be hazardous, regardiess
of whether constituents X, Y o~ Z were actually presenrt. De]lst1ﬂg vioulid be
appropriate if the gener ato* cemonstrated that X, Y and Z were rot actually
present in its waste, anrd thay inere were no otncr hazardous constituents.

There are two basic probizms with the Board's delisting Section, 35 I11.
Adm. Code 720.122.

First, Section 720.122 wes premised or the assumnptiorn that USEPA would
initially delist wastes, followed by essentially ministerial Board actior in
an "identical in substance" rul2makirg. For this reason, the Board relied on
incorporation by reference of J3EZPA rules, rather ther followirg its usual
practice of adoptirg the verbazim text. Worse, the USEPA Sectior (40 CFR
260.22) in turn -.ferences the JSEPA standards for defining hazardous waste
characteristics and listing heczardous wastes, whicn stardards were also
incorporated by reference ir 35 I11. Acn. Code 721.110 and 721.111. In the
context of a system in which tne Board is the direct recipient of delisting
procedures, these provisiors rmay be confusing to the public, contrary to the
directive of Section 7.2(a)(4. of the Act,

720,122 requires tne Board to use rulemaking to
delist hazardous waste. IP rois, site-specific rulemaking can be a siow,
resource-consuming process. soard now has authority unrder Section 28.. of
the Act to handle this type of "exceptior" decisior more efficientiy by way of
adjusted standards.

Secord, 35 [11. Adm. Code

N
I

f = (D

TAD e g

As 1s discussed in greate~ detail below, the Boar~d hes addressed these
problems in two ways. fFirst, %n2 Boara has “PD] ced the incorporations oy
reference with the verbatim tex:, tailored to fit I1linois procedures.

Second, the Board has proposed adjusted standards as an alterrative procedurs
to be followed, a procedure we believe is compatible with USEPA's
~equirements.

The Board specifically solicits comment as to whether the Agency will
reed to request reauthorizaltic~ to use the adjusted standard procedure, or
whether USEPA car approve this aiterpative ir a lass formal way, such as by
commenting ir this rulemaxirg? The Board notes that the March 1, 1990,
Federal Register specifies °x75‘1ng Section 720.122 as the apo”oved proceddre
and that Section specifies ru zmaki~g under 35 111, Adm. Code 102.
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SECTION-BY-SECTION DISCUSSION
PART 720

Section 720.111

The Board has proposed to add an incorporation by reference for the
guidance manual for delisting, which is used below. The Board solicits
comment as to whether the April, 1985, edition is still current.

The base text for Section 720.111 is drawn from R89-9, and may be subject
to charge in other Dockets before this rule is finalizecd.

Section 720.120

This Section corresponds to 40 CFR 260.20, which sets forth USEPA's
procedures for citizens to initiate rulemaking. Ir adopting the Section the
Board referenced its procedures in 35 I11. Adm. Code 102, which also allow any
person to initiate rulemaking. In addition, the Board differentiated
petitions to adopt "identical in substance" rules pursuant to Section 22.4{a)
of the Act from other petitions to adopt additional regulations pursuant to
normal rulemaking. The only change to this Section is that it has been
amended to include a reference to 35 I11. Adm. Code 726. This is equivalent
to 40 CFR 266, which is omitted from the USEPA 1ist of Sectiors which may be
amended pursuant to citizer petition. The Board solicits comment as to
whether there is some reason for this omission.

Section 720.122

This Section corresponds to 40 CFR 260.22, which sets forth the standards
for delisting, and the contents of the delisting petition. The existing
Section incorporates 40 CFR 260.22 by reference, and explains how delisting
fits into the State program. The existing subsectiors (a) through (f) have
been moved down to subsections (m) et seg., to maintain close corresponderce
with the subsection labels ir the USEPA rule, the verbatim text of which is
proposed.

40 CFR 260.22(a) specifies that a person must file a regulatory petition
to obtain a delisting. The Board has replaced this with a cross reference to
subsection (n), which will include adjusted standards as an alternative
procedure, as s discussed below. The following text has been gererally
edited to be neutral as to the procedural context.

40 CFR 260.22(a) appears to be stating a gereral delistirg standard,
which is supplemented by more specific standards for various types of
hazardous waste. The subsequent subsections appear to say pretty much the
same thing, as applied to the specific types of waste. In that the subsequent
subsections appear to be all-inclusive, is there really any necessity for

subsections (a)(1) and (2)? The Board solicits comment as to whether they
ought to be omitted.

The Board has proposed to add headings to subsections (b) through (e)
indicating to what types of hazardous waste the subsectiors apply. The type
is obvious except with respect to subsection (b). It appears to apply to
"listed wastes and mixtures". However, this overlaps some of the following
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categories wnich are also Subpart D listed wastes. 1t 1s possible that
subsectior (b) applies only to mixtures which include a Subpart D listed
waste, and that the Subpart D listed wastes themselves are delisted pursuant
to the subsequent subsections. The Board solicits comment.

The USEPA rules irclude a number of standards wnich are a real concern
under the I1linois APA. An example is: 'demonstrates to the satisfaction of
the Administrator". The Board has cnarged mary of these to clea~, objective
standards. However, those which appear to be cent-al to the delisting
determination tne Board nas proposed to retain. The recurring or2 is the
standard for whether to consider other possible hazard cnharacteristics besides
the ones wnich caused the waste to be listed. This reaas as follows:

LIf the Board] has a reasonable basis to believe that
factors (including additional constituents) other than
those for which the waste was listed could cause the
waste to be hazardous waste, that such factors do rot
warrart retaining the waste as a hazardouds waste.

The Board solicits comment as to whether this standard couid be made more
specific.

40 CFR 260.22(d¢) applies to D-listed toxiz wastes. It includes a
reference to the factors USEPA corsidered in listing these wastes, which are
in 40 CFR 261.11. As is discussed below, the Board has proposed to replace
incorporations by reference with verbatim text for that Section also.

40 CFR 260.22(f) and (g) are "reserved" for radiocactive and infectious
waste. Code Division requirements prohibit reserving subsectiors. However,
holes will be left to preserve the correspordence of subsection labels.

Following 40 CFR 260.22(1) is a note referencirg the Federal Register
pubtication of a notice of availability of the guidarce document on
delisting. The Board has replaced this with a reference to the document
itself, which has been incor~porated by reference in Section 720.111, above.

As noted above, the existing text of Section 720.122 mostly deals with
fitting the federal delistings into the State program. The existing text now
appears beginning with Sectior 720.122(m), which continues to authorize
persons to propose "identical in substance" delistings following USEPA
action. Tne Board proposes that this remairs a usaful provisiorn even after
delegatior, because USEPA might retain authority to delist in a multistate
situation. In such a case, the Board could continue to use "idertical in
substance" rulemeking to enter the result into the I1linois rules.

There are several possible examples of multistate delistirgs. In the
first situatior, suppose a gererator produces the same waste in several
states. Could the gernerator ask USEPA to delist the waste from all
facilities, or would the gererator have to go to the appropriate authority in
each stata? What if tne different states reached ircorsistent corzlusions as
to whethe~ the waste ought to delisted?

For the second exampl2. suppose a c¢2nerator shins waste out of state for
treatment, <torage or dispu.al. Could the gererato~ r~zauest a USEPA
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delisting, or would the waste have to be delisted in both states? Are there

other examples of dual or overlapping jurisdiction? The Board solicits
comment .

Section 720.122(n) is drawn from old subsection (b). As is discussed in
general above, it allows procedures for original Board action on a
delisting. Subsection (n)(1) retains the rulemaking procedures under 35 I17.
Adm. Code 102. Subsectior (n)(2) would allow adjusted standards procedural
rules under 35 I11. Adm. Code 106.

Section 720.122(c) has been renumbered to Section 720.122(o). This
Section distinguishes the Agency's authority to determine whether something is
a hazardous waste from the Board's delisting authority. While the Agency's
action must be based on the regulatory definition, the Board's action changes
the requlatory definition. This Section was adopted in R81-22. (45 PCB 345)

01d Section 720.122(d) contaired the incorporation by reference of 40 CFR

260.22. This has been replaced with the verbatim text discussed above. This
subsection also contains the requirement that, before the Board adopts a
delisting, someone demonstrate that the delisting needs to be adopted as a
pert of the I11inois RCRA program. This has beer renumbered to Section
7:2.122(p). This was added in R86-1 (71 PCB 123). This limitation is now
codified in Section 7.2(a)(1) of the Act. Most USEPA delistings concern
wastes generated and managed outside I11inois. Delistings do not need to be

added to the I1linois rules unless the waste is generated or somehow managed
in I1linois.

01d Section 720.122(e) has been moved to Sectiorn 720.122(q). The Board
will not approve delistings if they would make the I11inois program less than
“substantially equivalent" to the USEPA program. In other words, the Board
cannot add a delisting which would result in loss of program approval.

01d Section 720.122(f) has been moved to Section 720.122(r). Delistings
apply only in I1linois. Generators must comply with Part 722 for waste which
is hazardous in any state to which it is transported.

PART 721

As was discussed above, the USEPA stardards for delisting reference the
criteria for listing hazardous waste in 40 CFR 261.11, which in turn is
closely related to 40 CFR 261.10. In adopting equivalents of these Sections
in 35 I11. Adm. Code 721.110 and 721.111, the Board used incorporatior by
reference, without setting forth the verbatim text. The Board incorporated
these Sections by reference for two reasons.

First, even if the Board were to identify additional criteria or list
additional wastes, these two Sections would not be controlling. Rather, the
broad mandates of Sections 22.4(c) and 27 of the Act would control. There is
nothing in federal or State law which would prevent the Beard, acting pursuant
to normal rulemaking procedures, from identifying wholely nrew criteria, or
redefining USEPA's criteria in a more inclusive manner.

Second, if the Board adopted the verbatim text of these Sections, it

would appear to govern future regulatory actions taken by USEPA. This basis
for not adopting is now codified in Section 7.2(a)(1l) of the Act.
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Section 7.2(a)(4) row authorizes incorporation by reference only where it
would not be corfusing to the public. As is discussed above, the delisting
ruies will be inconplete without a portion of these listing rules. The Board
nds therefore proposed to adopt the verbatim text. However, the verbatim text
has been reworded so that it governs neither future actiors by the Boa~d nror
USEPA.  Ratner, the zText is set forth as neutral statements of the c-iteria
which were used by USEPA to idertify hazardous characteristics and to list
nzzardous wWaste. n this way the needed standards are preseri, but the
urintended effects are avoided.

Section 72:.110

This Sectior is drawn from 40 CFR 261.10. Tnis Sectior cortains the
criteria used by USEPA to "identify" the characteristics of hizardous waste.
For example, igritability ara toxicity are "characteristics"” of hazardous
waste wnich YSIPA has identified pur-suart to this Sectior,

As discussed apove, tne Board has replaced tne incorporatior by refererce
with the verbatim text, edited to avoid stating tnis as a State rule with
whizh USEPA ard the Board nust comply.

40 CFR 260.19 has a subsection {a), but no {b). This is prohibited by
the Code Urit. The simplest way to codify tais Section would be to promote
tne levels of subdivision. However, this would desi~oy the close
correspondence between the Zoard and USEPA rumberirg. Instead, the Board has
added a do rothing cross reference as subsection (b).

Section 72..111

This Section is drawr from 40 CFR 260.11. It sets forth the criteria
winich were used by USEPA to "list" wastes. For example, waste wh.:h has LOgq
(~at) of less thar 50 mg/kg is listed as "acute hazardous waste".

As o0-i3inrally adopted, this Section is mainly an incorporatior by
reference of the USEPA rule. As 1s discussed irn gerneral above, the Board has
proposed Lo r~eslace ths ircor-poration by reference with the verbatim text,
edited to avoid stating it as a State rule with whizh the Board and USEPA must
conply.

The standard which is referenced in 40 CFR 260.22, which is the main
purpose of adopting this Section, is 40 CFR 261.117a)(3). This is the
standard for 1isting a toxig waste. USEPA lists any waste which cortains an
Appendix VIII {or H) contamirant, unless it determines that the waste "is nrot
capabla of posing a substartial present or potertial hazard...", based on
corsideration of elever c¢-izeria. 40 CFR 261.11{a)(3)(7) through (xi) 1ist
factors for- corsideratior. There are a number of editorial propilems witn tne
USZPA LTex:.

Following 40 CFR 261.11(a)(3)(xi) is a harging paragraph. This is
pronibitea by tne Coge Jivision. It is twpossini2 to cite to this parayraph
ir a simple marne~, othe~ tnar as "the hanging paregraph following Section
251.11¢a}(3)ixi). it is recessary to rewrite tnis into a format acceptanle to
tne Code Divisian. The que tior is whether~ ihis paragraph is a portiorn of tx«
irtroductory test to subsectior (a)(3), 8 portion of subsectior (a)(?)ix*), u”
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subsection (a)(4) with its label missing. This paragraph is the criterion for
listing hazardous constituents in Appendix VIII (or H). As such it is a
concept which should be placed into parallel with subsection (a)(3). The
Board has therefore adopted the third alternative, and proposed this as 35
I111. Adm. Code 721.111(a)(4), but solicits comment.

The main problem with the above interpretation is that the parerthetical
following the hanging paragraph appears to apply to paragraph (a)(3), not to
what the Board has labeled (a)(4). The Board has therefore reversed the order
of these paragraphs.

40 CFR 261.11(b) allows USEPA to list wastes based on the definition of
hazardous waste in Section 1004(5) of tne RCRA Act. The Board generally
avoids unnecessary references to federal statutes, especially ones which
function as incorporations by reference. However, in this case the Board is
merely reciting the standards used by USEPA in making a decision. The
possibility that a person would have to actually find ard apply this
definition in a case before the Board is remote. The Board has therefore
proposed to leave this reference, but solicits comment. The alternative would
be to set forth the definition from the RCRA Act.

CONCLUSION

This Opinion supports the Board's Order of this same day. The text of
the proposed rules is set forth in that Order. The Board will accept written
public comment for 45 days after publication of the proposal for public
comment in the [1linois Register.

I, Dorothy M. Gunn, Clerk of the I11inois Pollution Control Board, hereby

certify éiiiﬁi:? above Proposed Opinion was adopted on the /7% day
of , 1990, by a vote of O —¢ .
//

Dorothy M. &urn, Clerk
I11inois Pollution Control Board
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