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PRE-FILED TESTIMONY OF DEIRDRE K. HIRNER

NOW COMESthe ILLINOIS ENVIRONMENTAL REGULATORY GROUP

(“IERG”), by oneofits attorneys,RobertA. Messina,andsubmitsthefollowing Pre-

Filed TestimonyofDeirdreK. Hirner for presentationattheAugust23, 2001,hearing

scheduledin the above-referencedmatter:

TESTIMONY OF DEIRDRE K. IIIRNER

My nameis DeirdreHirnerandI amtheExecutiveDirectorofIERG. IERGis a

not-for-profitIllinois corporationcomprisedof70 membercompaniesengagedin

industry,commerce,manufacturing,agriculture,trade,transportationor otherrelated

activity, andwhichpersons,entities,orbusinessesareregulatedby governmental

agencieswhichpromulgate,administer,orenforceenvironmentallaws,regulations,rules

orpolicies. IERGwasorganizedto promoteandadvancetheinterestsof its members

beforegovernmentalagenciessuchastheIllinois EnvironmentalProtectionAgency

(“IEPA” or“Agency”) andtheIllinois PollutionControlBoard(“Board”). IERG is also

anaffiliate oftheIllinois StateChamberofCommerce,whichhasmorethan4,000

membersin the State.

OnbehalfofIERG,I wantto expressourappreciationto theBoardfor allowing

IERGthe opportunityto offer testimonyon thisvery importantsubject.



My testimonytodaywill focuson thegeneralimpactofandneed,or lack thereof,

for a proposalof this nature,andrelatedpolicy andprecedentissues. I also will raise

IERG’sconcernsregardingthescopeoftheproposal’sapplicability andtheproposedrole

oftheIllinois DepartmentofNaturalResources(“IDNR”) in theregulatoryprocess.As a

statewideassociation,IERGrepresentsmanyofthe facilities havingthermaldischarges

thatare,ormayin thefuture, besubjectto theprovisionsofthis proposal.IERGbelieves

that many suchfacilities arenot aware of the implications of this proposaland my

testimony will thus concentrateon the general issues applicable to all thermal

dischargers.Thosefacilities that areclearly intendedto becoveredby thisproposal,all

ofwhom webelievearemembersofIERG, will offer testimonyor commentsregarding,

amongotherissues,thefeasibility, impact,andreasonablenessofthespecific languageof

theproposal.

At theoutset,I amcompelledto statethat, for reasonsthatareunclear,theprocess

surroundingdevelopmentofthisproposalis uniikeany oftheothersin which wehave

participatedrecently. First, quitefrankly, theregulatedcommunityis uncertainwhat

actionsprecipitatedthe needforthe changesthatarethesubjectofthis proposaland,

unlike thevastmajorityofAgencyproposals— air, landandwater-based— with whichI

havehadtheprivilegeofbeinginvolved, thisproposalwasnot the subjectofpre-filing

discussions.Indeed,it is this aspectofthefiling thatI perhapsfind mosttroubling.

IERGbelievesthatall partiesbenefitfrom pre-proposaldialogue. In this informal

context,theregulators,theregulatedandotherinterestedpartieshavehadtheopportunity

to discussproposedrequirements,understandtheirpotentialfor impacton industry-wide

operations,ascertaintheir feasibility andnecessity,andadvanceaproposalto theBoard
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with clearknowledgeandunderstandingoftheareasatdispute. Havingbecomeawareof

this proposalonly afterit wasfiled with theBoard,theregulatedcommunityhashadlittle

time to understandtheharmthisproposalintendsto address,thebreadthoffacilities it

potentiallycovers,andperhapsmoreimportantly, to assessits trueimpacton future

operations— especiallyunderemergencyconditions.

In addition,thestructureoftheproposalitself is troublesomein thatit appearsto

realigntherole oftheAgencyandtheBoardin theareaofprovisionalvariances,

seeminglycontraryto the Illinois EnvironmentalProtectionAct. Moreover,it singlesout

thermalvariancesfor treatmentdifferentfrom all otherprovisionalvariances,anddoesso

withoutcompellingdocumentationfor theneed— in testimonytheAgencystatedthat, of

all waterrelatedprovisionalvariancerequests,approximatelyonly 10%arefor thermal

discharges(June7, 2001,HearingTranscript,p. 55).

THE IMPACT OF THE PROPOSAL

Clearly, theprimaryrationalebehindprovisionalvariancesin generalis the

GeneralAssembly’srecognitionthatcircumstanceswill ariseunderwhicha short-term

variancefrom regulatoryrequirementsand/orpermit conditionswill be warranted.The

GeneralAssemblyalsorecognizedthatsuchsituationswould, onoccasion,happen

without advancenotice,necessitatingrapidactionby theoperatorandregulatory

authority. Thecombinationofthe suddennessandshort-termnatureofsucheventsis at

theheartofaprovisionalvariance. And, it is thereasontheIllinois Legislature,in this

limitedtype ofsituation,gavetheAgency,ratherthantheBoard,thedecision-making

powerto approvethevariance,subjectto theBoard’sministerial andmandatoryactionof

approvingtheAgency’srecommendation.It thereforeseemsreasonablethat anynew

3



regulationsgoverningthe grantordenialofprovisionalvariancesmustbe measuredto

judgeif theywould either: a) facilitatethe intentoftheGeneralAssembly;orb) shift the

decision-makingpowersimplied in Section35(b)of theAct.

IERG’sconcernis thattheproposalfails bothtestsandsetsanunreasonable,

unnecessaryandunjustifiedprocessfor a narrowgroupofprovisionalvariance

applications.If, indeed,additionalregulationsareneededto providetheregulatedorthe

regulatorwith additionalguidancein thermal— orany other— provisionalvariance

proceedings,the logicalplaceto providesuchguidanceis theAgency’sexistingPart180

regulations.Again,theshort-termandsuddennatureofaprovisionalvarianceargues

againstthewisdomofhavingbothBoardandAgencyregulations.

BecauseofIERG’s beliefthatthe regulationsshouldbeanadditionto theexisting

Part180 regulations,wehavedraftedanalternateproposalthatwebelievecouldbea

possibleadditionto the existingPart 180regulations— althoughwedo notbelievesuch

anactionis desirable,orevennecessaryat all. IERG’sproposedlanguage,whichweare

filing asanattachmentto ourtestimony,consistsof abriefamendmentto theBoard’s

existingSection301.109,whichsimply directstheAgencyto adopt“proceduresand

criteria” applicableto watertemperaturestandardprovisionalvariances,alongwith

certaingenerallanguageindicatingthe scopeof suchproceduresandcriteria(Exhibit A).

Themainbody ofourproposedlanguage,which IERGhasdiscussedwith theAgency,

would becomeanadditionto theexistingAgencyPart 180regulations.Theproposed

languageattemptsto,amongotherthingsaddressour,andmembers,concernswith the

Agencyproposalthat I will discusslaterin this testimony.
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IERGfully understandsthatthisproceedingcannotbethemechanismto adopt

suchregulations.TheAgencywould haveto initiate this adoptionprocedurepursuantto

theIllinois AdministrativeProcedureAct. Accordingly,IERG’s proposedPart180

languageis submittedto theBoardsimplyto provideanindicationofwhat typeof

languagewebelievewouldbe appropriate.If, however,theBoardwereto proceedto

adoptregulatorylanguageasits ownregulationsasproposedby theAgency,IERO

stronglyurgesthat ourproposedlanguageserveasthebasisofsuchregulations.

IERG’S PROPOSEDREVISIONS

Puttingasidefor amomentthecritical questionsoftheneedfor andappropriate

venuefor suchregulations,I would like to briefly explaintherationaleforIERG’s

suggestedchangesto theAgency’sproposedlanguage.IERG’s proposedSection

180.500(a),whichmirrors theAgency’sproposedSection301.109(a),only contains

additionallanguagethatwould maintainthedistinctionbetweenordinaryandemergency

provisionalvariances.IERG’s proposalwould only apply to ordinarythermalprovisional

variancepetitions. ProposedSection1 80.500(a)(1)is identicalto theAgency’slanguage;

Section180.500(a)(2)is nearlyidenticalexceptfortheomissionoflanguagepertaining

to historicalweatherpatternsandoperationalconditionsthat IERGbelievesis

unnecessary.NothingprecludestheAgencyfrom consideringthis informationin

determiningforeseeability,but manyfactorsoftencontributeto whethertheneedfora

provisionalvarianceis foreseeable,andIERG believesthe inclusionofoniy two factors

will causethatinformationto beovervaluedattheexpenseofothervalid information.

IERG’sproposedSection180.500(b)is very similar to theAgency’sproposed

Section301.109(b).ProposedSection180.500(b)(1)containsmanyoftheconditions
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containedin theAgency’sproposal— someofthe languagehasbeenstricken,aswill be

discussedshortly,andsomeofthe languagefrom theAgency’sproposalis combinedinto

onebroadcondition. IERG’s proposedSection180.500(b)(1)(A)includesmostofthe

requirementsthat arecontainedin theAgency’scondition(A), which requiresmonitoring

of watertemperaturesandvisual inspectionofintakeanddischargeareasto assess

aquaticlife mortality, andcondition(B), which requiresdocumentationofenvironmental

conditionsduring thelife ofthepermit. With regardto theAgency’scondition(A),

IERGstrucktheword“continuously”beforethetemperaturemonitoringlanguageand

“threetimesdaily” beforethevisual inspectionlanguage.IERGbelievesthesechanges

will give theAgencygreaterlatitudeto determinewhat is mostappropriatein a

provisionalvarianceonacase-by-casebasis. IERGhasalsostrickenreceivingwater

from thetemperaturemonitoringlanguagebecauseof issuespertainingto technical

feasibility. With regardto theAgency’scondition(B), IERG strucktheDepartmentof

NaturalResourcesfrom therequirementto documentconditions,andstruckthe 30-day

deadlinefor reportingthoseconditions. Again, IERGbelievesstrikingthis arbitrary

deadlinewill givetheAgencygreaterlatitudeto determinehowmuchtimeis appropriate

for providingrelevantinformation.

IERG’sproposedSection180.500(b)(l)(B)is similar to theAgency’scondition

(C), whichrequiresthe implementationanddocumentationofbiologicalactivitiesto

characterizehowaquaticlife respondsto thethermalconditionsresultingfrom the

provisionalvariance. IERG’s proposalwould notrequireimmediateimplementationof

theactivities,asthe Agency’sproposalwould require,butwould requirebiological

activitiesto be implementedafterconsultationwith theAgency. Thischangewasmade
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to theAgency’slanguageto ensurethatappropriate,meaningfulactivitieswere

implementedby the facility thatwouldsatisfytheneedsoftheAgency. Also,asabove,

IERG strucktheIDNR from therequirementto documenttheactivities, andstruckthe

30-daydeadlinefor documentingthoseactivities.

IERG’s proposedSection180.500(b)(l)(C)is similar to theAgency’scondition

(D), whichrequiresnotificationofany unusualconditionsandactionto remedythe

problem. IERG’sproposal,however,would only requirenotification if theadverse

environmentalimpactwasgreaterthanthoseidentifiedin theprovisionalvariance

application(theAgencyalreadyrequires,pursuantto Section1 80.202(b)(6),that

applicantsprovideanassessmentofany adverseenvironmentalimpactswhichthe

variancemayproduce). IERGdoesnotrequireimmediateactionto betakento remedy

theproblemorto investigateordocumentthecauseandseriousnessoftheconditions,but

IERGdoesrequirethefacility to, if necessary,developaplanto evaluatethenatureand

extentoftheadverseenvironmentalimpacts. Onceagain,IERG struckall referencesto

theIDNR from theAgency’slanguage.

ProposedSection1 80.500(b)(2),whichrequiresthe inclusionofarationalefor

eachconditionimposed,is nearlyidenticalto theAgency’s languagein proposedSection

301.109(b)(1),buthassimplybeenmovedto theendoftheproposedsubsectionfor

structuralreasons.

THE NEED FOR THE PROPOSAL

Quitefrankly, IERGseesno needfor this proposal. IERGfurthernotesthatthe

Agencyhasnot statedany realjustificationfor thisproposal,let alonemadeacompelling

case.TheAgency,in its STATEMENT OF REASONS(Agency’sStatementofReasons,
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p. 5) andin its testimony(Transcript,atpage11) statesthat, in general,thePart 180 rules

haveworkedwell. TheAgencythengoeson to say,“However,giventheknowledgeand

experiencethatcomeswith 20 yearsofconsideringrequestsfor provisionalvariances,the

Illinois EPA is proposingadditionalcriteriain regardsto provisionalvariancesfrom

watertemperaturestandards.”Theadditionalcriteriaarethosethat theAgencyhas

proposedat Section301.109(a)(1 )-(3).

Whenquestioned,theAgencytestifiedathearingthat it currentlyhasthe

authorityto considerthe factorsoutlinedin proposedSection301.109(a)(l)-(3)and

imposeany conditionsit deemsnecessaryin recommendingthegrantofaprovisional

variance.TheAgencyhas,in fact,exercisedthis authorityin thepast(Transcript,at

pages23-26). TheAgency’switness,Mr. Frevert,thenwentonto indicatethat, asa

matterofpractice,theAgencyhasconsideredtheSection301.109(a)(1)-(3)factorsin

evaluatingrequestsfor thermalprovisionalvariancesin additionto thos7ecriteria

articulatedin Section180.202(b).Hestatedthathebelievedit would be beneficialto the

Agency,theregulatedentitiesandthegeneralpublic to provideclarificationon the

materialstheAgencyspecificallyconsiders,its routinewayofoperating,its up-front

communicationofthetypeofmaterialtheAgencyis looking for (Transcript,atpages26-

29). Mr. Frevertstatedit is theAgency’sintentto getthe issueofthermalprovisional

variancesout in theopenandinto thepublicdiscussion... to moreor lessput theutilities

on fair noticethat it is looking attherequestsin adifferent light thanit did tenyearsago,

“andto thatextentI thinkwehaveaccomplishedourpurpose.”

Equally importantasregardstheneedfor theproposalis thequestionofhowthe

existingrule impactson futuredecisionsof affectedfacilities. IERG would arguethatthe
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existing regulationshouldbeneitherso restrictiveasto makevariancesvirtually

impossibleto obtain, norsopermissiveasto discourageactionsto reducetheneedfor

futurevariances.TheexistingPart 180regulationsseemto haveachievedtheappropriate

balance.This is mostclearlydemonstratedbytheAgency’sowntestimonyregarding

provisionalvariancesgrantedduringthesummerof 1999. As theAgencyrelates,the

conditionsencounteredin thesummerof 1999 ledto fourprovisionalvariancerequests

andoneextensionrequest(Transcript,atpages13-15). Twooftherequestswerenever

useddemonstratingakeyvalueoftheprovisionalvarianceprocess— precautionaryaction

to avoidpossibleviolations. Thetwo requestsandtheextensionthatwereusedledto

discussionsbetweentheAgencyandthefacilities in question.Weunderstandthat, in

both cases,thefacilities installed,atconsiderablecost,additionalcooling capacity.Thus,

thePart180 rulesallowed(andshouldcontinueto allow) rapidreliefwhenneededwhile

atthesametime promptingactionsto lessentheprobability thattheywill in factbe

needed.This, IERGbelievesis theproperbalancefor aregulationofthetypein

question. Simplyput: if it’s notbroken,don’t fix it!

POLICY AND PRECEDENT

In its STATEMENT OF REASONS,theAgencystatesthatthe“proposalsets

forth howtheIllinois EPA will exerciseits provisionalvarianceauthorityconsistent-with

theAct andtheIllinois EPNsregulations”(Reasons,atpage2). As theproposalis

structured,eachofthecriteriacontainedin Section301.109(a)(l)-(3)arerequirements

placedontheAgency’srecommendationto theBoardandnoton theregulated

community. Theyarein essencetheAgencyproposingto regulatetheAgency. Rather

thaninforming theregulatedcommunity,thesenewcriteriaappearto benewstandards
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by which theBoardjudgesAgencyaction,andarethus limiting factorsthat areneither

articulatednorcontemplatedin theAct.

Thecriterioncontainedin proposedSection301.109(a)(1) seeksto limit

“arbitraryorunreasonablehardship”to thatcausedby “weatherandoperational

conditions.”Thesecondcriterion introducestheconceptofrequiringan explanationof

thatwhich is “reasonablyforeseeable”basedon historicaleventsto avoidundue

hardships.Theregulatedcommunityis ata lossasto whatthismeansandhow it canbe

accomplishedby theAgency. Thethirdcriteriaappearsto introduceatestor

considerationin recommendingthegrantordenialofa thermalprovisionalvariance,

usingpasthistoryasatestfor future variances.Theconditionsthat constitutean

arbitraryorunreasonablehardshiparenotcalendardependant,butratheraregenerally

theresultofeventsbeyondthecontrolof theapplicant.

Theimplicationofthesenewcriteriais to establishlimits in termsofmagnitude

andtime, in contrastto theGeneralAssembly’sdecisionto placenosuchlimit on what

constitutesanarbitraryorunreasonablehardship. It is, andalwayshasbeen,the

obligationoftheapplicantfor aprovisionalvarianceto demonstrateanarbitraryor

unreasonablehardship,andtheobligationof theAgencytojudgethevalidity ofthat

claim. Expressionsofcriteriafor administrativedecision-makingareappropriatebut

thesecriteriamustbebasedin theenablinglegislation. TheAgencyhasidentifiedno

examplesofareaswheretheregulatedcommunitywasmisledby ormisinformedofthe

Agency’sapproach,orwherePart180 didnot advisetheregulatedcommunityof what

wasappropriate.
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Thecombinedresultofthe interrelatedcriteriacontainedwithin Section

301.109(a)(1)-(3)appearsto be intendedto placenewandadditionallimits onthe

Agency’sability to recommendthegrantofathermalprovisionalvariance.TheAgency

hasstated,andIERGagrees,thata recommendationto grantaprovisionalvarianceis a

defacto grantoftheprovisionalvarianceitself. Theonly rationalefor theselimiting

criteriais to adopta Boardruleto effectivelydictateto theAgencywhattheymayormay

notrecommend,thus implying Boardpowerto reviewAgencydecisionsfor compliance

with thesecriteria. This wouldput theBoardin thepositionofassertingauthoritythatit

wasnot grantedundertheAct, whichstates:

The Board shall grantprovisional variances,only upon notification from the
Agency that compliance on a short term basis with any rule or regulation,
requirementor order of the Board, or with any permit requirementwould
imposean arbitrary or unreasonablehardship. Such provisionalvariancesshall
be issuedwithin 2 working daysof notificationfrom theAgency

(415 ILCS 5/35(b)).

Theproposalnextwould imposearequiredsetof conditionsuponthe

recommendationto grantaprovisionalvariance. It appearsthattheconditionslisted in

Section301.109(b)(2)(A)-(E)wouldnecessarilybeincludedin thegrantingofa

provisionalvarianceabsentjustification fromtheAgencyto thecontrary. Onceagainthe

impositionof limitations on theAgency’sdiscretionto identify appropriateandnecessary

conditionson thegrantofaprovisionalvarianceis counterto thetwin criteriaofan

expeditiousprocessandtheshort-termnatureof relief thatareattheheartofa

provisionalvariancepetitionanddecision.Again, astestifiedto at hearing,theAgency

alreadyhasthe authorityto imposeany andall reasonableconditionson aprovisional

variance.
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Whatthenis thepurposeofmandatingasubsetofpossibleconditionsfor special

inclusionin athermalprovisionalvariancein aBoardrule? Theonly possiblereasonis

anattemptto somehowlimit theAgency’sauthorityandshift thedecision-making

powers. Further,theaddedrequirementfor theAgencyto articulaterationalesin a

recommendationincreasesthetime neededto preparethatrecommendationandwould

only serveto delaytheissuanceofthevariance,thusfrustratingtheneedfor rapid

resolutionoftheissuesathand. I would addthat, in IERG’s opinion,certainofthe

recommendationsappearto bewell beyondthescopeofaprovisionalvarianceand

would imposeresponsibilitiesofanunknowntypeanddurationon theregulated

community.

Thesoleexpressedreasonorneedfor theproposalis to provideacommunication

tothe regulatedcommunityandthecitizensofIllinois oftheprocessthattheAgency

goesthroughin recommendingthegrantofathermalprovisionalvariance. Yet, Mr.

Frevertnotedthatthemerefiling oftheproposalput theregulatedcommunityon fair

noticeandto that extentaccomplishedtheirpurpose(Transcript,atpage33). Thisbegs

thequestionsofwhethertheregulationis neededandwhy it is proposedto theBoard.

Accordingto Mr. Frevert,it certainlyis notneededin thenearfuture. Thereareonly a

handfulof entitiesthathaverequestedthermalprovisionalvariancesin thepast12 years

— 5 to beexact. Thereareonly afewmorelikely to be subjectto thisproposalatany

timein thefuture. Thereis an additionalunknownuniverseofpotentiallyaffected

facilities thathavethermaldischarges,but to datehavenot foundit necessaryto avail

themselvesofsuchrelief.
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Thereis no reasonto believethatthegoalof communicatingtheintentofthe

Agencycannotbeaccomplishedin waysotherthanaprecedentsettingandstatutorily

uncertainregulatoryproposal.Mr. Frevertstatedtherewereanumberofwaysto proceed

to achievetheAgency’sobjectiveto put industrieson noticeto expectthis to bethe

routinewayofoperatingin the future. TheBoardproceedingcurrentlyunderwaywas

selected“asthe dustsettled”(Transcript,atpage23). IERGmaintainsthat theAgency’s

objectivehasbeenachieved,andthat industry is on notice. UnlesstheAgencycan

provide,amuchmoredefensibleSTATEMENT OF REASONSfor theproposal,IERG

would respectfullysuggestthat theBoarddismisstheproceedingasunnecessaryand

unjustified,or in the alternativedeclineto adopttheproposalbasedon inadequate

supportingin therecord.

THE SCOPE OF THE PROPOSAL

Applicability to all thermal discharges

:

As drafted,theproposal,if it wereto be adopted,appliesto anyandall facilities

thathaveanytype ofthermaldischarge.Thesefacilities andtheirthermaldischarges

rangefrom largeelectricgeneratingfacilities requiredto makethermaldemonstrationsto

thesmallestdischargeat afacility subjectto theprovisionsof35 Ill. Adm. CodeSection

302.211(e).As previouslynoted,only a limited numberof facilitieshistoricallyhave

availedthemselvesofthermalprovisionalvariances. In its STATEMENT OF

REASONS,theAgencyhassaidthattheproposalwill likely only impactelectricutilities

(Reasons,atpage9). However,theAgencyhasindicatedathearingthattheproposal

shouldbeapplicableto all thermaldischarges.Further, theAgencyacknowledgedthat

somefacilitiesmaynothavethedepthanddegreeof informationanticipatedunderthis
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proposal.IERGthenmustquestionhowsuchdischargerscanmeettheproposedPart

301 requirementsshouldaprovisionalthermalvarianceeverbeneeded.Theuncertainty

regardingthethresholdandapplicability languageoftheproposalmakesit incumbenton

theAgency,astheproponentofaregulation,to identify theuniverseof affected

facilities.

Certainof IERG’smembercompanieswill offer testimonyonconcernswith the

proposedregulationsin greaterdetail. Thetestimonywill primarily centeron large

thermaldischarges.Thetestifyingcompanies,aswell asmanyothers,maywell have

otherthermaldischargesthatwould fall underthepurviewofthisproposal. Butbefore

theycanadequatelyrespondto the impactthisproposalwill haveonthem,theproponent

mustclearlyprovideinformationonwho is affected,andprovideanassessmentofthe

ability ofsuchfacilities to comply. Absentsuchinformation,IERGwould submitthat

theproposalbedeferreduntil suchinput canbeprovided.

Applicability to re2ular aswell asemergencypetitions

:

TheAgency’srulesat Part180 distinguishbetween“regular” applications(35 Ill.

Adm. CodeSection180.202)for provisionalvariancesandemergencyapplications(35

Ill. Adm. CodeSection180.204).On its face,theemergencyapplicationprocedure

contemplatesthatthe informationrequiredin a Section180.202(regular)application

wouldnotnecessarilyberequired.Rather,Section180.204providesthattheAgencywill

notify theapplicantof whatspecificinformationmustbe supplied. Section180.301

contemplatesthattheAgencywill reviewSection202 andSection204 variancerequests

basedondifferent informationrequirements.

14



Therationaleforthedifferencesis self-evident.Therewill becases—

notwithstandingthebesteffortsoftheapplicant— whentheneedfor aprovisional

varianceariseswith little orno warning. This suddennessfactoris bestdemonstratedby

thefactthat,whengranted,theAgencyoftenmakesaprovisionalvarianceretroactive,

effectivefrom thedateit wasappliedfor ratherthanthedateofthegrant.

Theproposalat Section301.109appearsto attemptto renderthis distinction

betweenemergencyandregularprovisionalvariancesnull andvoid. By requiringthe

Agencyrecommendationsto “specificallyaddresseachofthecontentsrequiredofany

applicationfor aprovisionalvarianceunder35 Ill. Adm. Code180.202(b)”theAgency’s

latitudeto actlackingSection180.202(b)informationis effectively removed.More

importantthanthespecific languageis the intentandimpactoftheregulation. Woven

throughoutthisproposalareasetofmandatesandimperativesthatcanonly serveto

delaythetimelinefor theAgencyto makearecommendationto theBoard. Under

Section180.302,theAgencyhas30 daysfrom thereceiptofan applicationto either

recommendagrantornotify theapplicantandthe Boardofadenial. Thenewconstraints

imposedon theAgencyby thisproposalput all partiesin a difficult position.

TheAgencywill haveafewoptions: 1) imposeall ofthe conditionsunder

Section301.109,evenif theyhavenot hadtime to assesstheability ofthefacility to

complyortheneedfor a specificcondition;2) pay lip serviceto theconditionsandnot

imposeanyorall ofthem;or3) denytheprovisionalvariance.Theapplicantmaywell

be forcedto eitheracceptconditionsit maynotbeableto meet,or incuranarbitraryand

unreasonablehardshipthusavoidingthe needfor theprovisionalvariancebut facingthe

potentialthreatofanenforcementaction. All oftheseoptions,for theAgencyor forthe
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applicant,constitutebadpublic policy andevenworseregulatorylanguage.Unlessthe

proposalclearlyandeffectively recognizestheexistenceofemergencysituationsand

providesaworkablemechanismto addresssuchsituations,it is fatally flawed.

THE ROLE OF THE IDNR IN THE PROPOSAL

Illinois facilities areheavilyregulatedin theenvironmentalarea.In numerous

instances,specificstateagenciesotherthantheIEPA aregivenstatutoryauthorization

overaspecificregulationor law. Examplesinclude: theIllinois Emergency

ManagementAgency(“JEMA”) in theCommunity-Right-To-Knowprogram;theIllinois

Departmentof Agriculture (“IDOA”) asregardsagrichemicalfacility remediation;and

theIllinois DepartmentofTransportation(“IDOT”) as regardshazardousmaterial

transportation.The list goeson,butwith acommontheme. TheGeneralAssembly

vestedauthorityin a specifiedstateagencyandtheregulatedcommunitywassoadvised.

A critical factorin abusiness’scompliancestrategyis knowledgeofwhotheregulatoris,

andtherulesthat governthoseregulators.Thisproposalattemptsto elevateastate

agency,theIDNR, to therole of“regulator”by formal inclusionin thedecision-making

processvia Boardaction. Thereis no statutoryprovisionfor this and,therefore,it is an

unauthorizedandillegal action.

Whatis theproposedintendedroleoftheIDNR in theprocess?Is it to simply

advisetheAgencyor is it to directdecisions?Is theIDNR to be consideredanimpartial

governmentalconsultantto theAgency,oranadvocateofa specificpointofview? A

reviewofthequestionsaskedoftheAgencyby IDNR representativesattheJune7, 2001,

Hearingleaveslittle doubtasto the answerto this question.Plainly, theIDNR believesit

needsalargerrole in theprovisionalvarianceprocess,andbelievesthat theAgencyis not
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performingitsjob. But only theGeneralAssemblycangiveIDNR arole in thisprocess

and,until it doesso,theBoardis notauthorizedto involve theIDNR in provisional

variancedecision-making.

IERGrecognizesthatprovisionalvariancesareonafasttime line andthenormal

opportunityfor inputis greatlylimited. Wearenot blind to thefactthattheAgencymay

opt to providetheIDNR with acopyofeachthermalprovisionalvariancerequest.That

is its option. It is alsotheAgency’soptionto acceptor rejectanycommentsthat IDNR

mayoffer. It is mostemphaticallynot theAgency’sobligationorrequirementto

consideroracceptIDNR’s input. To formally interjectIDNR into regulatorylanguageis

to giveit statusakin to aregulator,absentstatutoryauthorization.

As I notedabove,theregulatedcommunityexpectsanddeservesto knowexactly

which entitywereportto, andtherulesby which wehaveto abide. Currently,asregards

to provisionalvariances,theansweris clear— theJEPAand35 Ill. Adm. CodePart180.

If the StateofIllinois wishesto changetheentity to whichtheregulatedcommunitymust

report,IERGrespectfullysuggeststhatsuchachangebemadeby the GeneralAssembly.

** ** * * * * * *
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IERGreservestheright to supplementor modify this pre-filedtestimony.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
REGULATORY GROUP,

By:
RobertA. essina

Dated:August8, 2001

KatherineD. Hodge
HODGEDWYER ZEMAN
3150RolandAvenue
PostOffice Box 5776
Springfield,Illinois 62705-5776
(217)523-4900

RobertA. Messina
ILLINOIS ENVIRONMENTAL
REGULATORY GROUP
215 EastAdamsStreet
Springfield,Illinois 62701
(217)522-5512

IERG:OO1/R Dockets/FiI/RO1-3 1
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Exhibit A

TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE C: WATER POLLUTION

CHAPTER I: POLLUTION CONTROL BOARD

PART 301.109(NEW

)

Section301.109Provisional Variances from Water Temperature Standards

The A~encv shall adopt procedures and criteria specificto the applications for
provisional variances from water temperature standards. Such proceduresshall

:

a) Identify what factors the Agencywill considerwhen reviewing an
application for a provisional variance from water temperature standards

.

and

b) Identify the typesof conditionsthat the Agency may impose in any
recommendationto grant a provisional variance from water temperature
standards to the Board

.

TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE C: WATER POLLUTION

CHAPTER II: ENVIRONMENTAL PROTECTION AGENCY

PART 180
PROCEDURES AND CRITERIA FOR REVIEWING
APPLICATIONS FOR PROVISIONAL VARIANCES

SUBPART E: THERMAL PROVISIONAL VARIANCES

Section180.500Provisional Variances from Water Temperature Standards

a) An Agencyrecommendationto the Board under 415 ILCS 5/35(b

)

regarding a requestfor a provisional variance from any water
temperature standard setforth in 35 Ill. Adm. Code 302.211or 303 or
any other rule, permit. or Board order, must specifically address eachof
the contents required of any application for a provisional variance under
35 Ill. Adm. Code 180.202(b)or 180.204,as applicable. An Agency



recommendationissuedin responseto anapplicationsubmittedpursuant
to 35 Ill. Adm. Code180.202(b)mustto theextentreasonablypossible:

1) Indicateif the arbitraryor unreasonablehardshipresultsfrom
weatherandoperationalconditions:and

Indicatewhetherthe conditionsin subsection(a)(l) of this Section
werereasonablyforeseeable

.

b) Whenissuinga recommendationdescribedin subsection(a) of this Section.the
Agency

:

1) Shallconsidertheappropriateconditionsto imposein its
recommendationto grantaprovisionalvariance,includingthe
following

:

A) Requiringthepetitionerto monitor or assessat regular
intervals intakeanddischargewatertemperatures,to
visually inspectintakeanddischargeareasto assessany
mortalitiesto aquaticlife, to documenttheresultsof these
activitiesand to submitthedocumentationto the Agency
aftertheprovisionalvarianceexpires

:

B) Requiringthepetitionerto implementadditional
monitoringactivitiesotherthanthoseaddressedin (A

)

aboveafterconsultationwith the Agency:andto submit
thedocumentationto theAgencyaftertheprovisional
varianceexpires

:

C) Requiringthepetitionerto iniinediately notify theAgency
if adverseenvironmentalimpactsgreaterthanthose
identifiedin the applicationin responseto 35 Ill. Adm

.

Code180.202(b)(6)resulting from theprovisional
variancearediscovered:and, if necessary,to developa
planto evaluatethe natureandextentof the adverse
environmentalimpacts,which shallbe submittedto the
Agency:and

2) Shallspecificallyaddressits rationalefor conditionsimposedin
therecommendation

.

(Source: Addedat — Ill. Reg. ___________, effective___________


