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ORI6~NA[
BEFORE TFJE ILLINOIS POLLUTION CONTROL BOARI)

IN THE MATTER OF:

PROPOSEDAMENDMENTS TO: ) R04-22
REGULATION PETROLEUM LEAKING ) (Rulemaking—UST)
UNDERGROUND STORAGETANKS
35 ILL. ADM. CODE 732

IN TI-IF MATTER OF:

PROPOSEDAMENDMENTS TO: ) R04-23
REGULATION PETROLEUM LEAKING ) (Rulemaking--UST)
UNDERGROUND STORAGE TANKS ) Consolidated
35 ILL. ADM. CODE 734

PUBLIC COMMENT

Now comesProfessionalsof Illinois for the Protectionof the Environment(PIPE),by and

throughits attorneys.Claire A. Manning, Brown, Hay & StephensLLP. andoffers the following

public commentin this proceeding.for the Board’sconsideration,prior to movingthe rule as

proposedby thc Illinois EnvironmentalProtectionAgency (Agency) to SecondNotice.

The Professionalsof Illinois for the Protectionof theEnvironment(PIPE) would like to

thank the Pollution Control Boardfor the opportunityto appearbeforeit andpresentevidence,

argumentandcommentin this public hearing— the statutorypurposeof which is to provide

public input into this regulationprior to its being declaredby the Boardto he appropriateand

reasonablefor promulgationas a staterule. Indeed,pursuantto the Illinois Environmental

ProtectionAct (“Act”) andthe AdministrativeProceduresAct (APA), the Boardhasbothbroad

and specific responsibilitiesin promulgatingrulessuch as thosepresentedhere. Most

importantly,the Board’sbroadregulatoryresponsibilityrests,independently,in providing

assuranceto the citizensof Illinois that the environmentis protected.
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In this case,regardlessof otherpotentialdesignson the undergroundstoragetank fond.

the Board’s sole concernshouldbe with the broadpurposeof the leakingundergroundstorage

tank (LUST) regulationsandfund: to provide assurancethat Illinois’ LUST programeffectively

meetsthe goal for which ii wasestablished,the completeremediationof the thousandsof Illinois

LUST sitesthat are eligible for reimbursementthroughthe LUST fund. Indeed,theprimary

purposefor the LUST fund, the purposefor which it wasestablishedandfor which ownersand

operators(00) paya substantialdeductible,is to havethe stateassume100 ¾of therest of the

financial responsibilityfor the reniediation. The testimonyof Bill Fleishli from the Illinois

PetroleumMarketersand ConvenienceStoreOperatorsestablishesthat fact.

Much evidencehasbeenpresentedin this proceeding. One of themost importantpieces

of evidencefor the Board’sconsiderationoughtto be: despitethe factthat millions of dollars are

usedeachyear for the administrationof thefond, almostone-halfof thesites in the program

havenot evenbegunremediation.’ Therefore.prior to moving this rule to SecondNotice, the

Boardshouldhe convincedthat therule asproposedwill result in remediationof moresites— not

less. Yet, the wealthof the evidencein this proceedingsuggestsotherwise. Certainly, the

Boardcannotbe convincedon thebasisof this recordthat moresiteswill heremediatedwith the

promulgationof this rule.

Thishasbeenavery controversialrule, with anunusualamountof variedopposition—

and,importantly, a dearthof supporters. Indeed,onecould suggestthat theonly two entities

who haveappearedto havevoicedsupportfor the rule arethe Agency itself and,asset forth in

its First Notice opinion, theBoard.

Importantly,aswith muchofthe actualstatisticsin this pmceoding,that information waspresentedby PIPE,the
companieswhosevery businessit is to remediatemoresites — not by theadministratorsof the program,whosejob it
is to ensurefull reniediationis accomplishedin accordancewith establishedfederal objectives.
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Certainly.PIPE acknowledgesits appreciationto the Board andits staff for the

attentivenesspaid to the membersof PIPE which, as all participantsnow know, is anassociation

of Illinois companiesinvolved in undergroundtank remediationproductsandsen’ices

throughoutIllinois. The mostvocal membersof PIPFhavebeenthosesmall Illinois companies

who reniediatea substantialpercentageof the undergroundstoragetank sitesin Illinois. much of

it for downstateownersandoperatorswhosepropertiesare not geographicallylocatedin

growing urbanmarketsandwho likely haveno corporatestructureto rely upon As the record

demonstrates,not all ownersandoperatorscanassumea percentagecost of thereniediation

beyondthe deductiblethey havealreadypaid (with the justifiable expectationthat the statutory

LUST programallows for lull remediationof contaminatedpropertyupon paymentof the

deductible.)

I’he evidencein this proceedingestablishesthat therule asproposedwill, more likely

thannot. requireownersandoperatorsto pick up a largepercentageof the actualcostof the

remediationand,whenthat is not possible,theresimply will heno reniediation. Clearly. the

rule asproposedrestricts“maximum” reimbursementto a level that hasprovento be lower than

the level that the Agency hashistorically paid for thevery sameservicesandproducts. In its

First Notice opinion, the Boardin fact recognizedthat the Agency’sdesignatedmaximumrates

werenot statisticallydefensible.Sincethat First Notice Opinion,they certainlyhavenot become

moredefensible;in fact, they areevenlessso, especiallygiventhe staggeringevidenceUSI

presentedat the lastpublic hearingbasedupon information from theAgency’sown database.

Given that evidence,PIPE mustqueryhow the Agency’sdesignatedrates,whenestablishedas

maximums,canhe consideredby theBoardto he “reasonable”reimbursement.
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Moreover,aspointed out repeatedlyby Dan Goodwinand David Keimedvfrom the

AmericanCouncil of EngineenngCompanies,as well asMike Rappsfrom RappsEngineering

on behalfof the Illinois Society of ProfessionalEngineers,and PIPE, the rule is fatally flawed

becauseit fails to contain“scopeof work” language:thus, it fails to identify what actual work

the .Agencywill considerreimburseable.

To addto this uncertainty,the Agency hasinsistentlyrefusedany attemptsto mutually

designa processthat would allow for cost disputesto be reasonablyand cost effectively

resolved. As it is, if promulgated,the rulewill he implementedin a virtual vacuumof review —

since,as therecord demonstrates,the costsof legally challenginganyAgency reimbursement

decisiongenerallyexceedsthe discretecoststhat are at the heartof the dispute. Thus.the

programdoesnot providefor theproceduraldueprocessconstitutionallyrequiredin an

administrativeprocess.

PIPEandthe otherparticipantsin this rulemakinghavepresenteda myriad of

information and evidenceto the Board for their considerationin this regulatoryproceeding.

Unlike an adjudicatoryproceeding,wheretheBoard actsin a quasi-judicialcapacity,the Board

hereis called upon to act in its quasi-legislativefunction. This is a fact finding proceeding,

wheretheBoard is obligatedto utilize therecordfactstn its determinationof the proprietyand

workability of aproposedrule. The Act doesnot requirethat the partipantsin a regulatory

proceedingpresenta viablerule (or numbers)asalternativesto that set forth in the proposal

underconsideration.

Nonetheless,individual PIPEmembershavetakentheirbestshotat presentingdraft rule

languageto the Boardthatwould achievethe Act’s objectiveswhere the Agency’s rule doesnot.

While thereis little expectationthat the Boardwill do awholesaletradeof the Agency’s
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proposedrule for oneof the PIPEmembersproposeddraft rules.and senda PIPE proposedrale

to SecondNotice, thereis everyexpectationthat (he Board will exerciseits authority and

responsibilityto substantiallyredraft this rule. Quiic simply, without substantialchanges,the

Agency’s rule is not readyfor SecondNotice andreview by the Joint Committeeon

Administrative Rules.

The Board is certainlyqualified andauthorizedto makesuchchangesas this is a Board

rule that is being promulgated.not an Agency rule. The regulatoryprovisionsof theAct

establishthe Board’sresponsibilityfollowing hearingas follows: “.After such hearingthe Board

may revisethe proposedregulationsbeforeadoptionin responseto suggestionsmadeat the

hearing,without conductinga further hearingon the revisions.” Also, the Act allows that

“nothing hereinshall precludethe Board from, on its own motion (2) modifying aproposed

rule following receipt of comments,objections.or suggestionswithout agreementof the

proponentafterthe end of the hearingandcommentperiod.”

PIPErespectfullyrequeststhat the Board exerciseits independentjudgmentand

substantiallyamendthis rule, consistentwith theevidenceandpublic commentpresented,prior

to sendtnganythingto SecondNotice. PIPE recognizesthat suchchangeswill likely’ requirethe

Boardto takethis regulatoryproceedingbackto First Notice. PIPEsuggeststhat suchis

imminently preferableto moving the Agency’sdrafted rule to SecondNotice. Alternatively,

PIPEwould suggestthat the Board write an opinion that analysesthe approachessubmittedby

PIPEmembers,andrequiresthe Agency to work with theparticipants,pursuantto aBoard-

establishedtimetable,in developinga new First Noticeproposalwhich specifically addressesthe

legitimateconcernsraisedin thisproceeding.
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As a final comment.PIPE would submit that the Illinois environmentalrcgtilaiorv

process,asenvisionedby the Act, is meantto providemeaningfulpublic input into the

promulgationof Boardrules. If the Boardmovesto SecondNotice with the Agency’s rule.

without substantialchangethat addressesthe significant public input the Boardhasreceived,that

input will in no way havebeenmeaningful. Moreover, the promulgatedrule will not he based

upon record evidence,hut insteadwill he basedupon the Agency’s “we know it whenwe seeit”

approachwhich is. at its core, arbitrary.

Respectfullysubmitted,

dL~
Claire A. Manning
On Behalf of the Professionalsof Ilim is for the
Protectionof the Environment

BROWN. hAY & STEPHENS.LLI’
Claire A. Manning, Esq.

RegistrationNo. 3124724
205 S. Fifth Street,Suite700
P.O. Box 2459
Springfield,H. 62705-2459
(217) 544-8491
(217) 241-3111(fax)
cmanning~bhslaw.com
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PROOF OF SERVICE

The undersigned states that a true and correct copy of the foregoing PUBLIC

COMMENT,was served on the individuals listed on the Board’s Notice list, as reflected on the
Board’s website on September 23, 2005. below by mailing the same via the United States postal
service, Springfield, Illinois on September 26, 2005:

___ __~

BROWN, HAY & STEPHENS,LLP
Claire A. Manning, Esq.
Registration No.3124724
205 S. Fifth Street. Suite 700
P.O. Box 2459
Springfield, IL 62705-2459
(217) 544-8491
(217)241-3111 (fax)
emannin u(thhhslaw.com

7




