N

o 00 b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

304

BEFORE THE | LLI NO S POLLUTI ON CONTROL BOARD

VOLUME | |
IN THE MATTER OF: )
)
SI TE REMEDI ATI ON PROGRAM ) R97-11
35 ILL. ADM CODE 740 ) (Rul emaki ng - Land)

The following is a transcript of a rul emaking
hearing held in the above-entitled matter, taken
stenographically by LORI ANN ASAUSKAS, CSR, RPR, a
notary public within and for the County of Cook and
State of Illinois, before Any Hoogasi an, Hearing
O ficer, at 100 West Randol ph Street, Room 9-040,
Chicago, Illinois, on the 26th day of Novenber,

1996, A.D., commencing at the hour of 10:00 o' cl ock

a. m

**k **%k **k **k k%

L. A REPORTING - (312) 419-9292



N

o 00 b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

APPEARANCES:
HEARI NG TAKEN BEFORE:

I LLINO S POLLUTI ON CONTRCL BOARD,
100 West Randol ph Street
Suite 11-500
Chi cago, Illinois 60601
(312) 814-4925
BY: MS. AMY HOOGASI AN,
HEARI NG OFFI CER.

LLI NO S POLLUTI ON CONTROL BOARD MEMBERS PRESENT:
Kevi n Desharnai s
Chuck Fei nen
Tanner Grard

Kat hl een Hennessey
Marili MFawn

J. Theodore Meyer
Jenni fer Moore

Di ane O Nei l

K. C. Poul os

Anad Rao

H ten Soni

Mari e Tipsord
Joseph i

SESSFFFSFFSSS

I LLI NO S ENVI RONMENTAL PROTECTI ON AGENCY MEMBERS
PRESENT:

Shirl ey Baer

Lawr ence Eastep

Gary P. King

Ri ck Lucas

Bob O Hara

Todd Rettig

Vi cky L. VonLanken

Mar k W ght

SESSSESE

OTHER AUDI ENCE MEMBERS WERE PRESENT AT THE HEARI NG,
BUT NOT LI STED ON TH S APPEARANCE PAGE.

L. A REPORTING - (312) 419-9292

305



306

1 I NDEX

2 PAGES
3 CREETING BY HEARING OFFICER. .. .............. 307 - 308
4  QUESTI ONS AND ANSWERS BY | PCB AND | EPA. ... .. 309 - 481
5 CLOSING COMENTS BY HEARING OFFICER. .. ...... 482 - 485

6

* * *x * * *x * *

NO EXHI BI TS MARKED THI S SESSI ON

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

L. A REPORTING - (312) 419-9292



N

o 00~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

307

THE HEARI NG OFFI CER: kay. Let's go
back on the record this norning.

Good nmorning to everyone. Wl cone
back to the second day of hearings in R97-11 relating
to the matter of the site remedi ati on program which
relates to the Part 740 proposal as subnitted by the
agency.

This nmorning, | just want to state
who is here fromthe board on the record. W have
our presiding board nenbers who have been assigned
to this rul emaki ng Kat hl een Hennessey, Marili MFawn
and Tanner Grard. W also have another board nenber
with us here today, M. Joseph Yi. W have two
nmenbers fromour technical unit here today as well,
Anan Rao, who is sitting up here with us today, and
in the back it Hiten Soni. W also have Board Menber
Grard' s assistant, Marie Tipsord. | believe that's
all we have here today fromthe board.

W left off yesterday with
Section 740.420. How we have decided to proceed
this norning is again to go through the sections
with the prefiled and then take all follow up
guestions to that particular section at the end

of the prefiled questions that are specific to

L. A REPORTING - (312) 419-9292
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t hat section.

So if you do have a follow up
guestion to soneone's specific question, we would
appreciate it if you would save those questions
to the end of that particular section just so we
can proceed in a nuch nore organi zed fashion

Let's start, then, with the
site renedi ati on advisory conmittee's question
nunber thirty-five.

MR. Rl ESER: Thirty-five has to do
with not requiring renediation applicant's to
analyze all for contaminants and that's been
asked and answer ed.

W are now at thirty-six.

THE HEARI NG OFFI CER: Ckay. You
may proceed.

MR Rl ESER Okay. Please clarify
by way of exanple what is intended by the term
"contam nated material s" as used in Section
740. 420(b) (2) (C) other than defined wastes and
hazar dous substances?

MR. EASTEP: Requested materi al
could nmean contani nated medi a such as groundwater,

soil or other products which may be contamni nated

L. A REPORTING - (312) 419-9292
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such as recyclable materials like used oil, asbestos
covered piping, et cetera.

M5. ROSEN: Thank you

MR. Rl ESER: Is that in any way
di fferent from contamn nants of concern?

MR EASTEP: Contami nated materials
coul d be contani nants of concern.

MR. Rl ESER: But they mnight not
be because they wouldn't be as a result of this
speci fied environnental condition, for exanple,
in the context of the focused site investigation?

VR. EASTEP: Again, this would be
site-specific.

MR. Rl ESER: Thank you

THE HEARI NG OFFI CER: M. Wt son
woul d you pl ease proceed wi th question nunber
ei ght as subnitted by Gardner, Carton & Dougl as?

MR, WATSON: Ckay. The question
is what is the agency's view on the use of
alternative investigative technol ogies, such as
geoprobes, as a standard and acceptable practice
of generating the data requested in the proposed
Part 740 regul ations?

MR. EASTEP: If they are appropriate

L. A REPORTING - (312) 419-9292
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for investigation, they are certainly allowable.
The agency has a geoprobe which it uses in the
conduct of its investigations.

MR, WATSON: So you woul d accept
geopr obe technol ogy as an appropriate nethod for
conducting an investigation?

MR. EASTEP: If it's appropriate at
that site, yes.

MR, WATSON: How woul d you deternine
whet her or not it's appropriate at a site?

VMR. EASTEP: You wouldn't use it on
surface water sanples, for exanple.

MR, WATSON: But with respect to soi
sanpling, you could, in fact, use geoprobes?

VMR. EASTEP: Yes, if it's appropriate.

You nay get into material like rock that it can't
go through. That nmay be a technical lintation for
you.

MR, WATSON: But it's generally
acceptabl e as a neans to do sanpling?

VR. EASTEP: Yes.

MR, WATSON: What about hydropunch
nmet hodol ogi es? Wbul d those be appropriate for

site sanpling activities?

L. A REPORTING - (312) 419-9292
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VMR. EASTEP: It might be, yes.

MR, WATSON: Again, would that be --
when you say it night be, is that that it would
be generally acceptable other than in extreme
ci rcumst ances?

MR. EASTEP: We don't normally
determ ne the equi prent that people use other
than, you know, if there is sone standard associ at ed
wi th how you col | ect sanples and they have to
denonstrate that the sanples have been collected
S0 as not to be cross-contanminated. So it has
to be representative and stuff like that, but we
don't nornally dictate what equi pnent peopl e use.

MR, WATSON: Has the agency all owed
soil gas analysis to also be used in site
i nvestigation activities?

MR EASTEP: Yes, we have.

MR WATSON: And that would al so
be potentially appropriate for use under a site
remedi ati on progranf

VR. EASTEP: Yes.

MR, WATSON: Woul d t he geopr obe
and hydropunch net hodol ogi es be appropriate for

confirm ng conpliance with remedi ati on objectives

L. A REPORTING - (312) 419-9292
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VMR. EASTEP: In many instances, |

woul d certainly say a geoprobe woul d be appropri ate,

yes.
MR, WATSON: But not a hydropunch?
MR. EASTEP: It might be. | just --

you know, | would feel nore confortable if |I knew a

site-specific question of what you were doi ng and
how you were doing it

MR, WATSON: Yes. W are just trying
to clarify that these nethodol ogi es are avail abl e
for people to do site characterization and
confirmati on of renediati on objectives on a genera
basis. Obviously, we're understanding that there
may be certain instances where the agency woul d
not --

MR. EASTEP: I think I answered your
question in this regard.

MR, WATSON: That's all | have on
t hat .

THE HEARI NG OFFI CER: M. Watson
you al so indicated yesterday that you had two issues
that you wanted to followup on or get into regardin

this section. Since we are finished with all of the
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prefiled questions pertaining to this section, would
you like to address that at this tine?
MR, WATSON: Yes. Thank you

M. Eastep, we have been
tal ki ng about whether or not -- to what extent
the requirenents for site characterization under
a Phase 2 site assessnment woul d be consi stent
with the requirenents of the USEPA gui dance on
conducting remedi al investigation feasibility
studies, which is referenced as a document that
the agency relied on in developing its site
assessnent requirenents.

My question to you was what
i s your understanding of the differences between
what is required for site assessnent in the site
renedi ati on program as opposed to the requirements
for conducting renedial investigations under the
USEPA gui dance docunent ?

| believe that you had given
me one itemthat you thought was different and
that was with respect to data collection
requirenents.

MR. EASTEP: I think I nmentioned data

quality.
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MR, WATSON: Data quality. GOkay. |'m
sorry. That's nore accurate.

MR EASTEP: | don't think we are
prepared to go down itemby-item cross-referencing
t hose.

MR. WATSON: Well, okay. Do you have an
under st andi ng of any other --

MR EASTEP: | don't think that I'm
prepared to go any further. | don't have any
docunments with ne.

MR, WATSON: So you do not have an
understandi ng as you sit here today of any other
di stinctions between --

VR. EASTEP: | just said I'm not
pr epar ed.

THE COURT REPORTER  Sir, would you |et
him finish the question so we have a conplete record.
Then, we'll let you have an opportunity as well.

VMR. EASTEP: Thank you

MR, WATSON: I"mnot trying to confuse
you. |'mjust asking you whether or not you have an
under st andi ng today of any other differences between
the requirenents of the site remedi ati on program and

USEPA gui dance?

L. A REPORTING - (312) 419-9292
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If you know of f the top of your
head, that's what |I'masking for. |If you don't,
then, you can just say that.

VMR. EASTEP: I just indicated that |'m
not prepared to sit down and conpare the two.

MR, WATSON: So what you're saying is
today, other than the data quality standards, you are
not aware of any other distinctions?

THE HEARI NG OFFI CER: Excuse ne.

Let me interrupt for a noment.

I's this something that perhaps
M. Eastep could address at the next hearing?

MR, W GHT: I"mnot sure that | even
follow the relevance of the |line of questioning.

I know that the issue was raised in the course of
our testinmony as one of the things that we generally
consi dered, but |I'mnot sure where we are goi ng

with this line of questioning with regard to why
it's inmportant and what we have decided to do in

the site renediation program

Perhaps if that were a little
nore clear, then, naybe we could spend sone tine
clarifying it for the next hearing. Wat we have

proposed here may have generally brought up sone

L. A REPORTING - (312) 419-9292
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sure what the inportance of the question is with
regard to just how specifically we barred from
t hat docunent and what that document contains
conpared to this.

M5. McFAVN: Can | just ask a
clarification?

THE HEARI NG OFFI CER: Sur e.

M5. McFAVN: Are we tal king about
t he gui dance docunent called -- which guidance
docunment are we tal king about ?

MR, WATSON: This is from Exhibit 3,
page eleven. It is fromthe USEPA's Ofice of
Solid Waste and Emergency Response Directive

9355. 3-01, (Guidance for Conducting Renedi al

I nvestigation and Feasibility Studies under CERCLA).

M5. McFAVN: Thank you.
THE HEARI NG OFFI CER: Did you want to
respond to that, then, M. Witson?
MR, WATSON: I would like for himto
answer ny question, if he would.
I s he aware of any other
di stinctions between the prograns other than the

ones -- between the docunents other than the ones
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that he had articulated right now?

THE HEARI NG OFFI CER: Vell, | believe
that M. Eastep actually answered that question with
regard to the extent that he is able to answer it.
So with regard to the rel evance of the docunent
today, do you have an argunment that you coul d expl ain
so that we can proceed down that road? O herw se,
we will just have to proceed with this hearing.

MR, WATSON: We are just trying to
get -- I'mjust trying to clarify the scope of --
the general scope of site investigations between
the two progranms and what each requires and whet her
or not there is a consistency between the two.

MR W GHT: The proposal stands on
its owmn. What really is the issue here today is
what was proposed in 740 and not what's in the
ot her docunents.

MR, WATSON: Ckay. That's fine.
don't want to bel abor it anynore.

MS. McFAWN: I's this docunment in our
records?

MR, W GHT: W haven't submitted it.
You have it in your own library, but we haven't

subnmitted it as a part of this proceeding.

L. A REPORTING - (312) 419-9292



N

o 00~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

318

MR WATSON: The second issue that
we had --

THE HEARI NG OFFI CER: Excuse ne. My |
just interrupt for a nmonent? | would just like to
request on the record that we al so have Board Member
J. Theodore Meyer who has joined us here today and
his assistant, K C. Poulos. That's all

Thank you. You may proceed.

MR WATSON: The second issue that we
had had sone di scussion on yesterday related to the
scope of sanpling requirements under the 740, Part
420.

I think that we established
yesterday that renedial applicants defined the
remedi ation site, is that correct? |It's their
responsibility to define the boundaries of the
remedi ation site?

MR. EASTEP: Yes.

MR WATSON: And | think we also
tal ked at sonme | ength yesterday about the fact

that the state is really unwilling to get involved
bet ween di sputes of | andowners regardi ng perhaps
contami nati on that has nmigrated to another property,
is that right?

L. A REPORTING - (312) 419-9292
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MR EASTEP: In the context of these
rul es, yes.

MR WATSON: | also believe that it
is true -- and I think M. King had said this --
that the concerns regardi ng problems with adjacent
property owners is sonewhat alleviated by the
flexibility of the programand the fact that really
the renedi ati on applicant can define the boundaries
of its renediation site and, in fact, can get a no
further renediation letter for its site.

Then, | think we started to
tal k about what the site investigation obligations
are of a renedial applicant and whet her or not
those obligations extend to site investigation
activities at adjacent properties to determ ne
per haps the extent constituents migrating off-site.

| guess | would |ike sone
clarification as to what are the obligations of a
renedi al applicant to conduct site investigations
t hat extend beyond the site boundaries of its own
property to the extent that the remedial applicant
wants to linmit its renediation site to those site
boundari es?

VR. EASTEP: Can you shorten your

L. A REPORTING - (312) 419-9292
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guestion so | can respond to it?

MR, WATSON: What are the obligations
of a renedial applicant to conduct site investigation
activities beyond its property boundaries?

MR. EASTEP: The obligation depends --
it's a site-specific obligation. At a mninmm
if we are presuming that there is off-site
contam nation, they need to be able to address
that off-site contani nation.

The extent of the requirenent

to investigate that woul d be based upon a

site-specific case-by-case deterni nation.

MR, WATSON: When you say that there
is an obligation to --

MR, W GHT: Excuse me for just a
n nut e.

MR. EASTEP: It woul d al so depend
upon what the goals of the remedial applicant
are, what they were attenpting to get out of the
pr ogr am

MR, WATSON: Can you expl ain that
further?

What do you nean that it depends

upon the goal s?
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VMR. EASTEP: If your goal is to
el i mi nate a groundwat er pathway, then, you have
to know sonet hi ng about the | ocation of wells
of f-site and users of groundwater off your site
to be able to elimnate the pathway in accordance
with 742. That woul d be one exanple.

MR, WATSON: well, all right.

Let's stay on that exanple.

Are there any specific
of f-site sanpling requirenents that one woul d have
to conply with in order to have the infornmation
required to elimnate a groundwater pathway for
a remediation site that is l[inmted to site
boundari es?

VMR. EASTEP: There is nothing in the
rules that specifically requires that.

MR, WATSON: So you could limt at
| east the groundwater pathway w thout having to do
any off-site sanpling, is that correct?

MR. EASTEP: In sone instances, you
could. There might be instances where you m ght
have to, | don't know.

MR, WATSON: You don't know what

i nstances those woul d be?

L. A REPORTING - (312) 419-9292
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VMR. EASTEP: Well, if you were in a
situation where you weren't exactly -- you were
nmodel i ng stuff and you weren't exactly sure what
your nodel shows because the geol ogy, say, was
very -- a non-honogenous geol ogy with different
aqui fers, perhaps, it got alittle conplicated
and you were proposing that the contam nants
fromyour site would not reach a well, say, 2,500
feet away, but you didn't know for sure and you

couldn't verify the npdel w thout going off-site,

then, in order for you to have to verify your nodel,

it might be necessary in that circunstance to go

off-site, but there could be other circunmstances

where just sanpling on your site was sufficient

to be able to verify your nodel and satisfy

requirenents for elimnating a groundwater pathway.
MR, WATSON: There is not a

requi renent in the regulations, though, to define

the extent of contam nation necessarily at a

site, is that correct, or that woul d extend beyond

the linits of a renediation site? | nean, the

rules require you to determine the nature and

extent of contamination at the renedi ation site,

is that correct?
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MR EASTEP: That's correct.

MR, WATSON: So then that obligation
to necessarily follow a plune of contanination
off-site or beyond the renediation site boundaries
is not required under this program is that correct?

MR. EASTEP: That is not specified
under the program As | nentioned, it night be
necessary to do sone of that to prove your case
to get a conprehensive rel ease for your site

MR, WATSON: Right. And the way
it comes is when you are trying to, as you say,
excl ude a pathway, you have to conply with
certain showi ngs or whatever to establish that
it's appropriate, that no risk exists, and then
you are able to exclude a pathway, right?

VR. EASTEP: Again, that was a pretty

I ong question. |'mnot sure exactly what you are
aski ng.

MR, WATSON: Ckay. |I'mjust trying
to clarify that there was no -- the obligation to

go beyond your site only arises and do sanpling
beyond your site boundaries only arises when you
are trying to do things such as excluding pathways,

correct?

L. A REPORTING - (312) 419-9292
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VMR. EASTEP: Well, the obligation is
on a case-by-case basis or site-by-site basis. It
certainly -- exposure pathways would be very critica
to a determination of how extensive your sanpling may
be.

MR WATSON: I think that's all | have
on that question.

THE HEARI NG OFFI CER: Does anyone
el se have any further follow up question to this
Section 740. 4207

Hearing none, let's now proceed
to -- there were two general questions filed by
Gardner, Carton & Dougl as, questions nine and ten.
If we could, let's take those at this point, please,
M. Watson?

MR, WATSON: Question nine says, can
parties avail themselves of innovative nodeling
techni ques, such as those set forth in Part 742,
to assist with the characterization of contam nation
at a site? I think we have al ready answered that
you can do that. So I'll nove on.

THE HEARI NG OFFI CER: Okay. Again,
| just want to note for the record that Part 742

is the sane -- it's noted as R97-12 and docket ed

L. A REPORTING - (312) 419-9292
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as such by the clerk of the court.
Did you want to proceed with

guestion ten?

MR, WATSON: Yes. Question ten is
will the agency accept data fromthe geol ogi ca
i nvestigation such as that required under Part 732,
whi ch is the underground storage tank regul ati ons,
as evidence that a groundwater investigation is not
required?

THE HEARI NG OFFI CER Docket ed, for
the board, as R97-10.

Go ahead, pl ease.

MR, WATSON: | believe that |ast part
of ny question was as evi dence that groundwater
i nvestigation is not required.

MR. EASTEP: You' re going to have
to still address groundwater and your geol ogy
nm ght be a significant factor in the extent of
how you woul d address it.

MR WATSON: How does the issue of
geol ogy affect the site investigation portion of
a renedi al applicant's obligations?

VR. EASTEP: I'"'mnot sure

under st and.
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MR, WATSON: The question is under
the tank program you go out and you do a 50-f oot
boring and if you don't find groundwater, you are
done, or you do your 15 feet bel ow the tank invert.
If you don't have the groundwater, then, you don't
have to proceed.

In here, it requires you
to conduct site characterizations and determn ne
groundwat er. The question is, you know, how far
does the renedi al applicant have to go in terms
of costs and investigation to characterize
gr oundwat er ?

Does t he agency require,
for instance, that you install a nonitoring
well that goes down 80 feet into bedrock to
confirmthat there is no groundwater or is
there a tough point where you can rely on the
geol ogy and information regarding the |ack
of groundwater to say that there was no
groundwat er investigation requirenment?

MR EASTEP: Let ne respond in
two ways. First of all, | have -- | am not
particularly famliar with the LUST regul ati ons,

t he underground tank rules. W have no provisions
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such as they have for -- there is an automatic
excl usion of 15 feet.

By the same token, if you
have done a characterizati on and the extent of
contami nation is -- and you can professionally --
reasonably and professionally ascertain that you
haven't inmpacted groundwater, then, you may not
have to sanpl e groundwater. That coul d happen
at a lot of sites.

MR, WATSON: So you would allow a
remedi al applicant to make a show ng or attenpt

to make a showi ng that they have done enough

sanpling or they have enough information regarding

the geology of a site to show that there was no
i mpact to groundwater, is that right?

VR. EASTEP: Yes.

MR WATSON: I mean, that's a rea
practical problemand one that's confronted a |ot.
I"mjust trying to get a sense of where you are
at on that. | think that's hel pful

I have one final question on
this point. Do you have an understanding as to
why the geol ogy considerations are not a part

of this site renediation program rul emaki ng?
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MR EASTEP: I think, first of all
geology is part of 742 in the way we determn ne
renedi ati on obj ecti ves.

Secondly, | think under 425 --
excuse ne -- 740.425, we have asked for a site
characterization which does deal with facility
geogr aphy, hydrogeol ogy, existing and potenti al
m gration pathways, exposure routes, which also
certainly deal with the geology of the site.

MR, WATSON: Ckay. Let ne just
followup on the first one. To what extent do
you believe that the site renedi ati on program
consi ders geol ogy?

VR. EASTEP: In many sites, it's
a critical factor in determ ning remediation
obj ectives?

MR, WATSON: Wyul d that be part of
a Tier 3 analysis?

MR EASTEP: It wouldn't have to be.

328

MR WATSON: I n what other circunstance

does it cone up?

VR. EASTEP: Well, under Tier 2, a lot
of your groundwater stuff can be done under Tier 2.

Tier 2 does | ook at the physical characteristics of
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the site, the geological characteristics.

MR, WATSON: Wth respect to Tier 3,
you could also rely on certain geol ogi ca
restraints?

MR. EASTEP: Certainly.

MR WATSON: That's it.

THE HEARI NG OFFI CER: Does anyone have
any foll ow up questions?

MR. RAC | have a foll ow up question.

M. Eastep, does Part 742,
t he proposal under R97-12, did they specify
requi renents for a geol ogical investigation site
or does it depend on other prograns to provide
such infornmation?

MR EASTEP: Vell, it tends to be
program specific generally. You need it to do
sonme of the things you are doing under 742 with
t he devel opnent of remedi ation objectives. | guess,
I"msaying the way you do it is programspecific.

MR RAC Supposi ng sonebody is in
this 740 program and they use 742 to handl e
their remedi ati on objectives, at what point would
they collect all of the geologic information that

may be required under 7427
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Wuld it be under this program
740, or would they do it at a point where they
devel op renedi ati on obj ectives?

MR EASTEP: It woul d be under
this program under 740. |It's a Phase 2 site
i nvestigation.

MR RAC But in the proposed rules
under 740, you don't have any specific requirenments
for site geologic investigations. So is the intent
here to keep it nore flexible and include it on a
site-specific basis or is it left to the judgnent
of the professional engineer who does the
i nvestigation to see what information you are
requiring to devel op renedi ati on objectives?

MR EASTEP: It was intended to be
very flexible. As | recall, when we were discussing
this, we were |ooking at some of the requirenments
under the different prograns. For a lot of the site
that we had, your know edge of the geol ogy mi ght
have to be very linmited in order to be able to get
a release fromthe program

A lot of our sites are fairly
smal|l and fairly straightforward. There are a | ot

of them however, that are conparable to, say,
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Super Fund sites al nost.

In that case, your geologic
requi renents to devel op geol ogic information woul d
be significantly greater. So it would be very
difficult to put in requirenments other than very,
very general requirements to cover the broad
spectrum of the program

MR, RAC kay. Thank you.

THE HEARI NG OFFI CER: I s there anything
further.

M. Rieser?

MR. Rl ESER: M. Eastep, wouldn't
you say the purpose of the 740.420 site investigation
is toreally develop the nature and extent of the
contamination if environmental -- and identify the
actual environnental conditions of the site and
that geol ogy and issues |like that night be a part
of the renedi al objectives report, which is also
requi red, and that under that, an engi neer woul d
| ook at the 742 factors and the requirenents under
742 as to what information woul d be necessary to
devel op renedi al objectives and might do it under
that context as well?

MR. EASTEP: The use of 740 and 742,
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they are designed to go hand in hand. Does that
answer your question?

MR. Rl ESER: Partly. To the extent
you need to devel op geol ogy, you might do that in
the renedi al objectives report requirenent under
the 740 rules, right?

MR. EASTEP: You devel op the
informati on as part. Wen you start establishing
your goals and | ooking at where you are headed
early in the program what you want to achi eve
out of the program that will give you a clue
as to the nature of your site investigation.

At that point, you devel op your
obj ectives -- excuse nme -- you devel op the
i nformati on on the geol ogy and you use that to
support the devel opnent of your objectives. So
when they conme in, the use of the geology is
very critical in a lot of instances to the
devel opnent of your renediation objectives
and that woul d show up in your renediation
obj ectives report.

MR. Rl ESER: Thank you

MR EASTEP:  Ckay.

THE HEARI NG OFFI CER: Is there

L. A REPORTING - (312) 419-9292

332



N

o 00~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

333

anything further at this point?

MR RAC Yes. | have a foll ow up
guesti on.

M. Eastep, you were saying

how geol ogy can play a very inmportant rule in
t he devel opnent of renedial objectives. | was
wonderi ng under Section 740.425(b)(2)(C) where
you have a site where you listed a nunber of
items that you need to describe the characteristics
of the site and you |ist geography, hydrogeol ogy,
exi sting and potential nigration pathways, et cetera,
shoul d geol ogy -- site of geology also be listed
under this site description?

VR. EASTEP: I think we perceive that
geology is part of that.

MR RAC Wuld it be acceptable to
list it Iike you have done under Section 740. 430,
under Subsection (a)(4), you say any ot her
envi ronnent al , geol ogi ¢, geographic, hydrol ogic,
or physical rel ease?

MR EASTEP: | think that would
be a useful suggestion, and | would like to
be able to confer with other agency staff about

the possibility of adding that. | think that's
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probably our intent. Let us consider that.

MR RAC Thank you.

THE HEARI NG OFFI CER: I s there anything

further at this point?

MR, WATSON: No. Thank you

THE HEARI NG OFFI CER: Wth that
reference, then, we will go to Section 740. 425.
Let's proceed into those questions. The advisory
conmittee has three questions on that.

MR. Rl ESER: Questi on nunber
thirty-seven says, does Part 740 require the
determi nation of and subsequent attainnent of
remedi ati on objectives in the forma nuneric
concentration of contaminants in all cases?

MR. EASTEP: No. Goals nmay be
i ncluded in your institutional engineering controls.

MR. Rl ESER: WIIl the agency clarify
that if the initial report prepared pursuant to
this section identifies no contani nants which
exceed the Tier 1 screening levels, that this
report can be used as the renediation conpletion
report?

MR. EASTEP: I think this is the rule.

MR. Rl ESER: W1l there be agency forns
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for each report which the remedi ati on applicant wll
have to fill out?

MR ESTEP: It's our intention now
that we have a generic formthat woul d acconpany
every subm ssion by an applicant. That woul d be
specific to that particular application that's
goi ng through the process. Specific subm ssions
probably would have a form For exanple, we are
i ntending that we would have a remnedi al conpl etion
report.

MR. Rl ESER: So you could subnit your
site investigation report which docunmented the type
of conpletion this question presents and that woul d
be the only formthat you would subnmit?  That woul d
be the only report that you would submit?

VR. EASTEP: It would be the only form
that you would subnmit. You would have to -- the
report woul d contain docurmentation

MR. Rl ESER: WIIl the agency clarify
whether it intends to review reports which indicates
that no rel ease has occurred at the site?

VR. EASTEP: W don't intend to review
t hese.

MR Rl ESER At what point will you be
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able to make that determ nation?

VMR. EASTEP: Is that part of your next
guestion?
MR Rl ESER Well, | can ask the next
guestion and then we'll see if that answers it.
WIIl it issue NFR letters under

t hose circunstances?

MR EASTEP: An NFR can be issued for
those sites that have no identified rel ease provided
they are enrolled in the site renediation program
and have done the necessary investigations.

MR. Rl ESER: So how do we square that
answer with your first statement that if there is
no rel ease, you don't intend to review the reports?

VR. EASTEP: We don't want to get
burdened down in a | ot of cases seeing Phase 1
i nvestigations that show no evidence of rel ease.

We think that's probably a waste
of agency resources to spend tinme follow ng up on
t hose when they arguably have that rel ease under
the act anyway. |If soneone --

MR. Rl ESER: I"'msorry. Wen you
say "the rel ease," you are tal king about the

| egal release or the potential |egal rel ease
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fromliability and not the rel ease of gaseous

mat eri al s?

2

EASTEP: That's corrct.

2

Rl ESER: kay. Go ahead. |I'm
sorry.

MR. EASTEP: Excuse nme. |f somebody
wants to cone in and do an investigation to confirm
that they have no contamination on-site that would
need to be addressed, then, they could probably get
in a programlike that.

There mi ght have been a situation
in the past where they don't think they had anything,
but they are going to need to go out and do further
i nvestigation to prove that, that woul d be the type
of situation where they could come into the program

MR. Rl ESER: So if their initial
Phase 1 docunents show satisfactorily that there
are no rel eases, then, you would not consider --
at this point you would stop and not deal with these
peopl e any further and you woul dn't accept theminto
the program but if there is documentation of any
potential releases they intend to sanple to rule
out and perform some type of Phase 2 at that point,

t hat woul d be consi dered?
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VMR. EASTEP: There is probably sone
| evel, yes, where we start accepting -- we just
didn't want to get a lot of -- we wanted to try and
avoid a lot of Phase 1's that don't really show
anyt hi ng that would put us through the hoops and
just issuing an NFR letter if we didn't perceive one
as really being necessary.

| f sonebody needed to do sone
work, no matter how minimal, and they still wanted
to get into the program they probably have that
right.

Excuse ne. For purposes of
clarification, if it wasn't real clear, we don't
think that the statute allows you to only do a
Phase 1. We think that Title 17 requires the
conduct of a Phase 2 investigation. No matter
how m nimal or extensive, it still requires a
Phase 2 in order to be able to get into the
programand fulfill all of the requirenents.

MR Rl ESER I's that because the
statute requires that there has to be a docunented
rel ease?

MR. EASTEP: I think we woul d perceive

the statute is just requiring that the Phase 2 be
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there to docunent that there was no risk and that
you can neet your objectives.

MR. Rl ESER: It's the agency's
intent that this program not be used to have

agency certification of a clean Phase 1, is that

correct?

MR EASTEP: That's correct.

MR. Rl ESER: How and at what point
wi |l the agency exclude persons who woul d submit

such docunentation to the agency?

How wi I | you exclude them from
the program or what device or how and at what point
will that be done?

VMR. EASTEP: I f sonebody submitted
a report and they had not done their Phase 2, |
thi nk one of our options would be just to reject
the report or potentially terminate their enroll nent
in the site remedi ati on program
MR. Rl ESER: You woul d reject the
report as being inconplete and if they didn't
conplete it, that would be grounds for termination?
MR EASTEP: And its not consistent with
Title 17.

MR. Rl ESER: Thank you
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THE HEARI NG OFFI CER: Are there any
further follow up questions to this section?

M5. SHARKEY: | have a foll ow up
guesti on.

THE HEARI NG OFFI CER: Ms. Sharkey?

M5. SHARKEY: When you said that a
Phase 2 nust acconpany it, are we neaning the
sanpl i ng nust acconpany the report that goes to
the agency, the site investigation report?

VR. EASTEP: Typically, we would
expect to see sonme sanpling, yes.

M5. SHARKEY: In every circunstance?
Are there instances where --

VR. EASTEP: | think every is pretty
i ncl usi ve.

MS. SHARKEY: What ki nd of scenarios
mght it not be required?

VR. EASTEP: Vell, | haven't thought
a whole lot about that. Ofhand, | don't know.
I would hate to rule out the possibility, though
that if we thought there was evidence of

contam nation, for exanple, and perhaps we agreed

340

sonebody had sufficient engineering and institutiona

controls, there mght be a possibility.
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It would be unlikely because
you have to have sone idea what the constituents of
concern were in order to fulfill the requirements of
the program and do the NFR. You have to identify
what type of risks we are controlling, | guess.

MS. SHARKEY: Sone of what | wondered
about as you were tal ki ng about the Phase 1 that
showed no release is if, in fact, Phase 1 shows that
there had been a release, that it had been
renedi ated, and end up -- I'mtaking it with the
conclusion that the work is done.

In that instance, w thout going
through a fornal denmpnstration that objectives have
been net, in that instance, would the agency reject
a report like that or would the agency want to see
sanpling to confirmthat.

What route woul d you suggest
sonebody take who has that situation?

MR EASTEP: We probably woul d want
to sit down and go through it with them M first
thought is it night be a candidate for a 4(y) letter
as opposed to an NFR  Alternatively, if they were
going to get an NFR, we probably woul d want to see

confirmation sanpling to denonstrate that, in fact,
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they had in fact renediated their rel ease.

A circunstance |like that would
require us to exhibit quite a bit of flexibility
with regard to how we would deal with an incident
i ke that.

M5. SHARKEY: When you say
"confirmation sanpling," is that different fromthe
type of sanpling that woul d take place in a Phase 2
normal ly or can a Phase 2 enconpass both confirmation
sanpling and/or and investigatory sanpling?

VR. EASTEP: | think there is a
provision there where you set up objectives at a
site where there has been a rel ease and your sanpling
those that you are going to nmeet your objectives.
Then, that information is useful and can be utilized
to denonstrate conpliance

M5. SHARKEY: In that case, then
your package -- your coming up with your site
i nvestigati on package woul d actually be conbi ned
or might be conbined with your package for the
establ i shment of objectives?

MR EASTEP: That's possi bl e.

M5. SHARKEY: I would like to go back

to the idea of what kind of letter sonebody gets
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back who may have stunbled into this process and
submitted a report that shows that its property is
actually clean and doesn't have any rel eases on the
property. | have sone concern about what type of
letter of response they get fromthe agency.

When a report conmes in, is it
correct to say that the agency would do a prelimnary
view sinmply to see if a Phase 2 was there if any type
of sampling or data was acconpanyi ng the package?

VR. EASTEP: W woul d | ook at the
report to see if a Phase 1 and a Phase 2 had been
done. W have had instances where persons conme in
and they know there has been a rel ease at some point
in the past and they have gone out and they know
the constituents of concern and they established
obj ectives and collected their sanples and they
say, huh-huh, all my constituents of concern neet
ny objectives and at that point, assumi ng they
have crossed their T s and dotted their 1's in the
program then, they are eligible to get an NFR
letter.

MS. SHARKEY: They have done sanpling
to confirmall of that?

MR. EASTEP: Yes.
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M5. SHARKEY: I'm back to the exanple
of the party who has cone in with just the Phase 1
and doesn't have a Phase 2. My concern is what
type of letter the agency would give back. It's
my under standi ng of what you said earlier is that
if it didn't have Phase 2, it mght be sinply be
rejected as i nconpl ete?

VR. EASTEP: Correct.

MS. SHARKEY: Is there a -- sone of
the concern that, | suppose, | would have if | had
a piece of property that | thought | legitimtely
had in the program and then was basically getting
a letter back that it was inconplete woul d be that
| have sonmehow opened up a question mark on ny
property's status.

I"mwondering if -- what is a
party like that to do? They believe they have a
pi ece of property that may qualify for the program

They think it doesn't need Phase 2 sanpling. The

only instance which that woul d be a possibility
would be -- is the answer it's already done, it's
remedi ated, it doesn't require anything?

MR EASTEP: They still need to do
a Phase 2. The extent of that is deternmined on a
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site-specific basis.

M5. SHARKEY: So they have had the
option of doing some sanpling and comi ng back to
you and showi ng you the results of the sanpling
as a way of closing up that open question?

MR. EASTEP: Yes. They woul d have
to have an indication that there was a rel ease
of some kind. | think our rules are sufficiently
flexi ble enough to allow that scope to be very,
very limted in terns of what you do for sanpling
or it could be nuch greater

MR, W GHT: Maybe | can shed sone
light on the relationship between the Phase 1 and
the Phase 2. It goes to some extent to a |line of
guestioning that you were pursuing yesterday about
the reasons that the Phase 1 was developed in a
real estate transaction context and the support
of the innocent |andowner defense under CERCLA.

We had discussions with the
advi sory comittee about how we shoul d approach
the site investigation and we actually presented
to the advisory cormmittee a step-by-step
i nvestigati on where we could not incorporate

Phase 1 as the procedure to do that.
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Then, as an alternative, we

suggested that Phase 1 might be nore appropriate.
I think generally the conmittee agreed that Phase 1
is a better way to go because of familiarity within
the field and the engi neers knew how to do that and
so on.

Rat her than taking our
step-by-step procedure, which was a little different
than that, we felt that it would be easier to
i ncorporate a docunent that people were nore
famliar with. But given the fact that the Phase 1
devel oped for a somewhat different purpose and
given the fact that in the NFR letter, the agency
is being asked to certify that a property is no
threat to human health or the environnment, we
felt because the Phase 1 was devel oped for that
limted purpose and that we couldn't issue an NFR
letter based on just the Phase 1

In other words, as your innocent
| andowner defense, and the ASTM document does
explain all of this, if you care to read the docunent
as to why it was devel oped, but, in essence, for a
purchaser to be able to maintain deniability, in

other words, to say he had no reason to know when
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he purchased the property there was no contami nation
there, we feel in order to issue the NFR letter,
that a higher level certainty on what the Phase 1
provi des is necessary.

That's why we required the
Phase 1 as the starting point, but additiona
sanpling or work at the site to be done confirned
that. | don't know if that clarifies or helps
understand the rel ationship there or not, but
that was the thinking on requiring the two and
not relying on just the Phase 1 in order to
issue an NFR letter.

M5. HENNESSEY: Can | ask a
clarification question?

THE HEARI NG OFFI CER:  Certainly.

M5. HENNESSEY: You can enroll in
t he program wi t hout havi ng done a Phase 1, correct?

VR. EASTEP: Correct.

M5. HENNESSEY: Say you are wanting
to get a loan on a piece of property, the bank says
I want to make sure this is clean and | want you
to enroll into this program it may not be the
rational thing to do, but if you applied and then

t hrough your Phase 1, you find absolutely no
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recogni zed environnental conditions, at that point,
are you going to be thrown out of the program because
there is nothing for you to investigate in the Phase
2, is that correct?

MR EASTEP: That would be --
basically, the act requires the further
i nvestigation. So it would be in conpliance
with Title 17. They wouldn't be able to -- just
with a Phase 1, they wouldn't be able to conply
with Title 17.

M5. HENNESSEY: What exactly woul d
they investigate in the Phase 2 if they found no
evi dence of any recogni zed environnental conditions?

VR. EASTEP: Probably nothing. The
program probably woul dn't be appropriate for
persons under those circunmstances. They should
be getting good enough advise -- it's not |ike
t hey have never seen the property that they are
i nvol ved wi th before.

Sonebody arguably has to know

sonet hing about it. So that type of person
probably is not a good candidate to begin with.
When we talk to them we try and di scourage peopl e

fromthat. | understand the relationship with
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MR, W GHT: The Phase 1 might satisfy
the bank. If that's all the bank wanted, it m ght
be appropriate, but the question as to whether we
can certify that the property is no threat to human
health or the environment as opposed to whatever
| evel of certainty that the bank would need in
terns of is there any reason to believe there is
contam nation there, that's a different question
than what we are asking to provide an answer to
with the NFR letter.

M5. HENNESSEY: Wul d that actually
be grounds for termninating someone fromthe program
if they subnitted a report that shows no
cont anmi nant s?

VR W GHT: I think as M. Eastep
answered earlier, and just to repeat the answer,
if you don't do the Phase 2, you haven't conpl eted
the site investigation requirenents and we woul dn't
approve that report.

Then, it would be your choice
to do what is necessary to conplete the requirenents
get the report approved and you nove ahead or drop

out .
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MS. HENNESSEY: Go ahead.

THE HEARI NG OFFI CER: Go ahead,
M. Meyer

MR. MEYER Fol |l owi ng up on the same
line of thinking, | would assume that banks woul d
be nore confortable if they had this letter in their

hands, isn't this true?

MR W GHT: | don't know.

MR. MEYER | mean as opposed to not
having it.

VMR. EASTEP: I woul d think that the
bankers were -- ny understanding is the bankers

were the ones that were instrumental in getting
| egi sl ati on passed that we referred to as the
Banker's Bill, and that's 22.2(j)(6)(E), which
of fers the presunption that if you have gone through
Phase 1 and you find nothing, there is a presunption
that there has been no rel ease and since the bankers
argued for that legislation, then, | would assune
they should be happy with that. That offers them
to my way of thinking, the relief that is really
necessary.

MR. MEYER | would certainly fee

nore confortable if | was a | ender and | had a
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letter certifying that there were no problens on

this particul ar piece of land --

VR. EASTEP: | suspect sone --

MR MEYER -- as distinct from not
havi ng this.

MR. EASTEP: | suspect sone banks

woul d probably be nore conservative and woul d want
that, yes.

MR. MEYER Yet apparently, if you
don't have any problenms, you are going to be booted
out of the programand yet if you have problens and
they can be cleared up, you will certify that
everything is okay.

VR. EASTEP: Vell, | think part of
our -- part of the agency's position has been there
is an awful |lot of Phase 1's going on out there
and that we nmight run into a resource problemjust
trying to evaluate all of the Phase 1's that are
generated in Illinois.

THE HEARI NG OFFI CER: Ms. Sharkey?

MS. SHARKEY: I would like to cone
at it fromjust a slightly different question

Under st andi ng your resource

concern and understandi ng the concern that a
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property owner may have if they have a piece
of property where they entered a program and
maybe there is an inplication they are supposed
to do sonething nore now even though they have a
cl ean piece of property, they are going to get a
letter that basically tells themthat your
application is inconplete.

I s the agency's understandi ng
that that letter that says your application is
i nconpl ete, does not inply that the party needs

to do anything nore on that property?

VR. EASTEP: I"'mnot -- | know we
have tal ked to people about this. | don't know
that we actually -- | suspect that sonme people

just voluntarily accepted the relief that Phase 1
offers. |I'mnot sure how we would actually wite
aletter.
| mean, ny interpretation is
that it doesn't satisfy Title 17 and that's grounds
for termnation. | don't think -- our goal in the
programis to get things cleaned up, not to stir up
any problenms or backlog sites or anything like that.
If we term nated sonebody in the

program si nply because they couldn't fulfill the
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Phase 2 requirements, | don't think we would nake
any inmplication that the site is contam nated.

MS. SHARKEY: You use the term
couldn't, but just sinmply didn't fulfill the
Phase 2 requiremnents.

MR. EASTEP: Ri ght.

MS. SHARKEY: In that instance, there
is no inplication that they need --

MR EASTEP: | think that our letter --
| would try to make the letter very objective and
directed towards the fact that it just didn't
satisfy Title 17.

M5. SHARKEY: Okay.

VR. EASTEP: | don't think there would
be any inplication of contani nation.

M5. SHARKEY: Thank you

THE HEARI NG OFFI CER: M. Rieser?

MR. Rl ESER: Just to followup on
all of this, in terms of the goal of the entire
statute, wouldn't you agree that the goal of the
statute falls under, | believe, the site renediation
act, which is to deal with sites where there are
identified releases and get themrenedi ated and

get the agency docunentation that the site is as
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clean as it needs to be for the use that's being
made of the property?

MR EASTEP: If | haven't nmade that
clear before, that's certainly our intention

MR. Rl ESER: Ckay. And so the
programis really not established to sinply
provide letters reflecting that clean property
is, in fact, clean or that there is agency
agreenment that clean property is clean, that

that is not the intent of the progranf

VMR. EASTEP: Thank you

MR. Rl ESER: You woul d agree with
t hat ?

VR. EASTEP: Yes.

MR. Rl ESER: Okay. Thank you

THE HEARI NG OFFI CER: M. Homer, do
you still have a question?

MR. HOVER: Yes. M nane is Mark
Homer. I'mwith the Chemi stry |ndustry Counci
of Illinois.

M. Eastep, is it possible for

a remedial applicant to do a linmted sanpling --
random sanpling in sonme situations that woul d
basically satisfy that the Phase 2 that you guys
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need to issue an NFR even after their Phase 1
came back clean? 1Is it inpossible to do a Phase 2
when Phase 1 cones back cl ean?

VMR. EASTEP: Agai n, inpossible
is a pretty broad term W handle that on a
case-by-case basis. |If it showed absolutely no
contam nati on and they were just going out to
do sanmpling for sampling sake.

MR. HOVER: Wouldn't the sanpling
still satisfy a Phase 2?

VMR. EASTEP: And they had absolutely
no indication of a release?

MR. HOVER:  Yes.

VR. EASTEP: | think | would do
everything possibly to discourage that person
from comi ng through the program Excuse ne a
second.

MR HOVER: M. Eastep, | would Ilike
to wi thdraw the questi on.

MR. EASTEP: Ckay.

MR. HOVER: Thanks.

THE HEARI NG OFFI CER: Are there any
further follow up questions, then, to Section 7407

MR. MEYER Yes. May | have a m nute?
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THE HEARI NG OFFI CER: Sur e.
MR. MEYER Getting back to mny
original thought, | think every banker is going
to have a little box with a check mark on it. |If
you don't have an NFR letter, you won't get any
credit. | mean, that may be their standard operating

procedure. For the poor devil who has a clean piece
of property that's in a questionable area, is this
going to be --

VR. EASTEP: Vell, if you are saying
questionabl e area, and there is evidence that there
nm ght have been sonething, and we need to do
sonet hing about it, that's a different story.

MR MEYER | represented Lake Cal unet.
You can't get a lender in the whole world to nmake a
| oan over there now.

MR. EASTEP: | would venture a guess
that in the areas surrounding Lake Cal unet, it
woul d be very difficult to get a legitimte Phase 1
that indicated no rel ease.

Vell, | would think that in
many areas, industrial areas of the state, and
particularly South Chicago, that alnpst every

Phase 1 legitimtely should show sonme possibility
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of release, no matter how renote, and that person
woul d have every right to come in and say, yes,

I think I need to go in and do a little sanpling
here, maybe only one or two sanmples, to verify,

in fact, nmy site is clean even though in this
area. | think those types of people could benefit
fromthe program

THE HEARI NG OFFI CER: Ms. Sharkey?

M5. SHARKEY: If a party were to
cone in with a piece of property in a Phase 1
that included potentially a description of the
property and an indication that a single area
needed sanpling and then acconpani ed by sanpling --
Phase 2 sanpling for that area, am|1 correct
that the agency would review the entire Phase 1
al t hough they were only sanpling for a single
area?

VR. EASTEP: That type of thing has
happened before, yes.

MS. SHARKEY: In other words, there
may be portions of a Phase 1 that show no problem
and those would be reviewed along with everything
el se and as long as there is any Phase 2 sanpling

along with it, it will not be rejected as
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VMR. EASTEP: Right. W see that
frequently where the Phase 1 really serves to
narrow t he scope of what you have to do with
your Phase 2. That's conmon.

M5. SHARKEY: I"mjust trying to
get to say --

VR. EASTEP: Yes.

M5. SHARKEY: -- it my, in fact,
be an avenue if sone banker is out there and
really wants to get this in to go and do sone

sanpling and get their entire Phase 1 into the

program and they may cone out with a clean bill.

| have one other sort of
question on this. This cane up in M. Rieser's
questioning. It was the second tine it cane up
and | realized that | still don't conpletely
understand it.

The notion that you can
have a goal that is an institutional contro
or an engineered barrier, | wondered if you
could give me an exanpl e where you woul d not

have a nuneric concentration limt, but would

sinmply have as a goal a barrier or institutiona
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control, or naybe an exanpl e of each

VMR. EASTEP: I think we brought
this up before. One exanple m ght be where,
using T.A.C. O, you have elininated a pat hway.
Let's say you have elimninated an ingestion
pat hway because your contanination is very
deep and you have satisfied all of the other
criteria.

Then, your institutiona

control or your engineered barrier mght be,
say, three-foot of cover over that contani nation.
That would be your goal. You nmight not -- because
you have eliminated the industrial pathway, you
don't have a nuneric objective for your
contam nants of concern

M5. SHARKEY: In that instance,
there's actually -- it's an instance in which
there is no renediation that woul d be recomended
in the progranf

MR. EASTEP: well, | would say
that the remediation constitutes satisfying
the requirements for the engineered barrier
bei ng three-foot.

M5. SHARKEY: Conceptual ly, is it
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to elinmnating the contam nation?

MR. EASTEP: That would certainly
be an option in sone cases, yes.

M5. SHARKEY: Ckay. So in that
i nstance, the party would not need to go through
devel opi ng an objective under a numerica
objective under Tier 1 or Tier 2 or Tier 3, for
that matter, under any of the tiers?

VR. EASTEP: Right. If you were
elimnating the pathway, in the exanple that |
gave you, you would not need to devel op a numneric
obj ecti ve.

MS. SHARKEY: Okay. And you night
actually avoid that all the way through the
process of getting to the deternination of the

engi neered barrier?

MR. EASTEP: It mght.
MS. SHARKEY: It may be that you
need to come up with the nunbers -- | guess part

of ny question is if you had an engineered barrier

| had assunmed that you would al so need to know
the nunbers that are under or either side of

that barrier and you are saying that in sone
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VMR. EASTEP: Well, | qualified it.
You have to neet the requirenents for elinination
of an engineered barrier, which requires -- excuse
me -- elimnation of the ingestive pathway, which
woul d be denopnstrating source renpval dependi ng
on the programthat you are in. Part of it is
elimnation of free product and that type of
thing. You would know somet hi ng about it.

M5. SHARKEY: Al right. How about
the institutional control?

VR. EASTEP: Typically, the
institutional controls that we have | ooked at
have been proposals dealing with | ocal ordinances
that would prohibit groundwater usage, for exanple.
That would be a type of institutional contro
that might be placed on an NFR letter that dealt
with groundwater, for exanple, or the elimnation
of a groundwat er pathway.

MS. SHARKEY: There has been an
i nstance which an institutional control such
as an ordi nance prohibiting drinking use of
groundwat er that one might avoid having to set

nuneri cal standards?
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VMR. EASTEP: It's possible, certainly.

M5. SHARKEY: Can you describe a
situation in which that mght occur?

MR EASTEP: You could elimnate the
groundwat er pathway if you assume that you had --

i f you assume that Chicago had an ordi nance that
prohi bited the use of groundwater for drinking

pur poses, which you haven't -- | don't think that's
the case now, but it might be, and you had a site
that had slightly contam nated groundwater and they
nmet the requirenents for elinination of a groundwater
pat hway, then, the institutional control would be

t he ordi nance.

M5. SHARKEY: In that instance, would
groundwat er sanpling be required?

VR. EASTEP: It may or it may not.

M5. SHARKEY: So there is a possibility
that with an ordi nance such as that, you not only
don't need to set a nunerical groundwater objective
and then determ ne how you have nmet it, but you may
not even need to sanpl e?

VR. EASTEP: I would think if you are
elimnating groundwater, in nost instances, you would

probably need to do some groundwater sanpling.
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M5. SHARKEY: I"'mtrying to get to
t hose instances where you woul dn't.

MR. EASTEP: kay.

MS. SHARKEY: What woul d be different
about the instances where you woul dn't?

MR. EASTEP: Wel |, sonebody mni ght comne
in and they mght be sitting on 50-foot of clay above
t he nearest useful aquifer and they might have m nor
contam nation in the clay and they don't want to
worry about groundwater and maybe they think that's
an option that's the cheapest way for themto get
out .

So we define the extent of
cont ami nati on being well above the groundwater
tabl e and having an inperneable |ayer and they
nm ght not have to.

M5. SHARKEY: Gkay. Thank you very
nmuch.

THE HEARI NG OFFI CER: I's there anything
further at this tinme?

MR, RAC | have a foll ow up question.

M. Eastep, when you were talking
about the institutional control |ike an ordinance

whi ch says you cannot use groundwater for drinking
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pur poses, would there be any conditions as to the
NFR letter which says if such control is like an
ordi nance, there would be a nunerical objective that
t hey woul d have to neet?

MR EASTEP: W woul d send the
NFR letter conditioned upon the existence of the
ordi nance remaining in effect. | suppose if that
condition changed, then, that would be a reason
for voidance of the NFR

MR. RAC So they woul d have to go
back through the process?

VR. EASTEP: They may, yes.

THE HEARI NG OFFI CER: I's there anything
further then?

kay. Before we take a short

break, we are just going to do the -- we have two
guestions on Section 740.435 and the renedi ation
advi sory conmittee has question forty.

M5. ROSEN: As required by
Section 740.435(b)(3), to what extent does a
renedi ati on applicant need to eval uate environnental
enforcenent actions for areas not under its contro
or responsibility or areas beyond the renedi ati on

site?
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MR EASTEP: For areas within the
renedi ation site, | guess a general answer woul d
be only to the extent they know or can readily
ascertain such information.

M5. ROSEN: Coul d you clarify what
you nmean by readily ascertain? Like, what steps
would | have to do?

MR. EASTEP: If you go beyond the
renediation site, it would be, |I think, very usefu
to know if you were adjacent to a site listed on
a national priority list.

We woul d consi der an enforcenent
action and certainly that's public know edge. You
woul d know that. | don't know with other types of
enf orcenent actions how you woul d know unl ess t hey
were just a public record.

The need for some of that is
the fact that if there is an enforcenment action
that woul d cause themto do sone sort of renedial
activity on the adjacent property, that could
i mpact your property.

M5. ROSEN: Wuld you require a
Freedom of Information Act request of all of the

adj oi ni ng properties?
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t hat .

M5. ROSEN: | have not hing further

THE HEARI NG OFFI CER: M. Wat son,
bel i eve question fourteen pertains to this section.

MR WATSON: Yes. This relates to
the requirenent to conplete an endanger nment
assessment as part of your site investigation
report.

The question is one of the
requi renents associated with that in that you have
to conpare concentrations of -- contam nants of
concern with applicable Tier 1 renediation
obj ectives. | guess |'mwondering why has the
agency limted this conparison to Tier 1 objectives
rather than to applicable Tier 1, Tier 2, or
Tier 3 objectives?

MR. EASTEP: It sinply a neans of
conparison to be able to know where you are headed
in the program |If you are below the Tier 1, then
you don't need to develop Tier 2 or Tier 3. |If
you are above there, then, you need to start naking
deci si ons about whet her you have cl eaned to that

| evel or whether you devel op objectives to the other

L. A REPORTING - (312) 419-9292

366



N

o 00~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

367

| evel

MR, WATSON: Right. | guess
my concern is that you are comparing your
contam nants -- you are required to nake a
conpari son contami nants of concern to a standard
that may be conpletely inapplicable to a site.

I don't know if that's necessarily an appropriate
thing to do.

MR. EASTEP: Correct. That night not
be applicable on that site. That's just a basis of
conpari son.

MR, WATSON: Wul d there be anot her
option with respect to handling this issue?

MR EASTEP: You coul d propose Tier 2
or Tier 3 at that point.

MR, WATSON: At that point we would
have an understanding, | believe, of where we were
going in ternms of what tier we believed, at |east
initially, was appropriate. | guess one question
is whether or not we could -- if we had an
under standi ng at that point, whether or not we could
reference that tier as being the appropriate tier
for an investigation or the devel opment of renedi al

obj ectives at the site.
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VMR. EASTEP: If you develop Tier 2,
you woul d have -- you woul d have al ready made your
conparison to Tier 1 anyway. That would indicate
it was above Tier 1. | nean, this isn't nmeant to
be a large inposition on anybody.

MR, W GHT: I think you are not maki ng
any commitment at that point to clean up to the
Tier 1, but if you were already under the Tier 1

there would be little point in either you or us
spending a whole lot nore tine and resources in
gathering the data that woul d be necessary to do
a Tier 2 and Tier 3.

MR, WATSON: Right. | nmean, if it's
applicable, that's fine. To the extent there is
an attenpt to do something entirely different and
these are conpletely inapplicable, then, | would
be concerned about a conmitnent that says | have
to make that conparison.

MR, W GHT: Well, | would suggest
if we had the raw data, we could nake the conparison
whet her you nmade it or not because.

MR, WATSON: | would agree with that.
Again, it's the -- it's not an appropriate conparison

to make if those objectives are inapplicable to a

L. A REPORTING - (312) 419-9292



N

o 00~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

site. |'mwondering whether or not we could have
in the rules sonething that says that we coul d use
Tier 1 to the extent applicable or other tiers if
appropri at e.

MR. EASTEP: I have a coupl e things.

One, | suppose if you provided
your list of constituents and we could get out a
table and match it up and conpare it, that night
take us nore tine.

From what | heard yest erday,
we're trying to nake the process as efficient
as possible. Conparing it to Tier 1 indicates
where your potential -- what the potenti al
constituents you have to concern yourself with.

If you have less than Tier 1,
you don't have to worry about it. As | nentioned,
if you have greater than Tier 1, then, that's the
poi nt where you start making deci sions about
how you are going to manage that contam nation

MR WATSON: Utimately, we're going
to have to nake a showi ng that we have conplied
with remedi ati on objectives. That's incunbent
on us to do that. W will do that at some point

regardl ess of what tier approach that we have
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chosen.

The question is why is that
conmparison relevant at all if that tier is not
appl i cabl e?

THE HEARI NG OFFI CER: Dr. Grard?

DR. G RARD: | have a question.
The board can probably take care of the | anguge
here. It sounds to ne like the parties aren't
very far apart.

It's the way it's stated that
makes it seemlike Tier 1 is applicable. W
coul d even say the applicable Tier 1, Tier 2,
and Tier 3 renedi ation objectives. Wuld that
be appropriate in these appropriate sections in those
two areas?

Qoviously, if the concentration
for contaminants is belowthe Tier 1, then, it's
going to be below Tier 2 and Tier 3. If an applicant
conmes in and shows where the concentration is in
relation to each one of those objectives, then, you
are going to be able to make your determni nation
So why can't we just wite in Tier 2 and Tier 3 here
so it looks like it is not constrictive to only Tier

1
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MR EASTEP: | don't know whet her
that would inply that they would have to devel op
their renedial objectives at that point. Some
peopl e may not at this point where they have done --

DR. G RARD: The | anguage says
conpare.

MR. EASTEP: Ri ght.

MS. McFAWN: Can | ask a clarification
guestion?

THE HEARI NG OFFI CER  Yes.

M5. McFAVN: I think you have already
testified about this. You have to exceed the levels
in Tier 1, which are hard nunbers, to get to the
anal ysis required under Tiers 2 and 3, right?

MR. EASTEP: Ri ght.

V5. McFAV: So you're not going to
have to nmake your conparison to Tier 2 or Tier 3
until they have denpbnstrated to you that they are
above the hard nunmbers in Tier 1?

MR. EASTEP: Ri ght.

M5. McFAVN: Does that hel p,

Dr. Grard?
DR. G RARD: Yes.
M5. McFAVN: If you put in Tier 2 and
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Tier 3 at this point, you mght be getting ahead of
what the applicant has to do.

M5. HENNESSEY: I wonder if the problem
just isn't with the word applicable. Just remove
the word applicable and would that take care of the
concerns here?

MR. EASTEP: Well, | have a couple
comments. What Ms. McFawn said is correct. At this
point, the persons may not -- you have to take that
i nformati on and start doing something with it that
you have coll ected on your Phase 2.

So peopl e may not have devel oped
Tier 2 or Tier 3 objectives at the point they have
done this endangernment assessnment that cones with
the site investigation

That conpari son of those two
may not be avail abl e because it may entail doing
a Tier 3 risk assessnment. That could bring in a
nunmber of different factors that we haven't even
| ooked at because you have just identified
them as being factors.

If they were there and sonebody
had made that decision and had done the cal cul ati ons,

I think that woul d be acceptable.
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Okay. If you just say Tier 1
or Tier 2 without applicable, we would probably
under stand, but then again, there could be the
i mplication there that they have to be there.

DR. G RARD: Can | ask a question
about this? Does the termapplicable refer to
specific chenical species or does it inply somnething
el se?

MR, W GHT: If I may answer, | think
it refers to specific chem cal species. | mean,
the applicable Tier 1 objectives would be the ones
that would apply for the constituents which you
have identified at your site.

DR d RARD: Maybe we coul d repl ace
applicable with specific?

MR, W GHT: Excuse ne.

MS. McFAWN: You seemto be discussing
this. Dr. Grard made a suggestion and naybe you
want to think about it and give us sone feedback
| ater.

MR, W GHT: I think we can.

DR. G RARD: Thank you.

MR W GHT: The question specifically

i n whether or not the word applicable could be
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be --

DR. G RARD: Replaced with specific.

M5. SHARKEY: | was going to suggest
that maybe it nakes sense to take a break and
everybody think about it because | don't fee
we are all focused on the sane issue even with
regard to this point. |It's not the biggest point
in the world, but | do think there is a point
here and | kind of see us going in different
directions onit. | think if both groups have
time to think about it, it might help.

THE HEARI NG OFFI CER: That's a fine
idea. Wy don't we take five minutes and resune
at 10: 45.

(Whereupon, after a short
break was had, the
fol |l owi ng proceedi ngs
were held accordingly.)

THE HEARI NG OFFI CER: Ckay. Then
let's proceed back on the record. | know we are
in the mddle of some discussion regarding Section
740. 435

As far as some foll ow up
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clarification, is there anything that the agency
would like to say?

MR W GHT: There were two or three
options. This isn't testinmony. This is just a
di scussion that occurred in the hall

There were two or three options
that were discussed fromdeleting the word applicable
to deleting the entire requirenent to comng up with
di fferent phraseology. | think fromour point of
view, we would like to just carry on discussions
and report back at the second set of hearings rather
t han nmaki ng sone decision today. That way, we can
take it back and put it before the entire board and
we can figure out what he would Iike to propose and
| et you know.

THE HEARI NG OFFI CER: That woul d be
fine. We will have that as one of the initial things
that we will address at the initial hearing on
Decenber 17t h.

Furthernore, is there any
foll ow up questioni ng?

MR, WATSON: Yes. | would just like
to clarify that.

After evaluating it, it clearly
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think it does certainly bear some exam nation
simply because you have a report and you have a
section in the report that tal ks about endangernent
assessnments and then you have a conparison of a
table to sone nunbers that nay be conmpletely
irrelevant to appropriate renediation objectives
for a site, yet I would guess supporting Board Member
Meyer's concerns about | enders and ot her peopl e that
| ook at reports and junp to conclusions regarding
information and | think that there was a potentia
that this could be nisleading and | guess that we
would -- | would propose that either (5)(D) be
del eted or that we added some sort of |anguage
at the end that said -- conpared the concentrations
of the contami nants of concern with specific Tier 1
remedi ati on obj ectives or provide a statement that
the renedi ati on applicant elects to devel op
remedi ati on objectives appropriate for the
renediation site using Tier 2 or 3 procedures,
sonet hing along that lines, | think, would clarify
my concerns regarding this.
MS. McFAWN: Can | ask you a question?
MR, WATSON: Sur e.
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M5. McFAVN: I f an applicant was
going to nake a comparison to Tier 2 remediation
obj ectives, under the 742 process, would they stil
have to go through Tier 1 conparisons?

MR WATSON: No, | don't believe, no.

M5. McFAVN: They could just jump over
Tier 17?

MR, WATSON: Part and parcel, | believe
the process is to -- | mean, every one is going to
look at Tier 1 first to see if you can get your --
get to clean without having to do any cl eanup, but
you don't have to go through a formal process of
conpari son or eval uation

M5. McFAVN: But you probably conmpare
t he nunbers?

MR, WATSON: You woul d conpare the
nunbers.

M5. McFAVN: Thank you.

THE HEARI NG OFFI CER: Al right.

W will defer further discussion on this unti

Decenber 17th and when the agency cones back with

further conferencing on this particular section.
Are there any further follow up

questions, then, pertaining to 740.435?
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Hearing none, let's proceed,
then, to Section 740.440. MNayer, Brown & Platt has
guestion ten.

M5. SHARKEY: My first question on
this section, which is determination of renediation
objectives, | think, also applies -- it's a
term nol ogy question. | think it may apply in a
nunber of other provisions that follow, including
those in 445 for renediation objectives report.

' mwonderi ng why we continue
to focus on recogni zed environnmental conditions,
that termthat cane out of the ASTM and has been
redefined up in our definition section here, but
that really is a Phase 1 concept involving issues
of likely presence and suspected rel eases, et
cetera.

Wiy are we focusing on that
ki nd of concept at this later stage when we are
now at a renedi ati on objective stage? In other
words, at this point the applicant should have
conpleted the renedial site investigation process
and yet in 740.440(a) and 445(a), | believe we
go back to the concept set of recognized

environnental conditions.
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My real question is why are we
not focusing at this point on contam nants of concern
or identified contam nation?

VMR. EASTEP: For the nost part, |
think the terms in this context are synonynous.

M5. SHARKEY: Despite the definition?

VR. EASTEP: Yes.

M5. SHARKEY: Al'l right. You
woul dn't have an objection, then, in using the
term contani nants of concern instead of recognized
envi ronnental conditions?

VR. EASTEP: Yes. | would have an
obj ecti on.

MS. SHARKEY: Coul d you expl ai n what
t he probl em woul d be?

MR EASTEP: It would just entail a
change that | don't think is necessary.

M5. SHARKEY: Al right. But you
agree that in your nmind what you are | ooking for
at this point is the narrowed and identified
contamination rather than the broader and nore
specul ative notion that one starts out with, as I
understand it?

VMR. EASTEP: At this point where you
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have gone through the program for all intents and
pur poses, they become synonynous. |It's about the
sane thing.

M5. SHARKEY: I guess | have trouble
when |'ve got a definition that defines two terns
differently to say at sonme point in here, they becone
the sane thing, but continuing to use the definition
that doesn't match that same thing. You don't
consi der that to be a problenf?

VR. EASTEP: No. | didn't understand
that was your question, but, no.

M5. SHARKEY: Okay. M second
question goes to (b)(1), which has to do with the
devel opnent of renediation conpliance objectives
and it says as follows and under (b)(1), we are
| ooki ng at groundwater remediation objectives.

| just wanted to clarify is it
possi bl e that one woul d not be pursuing groundwater
obj ectives and, therefore, could sinmply get a letter,
let's say, in the first instance a focused NFR
letter for soil and avoid (b)(1) here conpletely?

VR. EASTEP: I think for (b)(1),
it's possible to not -- you don't have to devel op

groundwat er renedi ati on objectives in all cases.
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It may be appropriate that you don't have to in sone
cases.

MS. SHARKEY: Wul d that be in a
focused --

MR EASTEP: There can be circunstances
where you conduct your investigation and you do your
renedi ati on and you end up only renedi ating or
addressing soil as part of your -- that's the only
nmedi a that you address and you could get an NFR and
that's all you would have to do.

M5. SHARKEY: kay. And is that --
are there circunstances in which one could actually
get a conprehensive NFR letter wi thout |ooking at
gr oundwat er ?

MR EASTEP: You woul d have to address
groundwat er, but you may not have to sanple it or
you may not have to devel op objectives for it. You
woul d have to address it in some fashion

MS. SHARKEY: How woul d you address it
in that kind of instance?

MR. EASTEP: Well, you could go back
to the exanple we brought up that maybe you've
elimnated a groundwater pathway for the reasons

that we tal ked about yesterday and earlier this
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nmorni ng. That m ght be one exanpl e.
| mean, you could have ot her

exanples. There is the exanple | gave where
your site is on 50-foot of clay and the extent
of contanmination is very shallow and you renove
all of the contamination and there is no need
to address groundwater in that instance.

M5. SHARKEY: So you basically nade
a denonstration that the soil contam nation doesn't
threaten the groundwater?

VMR. EASTEP: You have addressed the
groundwater, yes. You've --

M5. SHARKEY: And that's how you' ve
addr essed - -

MR. EASTEP: -- addressed that exposure
pat hway.

MS. SHARKEY: You' ve addressed it that
way rather than sanpling?

MR. EASTEP: In that exanple, yes.

M5. McFAVN: In that exanple, (b) would
not be applicable right, (b)(1)?

VR. EASTEP: That's correct.

MR. RAC | have a foll ow up.

Subsection (b)(1)(B) states that
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if an institutional control prohibiting the use of
groundwat er as a potable water supply is obtained
under 35 II1. App Code 742, Subpart J, the sample
poi nts shall be | ocated at the boundary of the
renedi ation site. That means that you should have
an ordi nance in place to sanple groundwater?

MR EASTEP: If an institutiona
control prohibiting that use is on the renediation
site, then, you would sanple at the boundary of
your site and denonstrate the quality of groundwater
going off-site.

MR. RAO It doesn't say if the
institutional control applies to the site, does it?

VR. EASTEP: | think that's --

MR. RAO What |'mgetting at is
that institutional control -- can it be used
to exclude a pat hway?

MR EASTEP: Institutional control --
I think under Section B, that's where you -- where
exposure routes have not been excluded or where
there is no reliance.

MR. RAO You made the distinction
bet ween an engi neering barrier and an institutional

control. So | would like for you to clarify how
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you view this institutional control to work.

MR EASTEP: Vell, | think we have
i ndicated that the -- if an institutional contro
prohi biting groundwater is there, then, the sanpling
point -- that's what it says -- the sanpling point
is located at the boundary of the renediation site.
Ckay. That's where you would want to ensure that
the appropriate quality of groundwater is met going
off-site where there might not be an institution.

M5. McFAVN: Does 742, Subpart J --
| don't have that before ne. Does that help?

MR. EASTEP: No.

M5. McFAVN: | mean, was that put
in there to identify the scenario that you are
descri bi ng?

MR. RAO That is, whether the
institutional control applies to site or off-site?

MR EASTEP: In this instance, it was
nmeant for the site.

MR RAC So then 742, Subpart J

applies to on-site institutional control, is that
correct?

MR EASTEP: Wthout -- | haven't found
it yet. | would think Subpart J actually could apply
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to on-site as well as off-site.

MS. McFAWN: So then it doesn't
provide the definition we are tal king about?

VMR. EASTEP: Again, | haven't found
it, but I don't believe so.

MR RAO That | eads to anot her
question. Under 720.440, Subsection B, where you
tal k about exclusion of exposure of pathways, you
refer to reliance on engineered barriers. | would
like to know why institutional controls are also
not included for exclusion of exposure of pathways?

VR. EASTEP: | think you | ost ne.

MR. LUCAS: What section?

MR. RAO Subsection B

MR EASTEP: ["mnot -- we need to
go back and probably look at this. |'mnot sure
' m under st andi ng your question.

MR, RAC Let me clarify what
"' masking you. You deal w th exclusion of
exposure pat hways under Subsection B. | wanted
to know if institutional control could be used
to exclude pathways. |If so, why isn't that
listed here?

MR. EASTEP: Institutional --
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MR. RAC You specifically identify
in here an engi neered barrier.

MR EASTEP: Vel 1, institutional
controls are a part of excluding pat hways under
742. Regarding why they haven't been addressed
there, | think we would prefer to defer that
and see if we can address that |ater.

MR RAO W will address that at
t he next hearing.

MR, W GHT: The question again is
why can't institutional controls be used to --

MR. RAC To exclude exposure of
pat hways. | thought the intent was --

VR. EASTEP: The intent is, and |
think we do it there, but I'"'mat a loss to explain
it now The use of institutional controls is
integral in the exclusion of exposure pathways.

MR, W GHT: I think what we need
to do is go back and | ook at it and explain the
context of this |anguage.

MR. RAO Yes. | would like that.

MR W GHT: That shouldn't be an
i ndi cation of what 742 provi des one way or another.

MS. McFAWN: Coul d you al so or
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di scuss further the question M. Rao brought
up about (b)(1)(B)?

MR. EASTEP: (b)(1)(B)?

M5. McFAVN: Yes. If you don't qualify
that as being an on-site institutional control for
groundwat er being used on-site, it doesn't |ook like
it's raised right or maybe we are mi spl aci ng
sonet hi ng.

MR. EASTEP: It is alittle confusing.

MS. McFAWN: W will discuss that at
a later date and tine.

THE HEARI NG OFFI CER: Ms. Sharkey, |
bel i eve you had one nore questi on.

M5. SHARKEY: Actual 'y, that question
is misplaced. That should go to 740.445. |'ll save
it until then.

THE HEARI NG OFFI CER: Wy don't we
turn to, then, the el eventh question filed by
Gardner, Carton & Dougl as pertaining to 740. 440.

MR, WATSON: I"'mafraid this question
is treading into the area where we have just been.
"' m happy to defer the issue, if you would IiKke,
until the next hearing.

THE HEARI NG OFFI CER: That's fine.
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It's something that you expect the agency to cone
back with after further conferencing?

MR, WATSON: Mar k, woul d you agree
that this is --

MR W GHT: Nunber el even?

THE HEARI NG OFFI CER: Yes.

MR, WATSON: Ri ght .

MR W GHT: Yes. | think we can rol
that into our discussion on M. Rao's question and
try to wap up the whole thing at once.

MR, WATSON: | mean, as a practica
matter, | think we will be getting into this as
wel | next week because it is related to 742.

THE HEARI NG OFFI CER: Then, we
have one question fromthe site renediation
advisory conmittee that pertains to the sufficiency
of the engineered barrier. | believe there is a

correction to your cite at 740.440(c) rather

388

than (d). | don't know if that has been sufficiently

answer ed.
You may proceed with your
guesti on.
M5. ROSEN: What factors will the

agency consider to determne the sufficiency of
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the engi neered barrier pursuant to Section
740. 440(c)?

MR EASTEP: There are several factors
that could be considered. The basis of design,
durability, design life, et cetera, those are things
that we m ght [ ook at.

M5. ROSEN: Thank you

THE HEARI NG OFFI CER: Are there any
foll owup questions to this section?

Seeing none, let's proceed, then,
to Section 740. 455.

M5. SHARKEY: Excuse ne

THE HEARI NG OFFI CER: Oh, |I'msorry.
740.445. Go ahead.

M5. SHARKEY: I"msorry. | know nine
was m smar ked.

The question that | have witten
down here is -- pertains to 740, under ten. It's
the third bullet. It pertains to Subsection F of
this section.

Subsection F | ooks like it's
largely taken fromthe act. It states in the
event that the agency has determined in witing

that the background | evel for a regul ated substance
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or pesticide poses an acute threat to human health
or the environnent at the site when considering the
post -renedi al action | and use, the remediation
appl i cant shall devel op appropriate risk-based
renedi ati on objectives in accordance with Subsections
(a), (b), and/or (c) above.

Does Subsection F mean that
the renedi ati on applicant could be required to
remedi ate contani nation which is unrelated to
the specific subject of a focused site investigation
in remediation?

VR. EASTEP: It's not intended to do
t hat .

M5. SHARKEY: Gkay. Thank you.
actual l y have one other question, if | night, under
this section that somehow got l[eft out of nmy notes.

THE HEARI NG OFFI CER: Proceed, pl ease.

MS. SHARKEY: I noticed under
Subsection A of 740.445, there is discussion of the
appropriateness or there is basically a standard
using the term appropriate.

It says if an exposure route
has been excluded under 742(c), the renediation

applicant may prepare a renedi ati on objective
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report showi ng the appropriateness of the exclusion.
' m wonderi ng whether or not the

term appropriate -- what the term appropriate neans
under this context.

MR EASTEP: That's an additiona
guesti on.

MR W GHT: She asked to ask an
addi ti onal question.

MR. EASTEP: Ceneral |y speaki ng,
think that neans conpliance with Subpart C.

MS. SHARKEY: So it --

VR. EASTEP: Excuse nme. |In 742

M5. SHARKEY: Basically, it would
be prepare a renedi ati on objective report show ng
that the exclusion applies, the applicability of
t he excl usi on?

MR EASTEP: That it satisfies the
criteria.

M5. SHARKEY: That it satisfied the
criteria of the exclusion?

VR. EASTEP: Yes.

M5. SHARKEY: The term appropri at eness
is also used in E, Subsection E. It says if the

recogni zed environmental condition requires
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renedi ati on measures other than, or in addition to,
renedi ati on obj ectives under 742, the remediation
obj ectives report shall describe those neasures and
denonstrate their appropriateness for renediating

t he recogni zed environnental condition

What does appropriateness mean in
that context?

MR. EASTEP: This really would --
sonme denonstration of the fact that whatever neasure
we cone upon, your ability to satisfy -- whether
you' re proposal has the ability to satisfy that.

If in the exanple here, you are going to renpve
the drums by just throwing themon a truck and
there is evidence that they are partially corroded
and you don't have a plan to, like, overpack them
and be extra careful, maybe it wouldn't be
appropriate to handle themin quite that way.

So this is just the general way
that you're going to be able to do what you cl aim
is -- what you propose is your goal. You're going
to be able to neet that goal

M5. SHARKEY: That your measure is
effective in nmeeting the goal ?

MR. EASTEP: I would say effective
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woul d be feasible.

M5. SHARKEY: Thank you

THE HEARI NG OFFI CER: M. Rieser?

MR. Rl ESER: | have just a real quick
foll owup on 445(a). You talk about if an exposure
route has been excluded under 35 I1l. Adm Code 742,
Subpart C, would that, by its own termns, include
excl udi ng of the pathway by virtue of Subpart | of
742 as well or should that be added since a pathway
can al so be excluded under Subpart | of 7427

VMR. EASTEP: Subpart C cross-references
to Subpart 1.

MR. Rl ESER: | believe 742 does
cross-reference Subpart |, but | wanted to clarify
it's the agency's intent even though it specifically
says Subpart C, you could al so exclude a pat hway
under this section of Subpart | of 7427

MR EASTEP: | think it still comes
t hrough Subpart C but it would be Tier 3.

MR. Rl ESER: Okay. Thank you

DR A RARD: Can | ask a question?

THE HEARI NG OFFI CER: Dr. Grard?

DR. d RARD: Going back to Subpart E,

did | hear you say that appropriate nmeans -- that
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the nmeasures are in conpliance with the Environmental
Protection Act and all applicable board regul ati ons?

MR EASTEP: | don't think | said that,
but that would certainly be inmplied. W wouldn't --
t he agency woul dn't approve anything that woul d cause
a violation to the act certainly, but | don't know
if -- 1 didn't really mention that, but it should be
under st ood.

M5. SHARKEY: | guess the one thought
that | have is that this is a showing that needs to
be nade by the renediation applicant. [|'m wondering
what they would need to do to show this negative that
you are not in violation of anything el se.

It's one thing to say -- to
show that you have met the criteria laid out in
the specific exclusion provision if that remediation
appl i cant now has the burden also, in this instance,
to show that they have not violated the act in any
ot her way, what do they have to show? | guess that
woul d be a question to the agency if that were
added.

VR. EASTEP: W woul dn't knowi ngly
approve anything that was a violation. |[|f that

i ssue canme up, and frankly I wasn't thinking of
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that issue, but it should be understood that we
woul dn't agree with you to do or conduct some
activity that would violate the act.

If your neasure required a
permit, but they are waste, but let's say your
nmeasure did require a permt, then, it wouldn't
be appropriate for you to act without a permt,
| guess. It mght be appropriate for you to
conduct that activity if you did have a permt.
I"mjust saying | didn't make that --

DR d RARD: When you are using
the word appropriate, you nean in conpliance
with the board's regul ati ons?

The exanpl e you gave of a
pernmit or the exanple earlier about renoving
sone drums and conducting yourself appropriately
wi th containnent packs, all of these are board
regul ati ons or agency regul ations, for that
matter, for how to deal with environnental
si tuations.

So the appropriateness is
tested by seeing that the actions are in
conpliance with the act or board or agency

regul ations. W are getting back to how you test
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for appropriateness.

VMR. EASTEP: Thi s whol e section was
put in to enable us to be flexible with people and
to be able to deal with situations that are beyond
the norm so to speak, and to be able to conduct
cl eanup sufficiently as well.

| just had not thought of it in
terns of that. | don't know if overpacking druns
of non-hazardous waste woul d be subjected to any
regul atory requirenents just sitting here. 1 can't
t hi nk of one.

Certainly, if they did sonething
that required a pernmit, we wouldn't authorize them
to do that activity. That would be in violation.
If we knew of a board rule that they had to follow,
we woul d certainly make sure they were aware of that,
and when they conducted the activity, that they
foll owed or conplied with the rule.

Appropri ateness, by itself
here in this context has to do nore with the
denonstration that they can neet their renediation
goal or neasure or whatever it is in this instance
as opposed to conplying with some particular rule

or regul ation.
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MS. McFAWN: Can | ask a clarification?
I just want to make

sure that | understand this. You are saying that
this denonstration of appropriateness is really a
description of how to neet those other measures?
For exanple, they need to renmove the druns. So they
will describe to you we need to renove the drunms in
order to neet our goal. Gven the condition of the
drums, they are going to describe to you how t hey
are going to do that?

MR. EASTEP: Uh- huh

M5. McFAVN: So the appropriateness
is just the explanation needed to neet their goal s?

MR EASTEP: In this instance, the
expl anati on of how they are going to do it so as
to get the druns off-site w thout renpving --
wi t hout rel easing contani nants woul d be the
key.

M5. McFAVN: Thank you.

M5. SHARKEY: | guess I'Il put this
in terms of a question. W have here a case of
using the termappropriate in two different ways,
don't we, in this 740.445?

MR, W GHT: Descri be the two ways.

L. A REPORTING - (312) 419-9292



N

o 00~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

398

MS. SHARKEY: Vell, what | see is
showi ng that the exclusion is applicable, the
renedi ati on applicant bears the burden of show ng
it net the criteria of an exclusion in 742.

In (e), the term appropriateness
i s denpnstrating that the nethod you have used is
capabl e or effective at achieving the goal, that is,
that the neasure will renediate the recognized
envi ronnental condition there.

VR. EASTEP: The context is different
for those

M5. SHARKEY: | would agree with you
it's different and | think we have come up with
terns that are useful in understanding what is nmeant
in the individual situation. Board Menber Grard
cane up with another interpretation

My only point is | think we are
using a single termin lots of different ways that
can cause confusion.

DR GRARD: Right. | just wanted to
ask could you take this discussion under advi senent
and possibly |l ook at that wording to see if you could
be a little nore specific in sone | anguage and of fer

it to us at the second hearing?
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Wul d that be possi bl e?

VMR. EASTEP: I think ny answer is yes.
| better check with him

MR RAC You may al so cone up with
guestions for the board regardi ng what does
appropriateness nmean. That will help to clarify
t hi s.

MR, W GHT: I think, if | might, again,
not intending to testify, but fromthe point of view
of one of the drafters, | will enphasize again that
given the large variety of sites that come through
here, if anybody thinks they can cone up with a
specific standard of criteria that woul d address
each and every site, they are certainly welcone to
attenpt it, but we had used sone words that are
adm ttedly general because we can't necessarily
anticipate in advance every situation that nmay
ari se and provi de one express set of criteria
that that meets all of those situations.

| know Ms. Sharkey has a
continuing Iine of questioning in some of the
review areas that addresses the sane issue and
thi nk our response will be the sane. It's just

very difficult to come up with specific criteria.
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| understand the vagueness, but this program has
to nmeet a lot of needs.

If we are going to nail down
a very specific point on that basis, | think
we're going to be so abstract on this thing that
it's going to be extrenely difficult to adninister
in all situations.

W are open to suggestions if
peopl e think they have better |anguage and better
criteria, but there was a reason why we chose
these terns. We will [ook at anything anyone
el se has. Again, | think there is a reason why
these words were put in here.

MS. Tl PSORD: What you are saying
is that you're not willing to look at the term
appropriateness in this context and cone back
with some suggestions at this point?

VR. EASTEP: I think we are asking
if there is sonmething that can offer assistance.
Wth some of these terns, we have spent a | ot of
time internally as well as with the advisory
committee di scussing some of these and | don't
want to say necessarily vague, but if you want

to offer the flexibility to serve the needs of
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peopl e trying to conduct voluntary cl eanups,

then, you have to figure a way to make the system
wor kabl e within the needs of how business is
bei ng conducted on a day-to-day basis. |If there
are people that could help us, we would accept

t heir hel p.

MR W GHT: I think it's not an issue
of not being willing, but it's nmore of an issue we
have | ooked at it and thought about it in the past
and have been unsuccessful at this point and there
is no reason to assune that in the next two weeks,
we will suddenly find a key.

M5. Tl PSORD: | guess ny concern arises
out of the fact that we have, as Ms. Sharkey pointed
out, had already had several different definitions of
what appropriateness neans that have been addressed
to you.

So ny preference would be to
I et you have the first chance in suggesting sone
change.

MR, W GHT: Sure. That's fair. |
think even though it may nmean different things in
different contexts, if it's clear from context what

it means, even though it may be general, to us,
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that would be sufficient.

It may have different mneanings
in different contexts. 1In fact, | think the
i ntroductory | anguage to the definitions section
says that words shall have their neaning as
prescribed in the act of these regul ations unless
a different neaning is cleared fromcontext. So
that's not a foreign concept.

THE HEARI NG OFFI CER: Ms. Sharkey?

M5. SHARKEY: | appreciate the
concern for flexibility. | think the point that
| have been trying to make here is that -- and

I think we successfully went through these two
and M. Eastep was able to provide other words
that were nore tailored to what was nmeant in a
specific situation.

| think we have succeeded
possibly with 445. Perhaps others have a -- nore
need for flexibility exists. M hope would be
that the agency would [ ook at themon a case-by-case
basis and take a | ook and see if the word could be
tailored some nore.

This is a concern, if | could

just put it on the record so it doesn't sound like
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it's a picky concern, but | think there is a
right to appeal this report. |f the agency has
deni ed a report because their neasure was
i nappropriate, their it becones a very difficult
i ssue on appeal

It becones difficult for the
renedi ati on applicant to understand the basis for
the denial of the report as well as difficult to
appeal it. | think we recognize the need for
flexibility, but underneath it, their there to
be a real standard that could be used in that
cont ext .

MR, W GHT: I would add this. Were
we do deny a report, we are required to state the
specific reasons for the denial and the provisions
of the act or regulations, if any, that would be
vi ol at ed.

| don't think that we would
be sendi ng out denials because a proposal was
i nappropriate. | don't think that woul d be our
reason for the denial. | think the reasons woul d
be nore specific.

Agai n, they would be detern ned

on a site-specific basis, what were you proposing
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and what did we view as the problem | think the
rul e does provide that pretty clearly when we do
deny a plan or report.

M5. SHARKEY: Part of the problem
of course, is that the renediation applicant
doesn't have a clear standard other than appropriate
up front to determ ne -- maybe perhaps they nay
find out later.

A question night be whether the

agency specification at that point falls within this
standard of appropriate and that's a very tough one,

I think, for any decisionmaker to have to grapple

Wit h.

MR, W GHT: Sure. W thout know ng
what's going on at a specific site, | don't think
we have standard rule either. |It's the choice of

the word appropriate at this point.

MS. SHARKEY: | guess | hear you saying
that you have | ooked at this. It seens to me we just
went through 445 and were able to find sone
alternative words to the word appropriate that were
nore tailored to what was neant.

MS. McFAWN: I would like to nake

an interjection.
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VWhile | have been listening,
| kind of summarized what | have heard the
different interpretations of appropriateness
to be through the course of the questions and
answers.

| came up with three. |If
you wouldn't mind, | mght just put them on
record. These are the three things you could
tell us which you nean, if all three, or any
subset .

It seems to ne that you were
saying if remediation nmethods other than or in
addition to those obviously necessary to reach
the renedi ati on objectives or the renediation
obj ectives determined under 35 Illinois
Adnmini strative Code 742, if those other nethods
are required to renedi ate the recogni zed
environnent al conditions, renediation objectives
report shall describe those neasures.

Now, here's the three
alternatives; denonstrate that they will be
conducted in such a nanner as to not pose a
threat to the environnent or you m ght want

to maintain -- | don't know if you recall this,
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but they have to denpnstrate that those measures
wi Il be conducted in accordance with the act
and applicable regulations or is it that you
want the applicant to denpnstrate that those --
why those neasures are necessary to renedi ate
t he recogni zed environnental condition? You
probably will want to see the transcript on
t hat .

VR W GHT: I"'msorry. | got
two of those; no threat to the environment,
or why neasures are necessary to renedi ate
the environmental condition, and you said there
was a third?

M5. McFAVN: The third would be
Dr. Grard' s suggestion that does it nean that
the applicant has to denonstrate those measures
were conducted in accordance with the act and
appl i cabl e regul ati ons.

Maybe soneone el se has even
yet another interpretation that they heard us
di scussing. You don't have to do anything with
those now. | just thought it mght help if |
tried to articulate those so we can go back and

have sonething to think about.
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VMR. EASTEP: Whil e those m ght be
reasons, | still think that they don't hit the
focus.

M5. McFAVN: Fi ne. Maybe you can
come up with a fourth and tell us what that is.

MR W GHT: We' Il discuss it further

M5. McFAVN: Thank you.

MR. EASTEP: | guess one alternative
woul d be for the agency to just elimnate that
section anyway.

MR, RAC Qur guess is that part
of the sentence where it discusses the applicant
nmust denonstrate appropriateness in recognizing
the environnental condition. That way, you are
getting the informati on that you want and you
coul d conceptually re-evaluate information to see
how it serves the purpose.

THE HEARI NG OFFI CER  Excuse ne for
one minute.

(Whereupon, after a short
break was had, the
foll owi ng proceedi ngs
were held accordingly.)

THE HEARI NG OFFI CER: | think we are
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408

W are deferring further questions

on the appropriateness issue until Decemnber 17th.

let's proceed with 740. 455.

The renedi ati on advi sory

conmittee has three questions
with question forty-two.
MS. ROSEN: I m

guestions m ght be somewhat t

on that starting

ght suggest these

ed to the issue

of sanpling being required for groundwater

noni tori ng purposes.

| believe that we deferred

further discussion on that issue and | don't

know i f the agency might want to defer on these

questions as well until a later tinme or if they

feel confortable answering them now.

VR. EASTEP: Whi

ch ones?

M5. ROSEN: Question forty-two,

forty-three and forty-four.
MR EASTEP: Al
MS. ROSEN: Let'

right.

s go ahead. s

post-renediati on nmonitoring required in al

cases under the site renedi ati

VMR. EASTEP: No.
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M5. ROSEN: Ckay. What types of
situations does the agency envision will require
post -renedi ati on nmonitoring?

VMR. EASTEP: For exanpl e, you mi ght
have a site -- groundwater nonitoring at a site
wi th engi neering control specifying the use of
draw-down wells as a nmeans of gradi ng and control
In that case, groundwater nonitoring would be used
to ensure that draw down systemis working.

M5. ROSEN: Gkay. Do you envision
time limtations on how |l ong you are going to
require post-renediati on nonitoring and perhaps
an ability to revisit the necessity of
post-renedi ati on nmonitoring, and where will

that be specified?

MR. EASTEP: | think that would --
time would be a factor on these. | don't know
how it would be used to linit it. |In the exanple

that | gave, it might be required until such time
as the renedial applicant elected to do somet hing
el se.

In other instances, it could
be -- it certainly could be nore limted than

that. That woul d probably show up in the renedial
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action plan and | believe the NFRis required to
specify its nonitoring requirenents.

M5. ROSEN: kay.

THE HEARI NG OFFI CER: Coul d we j ust
stop for one minute? The court reporter needs to put
i n additional paper.

(Brief pause.)

THE HEARI NG OFFI CER: Thank you for
pausing for one minute. Let's proceed.

M5. ROSEN: Coul d you provi de exanpl es
of scenarios where the agency might not envision
needi ng post-renedi ati on nonitoring?

VR. EASTEP: One scenario might be a
site that neets Tier 1 objectives through the use of
di g and haul .

M5. ROSEN: Coul d you perhaps give us
an exanple of a scenario where you have utilized
Tier 2 or Tier 3 to establish your renediation
obj ective?

VR. EASTEP: I would think in nost
i nstances where you have net your Tier 2 objectives,
you mi ght not have to do groundwater nonitoring or
post-renediation nmonitoring. |If you had a situation

where you have an institutional control or

L. A REPORTING - (312) 419-9292



N

o 00~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

engi neering control, then, your nonitoring m ght
be related to the maintenance of those controls.

MS. ROSEN: That's fine for now
Thank you.

THE HEARI NG OFFI CER: Are there any
foll ow up questions?

MR, WATSON: Yes.

THE HEARI NG OFFI CER: M. Watson?

MR, WATSON: Are there any
ci rcunmst ances where you woul d have institutiona
controls in place for groundwater and not have
to do post-renediati on nonitoring?

VR. EASTEP: You mi ght.

MR, WATSON: Under what circunstances?

VMR. EASTEP: In the one circumstance
where you have excl uded t he groundwat er pathway
and the likelihood of contam nated groundwater,
which is very mniml anyway, but then you m ght
not have groundwater nonitoring and particularly
post-renedi ati on nonitoring.

MR, WATSON: Al right. What Kkind
of post-renediation nmonitoring would you have to
do when there is an ordinance in place as the

institutional control?
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VMR. EASTEP: The condition of your
NFR letter -- your NFR letter would be conditioned
upon that institutional control remaining in place.
Particularly, if it were an ordinance, | can
envision a situation where your requirement is
basically nonitoring to make sure that ordinance
doesn't change.

THE HEARI NG OFFI CER: Ms. Sharkey?

M5. SHARKEY: As a followup on that,
I'"'mwondering if -- I'mnot sure this is the first
time that the word post-renedial nonitoring appears
in here. | know it appears |ater

I's there anywhere where an

applicant would have at the outset an idea of
how | ong they may have to nonitor for any way
to determine whether a nmonitoring programis
going to be acceptable before this where we
are at the final report?

MR. EASTEP: well, if you had a
circunmst ance dealing with groundwater and you
had nodel ed the groundwater and you coul d
denonstrate through nodeling that you only needed
to do post-renedi ati on nodeling for three years,

then, you could set up sone sort of schedule to
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work within that time frame to verify that.

M5. SHARKEY: Wyul d you antici pate
that this is a -- that post-renedial nodeling is
sonet hing that the renedi ati on applicant woul d
propose or is it something that's going to appear
in a draft approval ?

At what point would the
renedi ati on applicant becone aware of the
noni t ori ng requirenent?

VR. EASTEP: | woul d suspect that
in nost cases, the renediation applicant would
propose the post-remedi ation nmonitoring to help
support their argunent on whatever renedi al
obj ectives are comng up

M5. SHARKEY: Okay. And the standard
for approval for the agency, in that case, would
be -- | don't knowif it's in here anywhere. [|'m
sorry. | don't recall seeing it earlier, but what
standard woul d t he agency use in determ ning whet her
or not post-renedial nonitoring is appropriate and
how long it ought to go on for?

VR. EASTEP: That might be a Part 742
i ssue.

MR. Rl ESER: I"'msorry. | didn't hear
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What i ssue?
Coul d you read that back?

(Wher eupon, the requested
portion of the record was
read accordingly.)

M5. SHARKEY: By that, do you nean
in the course of devel opi ng one's objectives under
742, one would al so develop a -- part of that would
be the nonitoring progranf

VR. EASTEP: I would think in a
| ot of cases, yes. That's where your origina
question went to initially. Were does this
start at? | would think it would start with
t he devel opment of your renedial objectives.

MS. SHARKEY: I't might be devel oped
by the renedi ation applicant in that process,
presented to the agency, and approved at the
poi nt that the objectives are approved? | guess
what I'mtrying to figure out what is standard
for those -- for that nonitoring is, the need
for it and the duration.

Wuld it be -- are we saying
that's sonething that we could address in 742

or are we saying that it's sonmething we know is
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addressed in 742? | guess I'mnot clear on that.

MR EASTEP: Part of the answer is
going to show up in 742 and | think part of your
answer woul d show up under the general standard
for how the agency approves various plans and
reports.

The general standards --

wi t hout having the I anguage in front of ne, our
general standard would go towards the denonstration
t hat whatever you are proposing is going to neet
your remnediation objectives.

M5. SHARKEY: Maybe we can address
that after we get to that section.

THE HEARI NG OFFI CER: That is the next
secti on.

MR, WATSON: Let nme just ask one nore
foll owup question just to be clear.

Wth respect to an ordinance

as an institutional control, there are certain
sanpling of groundwater that is required. You
have to make certain showi ngs. Once you make
t hose showi ngs, the only post-renediation nmonitoring
you have to do is to ensure that that ordi nance stays

in place, is that correct?
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MR EASTEP: | used that as one

exanple. You could have other exanples where --

I think I nmentioned this earlier this norning.

You could have a site where you have elimnated --
your proof that you have elininated the groundwater
pat hway dependi ng on the nodel and you are proposing
to do sonme sanmpling to verify the nodel.

MR, WATSON: But nmy question is do
you have to do any post-renedi ation sanpling to
verify a nodel. |In post-renediation -- after you
have established it and you are done, are you
required to do anything el se post-renedi ati on?

VR. EASTEP: In some cases, you
m ght and in sone cases, you m ght not.

MR, WATSON: Let ne try it this way.
We are getting into Part 742.

M5. McFAVN: We are going to address
that next week at heari ngs.

MR WATSON: Ckay. | think we can do
it then.

THE HEARI NG OFFI CER: Does anyone el se
have anyt hing further?

M5. McFAVN: | had a question about

these ordinances. | don't know if |'mreading
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between the lines or not.
Has the agency ever encountered
one of these ordi nances?

MR, W GHT: I can speak to that because
| have reviewed two or three of them Yes, we have.
W have approved sone of these institutiona
controls. Specifically, | can say that was in
LaG ange, Orland Park, and Tazwel |l County.

M5. McFAVN: Thank you.

THE HEARI NG OFFI CER: I s there anything
further at this tine.

Let's proceed, then, to Section
740.505. The advisory comittee has questions
forty-five through fifty on that section.

Pl ease, proceed.

MR. Rl ESER: W1l the agency expedite
the review of a plan or report, if requested, for
good cause by a renediation applicant?

MR. EASTEP: Pl ans may be expedited
dependi ng on the availability of resources, the
reasonabl eness of the request, and the nunber of
requests that we get at any particular tinme.

MR Rl ESER So those are the factors

that you would use in considering that?
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VR. EASTEP: Yes.

MR. Rl ESER: Wyul d good cause i ncl ude
t he pendency of a transaction, a real estate
transacti on?

MR. EASTEP: That coul d be good cause
in sone instances, yes.

MR. Rl ESER: W1l the agency have any
priorities in considering when to review plans and
reports other than the chronol ogi cal order in which
they are received?

VMR. EASTEP: The priorities may include
sites that pose a high risk or sites where there is a
I ot of comunity concern about the remediation

MR. Rl ESER: WI1l the agency |og
in the reports the day they are received by the
agency mail room or on sone other date? If the
report is logged on some other date, how will
that be conmunicated to the renediati on applicant?

VMR. EASTEP: It's our intention that
they be |l ogged the date they are actually received
by the agency.

MR Rl ESER Does that actually
happen?

MR EASTEP: To the best of ny
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know edge, it does. If it doesn't happen, then
my intention is to set the systemup so that if
sonet hi ng doesn't get logged in the date it cones
in, our clerks have a procedure to ensure that
alogis put inthat it was received -- the date
it was actually received.

MR Rl ESER In the case where
t he agency has revi ewed and approved a docunent
submittal under the site renediation program
will it be acceptable for the renedi ati on applicant
reference rather than to renit the docunent as
need arises throughout the conmpletion of the site
remedi ati on program process?

VR. EASTEP: Yes. |If the docunent
is appropriate, yes.

MR. Rl ESER: Appropriate to what you
are resubnmitting it for?

VR. EASTEP: Correct.

MR. Rl ESER: Okay. Thank you

THE HEARI NG OFFI CER: Woul d you |ike
to proceed with the question pertaining to 740.505(f
t hen?

MR Rl ESER WI1l the agency allow the

revi sion or resubm ssion of plans or reports w thout
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restarting the time frane?

VMR. EASTEP: Ceneral ly, we will
restart the time frane. W are going to -- in
order to efficiently manage our workl oad, though,
it will depend on how the report came in and when
it cane in. If it's a very mnor revision and
the project manager is working on it as it cones
in, whether or not we restart the tine franme my
not matter. It may get done when it was supposed
to anyway.

Frequently, though, where we
have to stop work and wait for a report that cones
in, we nmay have to wait. W don't know the ampunt
of time that we are going to have to wait. So we
may restart it.

MR. Rl ESER: So it would depend on
circunmstances particular to when the extent of
the resubnission, the time frane in which the
resubm ssi on was reviewed, and things of that
nat ure?

MR EASTEP: Ci rcumst ances woul d
govern the time frame in which the report gets
reviewed. M general intention is to restart

the tine frane with new or revi sed subni ssi ons
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or reports.

MR. Rl ESER: Thank you

THE HEARI NG OFFI CER: Ckay. \hy
don't you finish up with your |ast question on
Section H?

MR. Rl ESER: W1l the agency
confirmthat even though the date that the agency's
determination is mailed is described as the date
of the agency's determination -- actually, the
agency's final decision in some instances -- the
deadline for appealing this determnmination is

thirty-five days fromthe date the renediation

applicant actually receives the deternmination in
writing?

VMR. EASTEP: Yes.

MR. Rl ESER: So even though at sone
point, this docunent -- the agency's determ nation
is described as its final decision and it's described
as the final decision whenever it's issued, the
appeal date does not run until the date that the
renedi ati on applicant receives it?

VR. EASTEP: Yes.

THE HEARI NG OFFI CER: Is there any
followup to this?
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MR, WATSON: | have ny question
fifteen, which relates to Section 505.

THE HEARI NG OFFI CER: VWi ch question
is that?

MR, WATSON: It's fifteen. | have (a),
(b), and (c).

THE HEARI NG OFFI CER We can take that
at this tine.

MR, WATSON: Again, | think it goes to
a real practical problemthat some of our clients are
concerned about in ternms of the flexibility to handle
site-specific issues as they cone out without being
bound to a particular rigid time frane in ternms of
the agency won't review partial reports or the agency
won't review reports subnitted out of sequence.

The question is (a), wll

t he agency review and comment on proposed site
i nvestigation and renedi ation plans prior to
formal conpletion as required under Subpart E?

VR. EASTEP: Are you referring to a
particul ar section?

MR, WATSON: The general requirenment
that plans to be conplete before they are revi ewed.

MR EASTEP: As a the matter of
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course, | think we tend to work with remnedi al
applicants. W don't want to be put in the position
of several iterations or hel ping applicants do the
work that their consultant should be doing for them
per haps.

| think on a day-to-day basis,
our experience has been that we do work with people
and we do try and hel p them where possible to the
poi nt where they can get a good subm ssion in.
So that constitutes the linted reviews, but they
woul dn't be the formal final reviews.

MR, WATSON: So the agency certainly
would be willing to conduct limted reviews where
warranted and di scuss issues with the renediation
applicant prior to the submni ssion of a fornmal
report?

MR. EASTEP: | think that's been our
practice for the |ast several years.

MR, WATSON: My second question
goes to a concern that once you go out and do
your investigation that there may be additiona
i nvestigation that then becones warranted at nore
conpl ex sites.

The question is will the agency
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revi ew reports where additional investigation
or renedi ati on may nonet hel ess be necessary?

MR. EASTEP: Again, nmy comrent woul d
be is we might sit down and talk with someone and
work with themon figuring out where they need to
go next. That might be a lot of questions if
sonebody has a site investigation and say, well,
| really think | want to do a Tier 3. \What el se
do | need to do here? |'mtalking about that type
of thing, if that's what you are tal king about.

There woul dn't be a need for or
reason to do a formal review of that report, but
you might want to sit down and work with themto
hel p them figure out what they need to do next.

MR. WATSON: | guess ny question
goes nore to the situation where you have
Phase 2 sanpling, Phase 3, Phase 4, and Phase 5
sanpling as a site based on what you are finding
in each sanpling event.

The question is what is the
agency going to review? WII they reviewthe
interimsanpling reports as being the -- as site
i nvestigation reports under this programor is

a renedi ati on applicant required to do al
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sanpling that would be necessary to fully define
and characterize its site before they can submt
these site investigation reports to you?

VMR. EASTEP: Bef ore they can submit
it for a final review, they have to do it all

MR, WATSON: Question (c) says, for
conplex renmedi ation sites, will the agency review
interimplans or reports submtted out of sequence?

MR. EASTEP: It woul d depend on the
relationship. |If one of themis dependent on anot her
one, then, you would not want to take it out of
sequence.

MR, WATSON: Ri ght, obviously.

VR. EASTEP: Again, we talk to
the consultants frequently about this.

MR WATSON: Okay.

THE HEARI NG OFFI CER: I's there anything
further on 5057

Seeing nothing, let's proceed to

Section 740.510. M. Sharkey, you may proceed with
your question nunber el even.

M5. SHARKEY: This section is
the standards for the agency's review of site

i nvestigation reports and related activities.
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The first standard seens to be
simply a determ nation of conpl eteness. Then, the
second is determ nation whether a site investigation
has been conducted in accordance with the procedures
in Title 17 and Subpart E of this part. Then, it
states including, but not linited to, and lists
itens one, two, three.

| recognize that those criteria
appear to cone directly out of the act or cone
primarily out of the act. The terns here that
are used include the term adequacy for describing
the description, adequacy of the investigation of
potential pathways and risks to receptors identified
at the site, and then appropriateness of the sanpling
and anal ysi s used.

My question really goes to
the sane issue we were tal king about earlier today
when | ooked at the question of appropriateness.
| feel we could ask the sane questions or go through
it. Perhaps that's not necessary.

This is the point that -- | guess
I would just Iike to say if we are going to take
t hat same approach that obviously, this is the point

of the agency's actual decision making and criteria
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for their decisions and it seens to nme this is the
pl ace where particularly if you consi der adequacy
of the investigation of potential pathways, if this
is really an elaboration on the procedures that went
before, in other words, it says shall comply with
the procedures set forth in Subpart E, but if this
is adding sonething in terns of standard, it's not
clear to ne what it's adding.

| guess | could go through and ask
that question or we could save this and revisit this
when this whole issue is revisited.

MR, W GHT: | think it's pointless to
carry on with the type of discussion that we had
fifteen minutes ago or whatever that was. |'m not
sure if -- | guess the only thing that | can conment
is we can go back and take another look at it and see
whet her or not we can be nore specific.

As you did point out, these happen

to be statutory criteria. | think we can reconsider
the language. |'mnot sure | can pronise the results
will be totally satisfactory to you, but we will make

attenpts to go back and see if we can come up with
sonet hing nore specific and clarify it to sone

extent.
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M5. SHARKEY: I guess | would Iike
to ask the question whether the agency, in drafting
this, felt constrained to use th eexact |anguage
that was in the statute?

MR, W GHT: Again, | don't think we
felt constrained. | think that we always feel that
we are safe when we were using statutory | anguage.

The closer to that you stay, the less difficulty you
can get into.

Certainly, we recognize the
statutory | anguage can be expanded upon. The board
has been frequently willing to do that in the context
of alnost every rulemaking. |In that sense, it's not
really a restriction.

M5. SHARKEY: In fact, doesn't the
procedures that go -- that are actually contained
in Subpart E, don't they actually define to a
certain extent what is adequate in terns of a site
i nvestigation for potential pathways -- the exclusion
of potential pathways, for exanple?

MR, W GHT: I"msorry. Excuse me. In
Subpart E?

M5. SHARKEY: Yes. \What |'m saying

is we have a general standard, which is conducted
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in accordance with the procedures in Subpart E.
That is what (b) says. Then, we have incl uding,
but not linmited to.

In other words, these seem
to be exanples alnbst of criteria and it's not
clear if these criteria are kind of on top of the
procedures or if, in fact, one wal ks through those
procedures and is able to provide the agency with
i nformati on for each category of information
requested, whether that's all that's required to
achi eve adequacy.

My point is, | think to the
certain extent the agency has el aborated these
general criteria in the statue in the regul ations
t hensel ves.

VR W GHT: In answer to your question
of whether or not these are in addition to what's
provided in the introductory |anguage in (b), |
think the answer to that is that they are not.

They are the criteria thensel ves
that would allow us to evaluate what is in the
i ntroductory | anguage in Subpart E. So they are
not in addition to that. They are things that

we woul d ook at to see if things have been done
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MS. SHARKEY: So these standards,
then, do cone down to the terms adequacy and
appropriate, isn't that the case?

MR, W GHT: Well, yes, but in the

context of |ooking specifically at what Subpart E

requires.

M5. SHARKEY: W will certainly address
it in our coments further, but again, | would hope
that this is an area that the agency will reconsider

due to the vagueness of those ternms.

MR W GHT: VW will take another
look at it. Certainly, once again, if anyone has
any suggestions to offer in the course of testinony,
we woul d be happy to ook at those and consi der
those as well.

THE HEARI NG OFFI CER: I's there any
followup at this point? | believe Ms. Tipsord
has one point she would |like to make.

M5. Tl PSORD: Yes. | would like to
followup with what Ms. Sharkey was saying. |
think 1'mconfused at this tine.

If I ama renedi ati on applicant

and | provide everything in Subpart E to the agency,
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site, and I would have an adequate investigation
correct, and my sanpling would be appropriate.

Is that statenent correct if | provide everything
asked for in Subpart E?

MR, W GHT: Actual ly, the contents
of the site investigation reports are set forth
in Subpart D, but, yes, if you follow those steps.

MS. Tl PSORD: Then, | coul d have an
adequat e appropriate --

MR, W GHT: Yes, yes, you m ght.

M5. Tl PSORD: Thank you.

MR. RAO I have a quick follow up
guesti on.

You just now mentioned that the
procedures are all specified in Subpart D and not
in Subpart E. The proposed | anguage under Section
740.510(b) cites Subpart E instead of Subpart D.

MR, W GHT: You are right. That
is a cross-reference that did not get changed.

MS. SHARKEY: So that should read B?

MR, W GHT: B. Sorry.

THE HEARI NG OFFI CER: As agreed, the

agency will address further issues pertaining to
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the 510 at the beginning on Decenber 17th in addition
to the other previous issues that we have discussed.
Are there any ot her questions
relating to 510 at this point? Let's proceed, then,
with 515.
Ms. Sharkey, | believe question
twelve refers to that.

M5. SHARKEY: Yes. | guess | am
| ooki ng at satisfying requirements for Part 742
for the exclusion of exposure routes and wondering
if a renediation applicant performng a focused
site renediation requested a focused NFR |l etter
be required to sanple for hazardous characteristics
and pHin the soil in order to exclude an exposure
route if neither of these would be associated wth
the rel ease?

MR, W GHT: I think we woul d request
the opportunity to defer. It's in a 740 context,
but it's related as nuch to T. A C. O procedures

G ven M. King' s unavoidable
absence today, | would defer to the response of
this question until the next set of hearings.
M5. SHARKEY: That's fi ne.
THE HEARI NG OFFI CER: Does anyone have
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any objection to that?

M5. HENNESSEY: As a point of
clarifcation, are you going to address this in the
742 hearing or the 740 hearing?

MR W GHT: Vell, we'll have to
address it in these hearings. It may get addressed
at the next set of hearings. W will go back and
make sone assessnment of it and respond at the site
renedi ati on hearings on the 17th.

M5. HENNESSEY: Thank you

THE HEARI NG OFFI CER: Does anyone have
any objection to that?

M5. SHARKEY: No. That's fine with ne.

THE HEARI NG OFFI CER: Thank you.

Pl ease, proceed.

MS. SHARKEY: My second question
is with regard to the area of background in
515(b)(2)(1). Actually that's (b)(2)(A). Excuse
nme a second. | have to figure out ny reference
here.

MR, W GHT: Maybe | can save you
the trouble. W planned also to request deferra
of this. If you want to clarify the question,

t hough, that night be hel pful
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M5. SHARKEY: Ckay. The question is
whet her or not if we are |ooking to area background
| evel s for establishing the remedi ati on objective,
whet her or not in a focused site renedi ati on, one
is required to renmediate to | evel s bel ow area
background | evels. | suppose the alternative would
be to sinply achi eve area background | evel s.

Then, the second question is that
only for contam nants of concern if we are going to
be focused assessment ?

MR, W GHT: Ckay. We will request
deferral on this. | think | understand where you
are headed.

M5. SHARKEY: My third question
here may strike one as not too smart. Many of
ny questions may strike you that way. This one
in particular possibly.

"' masking what is the standard
the agency woul d use to deternine whether an acute
threat to human health or environnment exists?
woul d be the first to agree that that may in and
of itself be a standard.

The problemin this context

is again, we are under area backgrounds, whether
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poses an acute threat to human health or the
environnent at the remediation site in considering
post -renedi ati on property uses.

| guess what I'mtrying to
get at is are we going to be using some sort
of standard |ike exceeds Tier 1, exceeds Tier 2,
Tier 3.

Is there sone sort of nunerica
noti on of what -- when area background may, in
fact, rise to what | think everybody considers
to be kind of a blatant type of standard, acute
threat, and yet we are tal king about it in the
context of area background.

In other words, it's sitting
out there. Do you have -- could you give us
anynore help on the kinds of context in which
the agency might find an area background
situation actually prevents an acute threat?

VR. EASTEP: First of all Tiers 1,
2 and 3, they are usually based nmore on chronic
effects. We would probably use the nbst recently
avai l abl e or the best scientific or technica

literature.
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Qur Sources m ght include
USEPA and sone of the various toxicol ogica
data bases. They would go in there and | ook
for constituents and levels that identify as
representing acute threats.

M5. SHARKEY: Ckay. The basic
scenario here is if | have gone down the route
of investigating ny area background and found
there are high levels of contam nants and
possi bly even such that would trigger this type
of standard, is the applicant at that point free
to, say, | guess | can't use area background,
I"mgoing to use a different objective.

Does the applicant end up
in a situation of having to renediate this
area background condition?

VR. EASTEP: I don't think that
that's required under the statute. Excuse ne.

Can you repeat the question
pl ease?

MR. REl SER: I'"msorry.

VR. EASTEP: I was asking her to
repeat the question. W may want to --

MS. SHARKEY: The concern that |
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have is that if this | anguage appears -- if the
renedi ati on objectives are based on the determ nation
of area background levels and the criteria then --
there are a nunber of criteria for approving or
reviewing the site in terms of those area background
levels and it appears to be whether it presents
an acute threat to health or the environment with
t he area background | evels, my assunption is the
agency is saying that you can't use that as a
cleanup level if we found that it presents an
acute threat.

The question becones do | --
if I have encountered that |evel of background
out there, may | then say all right, this is a
background level, | didn't have anything to do
with it, I"'mgoing to clean up to other background
levels or to other standards for the renediation
I "' mundertaking, but I'"mnot going to clean up the
area background level if it can be denonstrated
and indeed that is the area background | evel and
indeed this is an acute threat, or is the
remedi ati on applicant once they have di scovered
this forced to deal with it and renediate it?

MR EASTEP: If you opt to go in
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and use anot her procedure to devel op your cleanup
objectives, | can't think of an instance where
Tier 1 or Tier 2 would be nore conservative than
sone acute threat.

So you would, in fact, end
up having to renediate to | ower |evels anyway.
This is within the context of the site renediation
program In situations where there is an acute
threat or imrinent to health to the environment,
the agency still has abilities under the act to
go in and take action independent of what a
remedi ati on applicant night do.

M5. SHARKEY: I"mnot sure that's
answering the question whether the renediation
applicant would be required to do sonething.

VR. EASTEP: This is still a
vol untary program

MS. SHARKEY: Ri ght.

VMR. EASTEP: If you want an NFR | etter
t hough, you woul d be required to address the
situation. |f you are wanting --

M5. SHARKEY: A conpr ehensi ve.

MR. EASTEP: -- a conprehensive, you

woul d be required to address the situation.
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MS. SHARKEY: And if | wanted a
conprehensive NFR letter with area backgrounds
that exceed this acute |evel, the renediation
applicant would be required to reduce those
within the renediation site?

VR. EASTEP: Yes.

M5. SHARKEY: Even though it was
backgr ound?

VR. EASTEP: Yes.

M5. SHARKEY: Okay. My question under
515(b)(4)(C), and it appears under 5(C) as well, is
how woul d the agency deterni ne whether site-specific
data reflects actual renediation site conditions? |If
properly obtained, doesn't site specific data by
definition reflect actual conditions?

MR EASTEP: Properly attai ned woul d be
the key words there.

M5. SHARKEY: So the real criteriais
whet her site-specific data is properly obtained or
has been properly obtai ned?

MR EASTEP: Properly obtained would
be -- that would probably satisfy -- generally, |
t hought that would deal nostly with the conpl eteness

and conprehensi veness of the data. |f you properly
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obtained it, it would be conplete and conprehensive.

M5. SHARKEY: Properly obtai ned neani ng
pursuant to the methods and procedures described in
t hese regul ati ons?

MR. EASTEP: I think those were your
wor ds.

M5. SHARKEY: Yes. | recognized it was
probably vague with the term properly.

VR. EASTEP: Yes.

M5. SHARKEY: Okay. The answer was was
yes?

VR. EASTEP: Yes.

M5. SHARKEY: In 6(a), we have again
the use of the term appropriate describing the
renedi al measure being appropriate for addressing
the recogni zed environnental condition. This is
the same issue that we dealt with before. [I'm
happy to wait to hear what the agency has to say
at the next hearing on that.

MR W GHT: That's fine. W would have
t he sane response.

M5. SHARKEY: Thank you

THE HEARI NG OFFI CER: Are there any

foll owup questions to 515.
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Why don't we proceed, then, with
Section 740.520. Ms. Sharkey, that will begin with
your question nunber thirteen, please.

MS. SHARKEY: Under 520(b) (1),
standards for review of the renedial action plans,
is conpliance with Title 17 and this part, including,
but not linted to, a nunber of points, and | guess
I have concerns about the standard of review with
the likelihood or non-Ilikelihood, and | guess |I'm
curious, how would the agency determne that a plan
is likely or unlikely to result in attai nment of an
appl i cabl e renedi ati on obj ective and what type of
evi dence woul d be persuasive of |ikelihood one way
or the other?

VR. EASTEP: VWhether it's likely
is generally technical judgnent, but the applicant
shoul d show that the plan neets the renedi al
obj ectives. They should not propose sonething
and not indicate that it doesn't neet renedial
obj ecti ves.

M5. SHARKEY: "' m thinking of
actually some situations | have been in in
the existing programand the types of evidence

that have been submitted and | guess is it enough
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has been used in another case, in a simlar case?
MR. EASTEP: Pr obabl y.
MS. SHARKEY: In a similar situation?
MR. EASTEP: Pr obabl y.
M5. SHARKEY: You are | ooking at
the likelihood of success of a renedial measure.
| guess I'mtrying to elicit fromyou nore of
what you are looking for in determ ning what a
renedi al measure is worth in a given instance.
VMR. EASTEP: I think I have answered
i f you have shown that the technol ogy has worked
before in a simlar case, we would probably accept
it in another case.
M5. SHARKEY: Okay.
MR WATSON: My question twelve
is directly related to this section if | could
just followup with this.

Wio woul d be naking this
determination regarding the technical sufficiency
of the plan? Who at the agency woul d be maki ng
that deternination regarding the technica
suf ficiency of the plan?

MR EASTEP: That woul d occur in
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renedi al project managenent section.

MR, WATSON: So each project manager
is responsible for making that decision?

VMR. EASTEP: Ceneral ly, the agency
utilizes a nunber of resources to aid the project
manager .

THE HEARI NG OFFI CER: Do you have

anything further on that, M. Wtson?

443

MR, WATSON: Yes. Do you have anyt hing

else to add in response to ny |ast question?

MR, W GHT: No, not at this point.

MR, WATSON: You said that one of
the things that you |l ook at is whether or not the
t echnol ogy has been shown to be effective in
simlar circunstances. |s that a requirenent
that a party makes that kind of technical show ng?

VR. EASTEP: | thought | was
responding to Ms. Sharkey's question.

MR, WATSON: So --

MR EASTEP: She asked if that would
be acceptable and | said probably it would be.

MR, WATSON: Ckay. But that's not a
requirenent?

MR EASTEP: | don't believe so.
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MR, WATSON: | mean, there are going
to be a lot of situations where parties will be
com ng to you and proposing new and i nnovative
t echnol ogi es.

The question is you wll
certainly evaluate those and consi der those

as being appropriate for a site?

MR. EASTEP: We certainly encourage
alternative and innovative technol ogy, but there
probably woul dn't be a lot of instances and probably
there probably will be very few instances.

MR, WATSON: Very few i nstances
where you will approve new and innovative
t echnol ogi es?

VR. EASTEP: No. Very few
i nstances where people will propose new and
i nnovati ve technol ogi es.

VR, WATSON: Ckay. Are there any
technol ogi es that the agency has m ght a decision
be nade today that they will not accept as being --
as part of a renmedial action?

MR. EASTEP: No.

MR, WATSON: That's all | have.

THE HEARI NG OFFI CER: Ms. Sharkey?
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M5. SHARKEY: I wanted to foll ow up
on one nore point, if I mght, on this section
before we |eave it.

THE HEARI NG OFFI CER: That's fine.

M5. SHARKEY: Now, (b)(3) -- again,
these are standards for review of renedial action
pl ans by the agency. B is whether the plan result
in conpliance of Title 17 of the act of the part
including, but not limted to, and it has these
three sections.

W tal ked about the first.
The third section seens to raise this issue we
tal ked about a little bit ago and this may be
where this standard for review of this conmes in
for the -- I'"'mwondering if this is where the
long-termnonitoring or the post-renediation
nmoni tori ng woul d be approved.

This is the section that
says the managenent of risk relative to any
remai ni ng cont ani nation including, but not
limted to, the provision for long-term
enf orcenent, operation, and mai ntenance of
institutional controls and engi neering roles

relied on.
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Is this the standard for

revi ew of the post-renedi ati on nonitoring?

st andar d.

VR. EASTEP: I

think this is a

| thought there was sonething el se

in the act, but it doesn't come to mnd right

now.

is that t

M5. SHARKEY: The concept here

here will be a review of conpliance

with Title 17 and this part and will include

a revi ew

of the managenent of

ri sk on these

| ong-term and mai nt enance type of issues.

I m wonder

ing at what point

woul d a renedi ati on applicant again | earn what

their post-remedi ation obligations night be.

for that

WIIl there be an opportunity

remedi ati on applicant to propose those

to see themin draft or other

W se becone aware

of themfor the standards that they are going

to be expected to achieve for this post-renediation

wor k before the points of

of the action at |east?

very site-specific.

appl i cant

review or final phase

MR EASTEP: Again, this would be

W woul d hope that the

in many instances woul d recogni ze
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the need for post-renediation nonitoring early
in the process. They would have that in m nd
when they are devel opi ng even renedi al objectives.
MS. SHARKEY: Wiere an institutional
control or engineered barrier is involved, would
you antici pate an agency formwoul d actually
ref erence post-remedi al nmonitoring or other
wor k?
MR EASTEP: | don't think we
have contenplated any forms for that right
now.
THE HEARI NG OFFI CER: M. Rieser?
MR. Rl ESER: In the first instance,
isn't it the renediation applicant's responsibility
to propose whatever it is they are going to do to
the site and the agency reacts to their proposal ?
VR. EASTEP: That is typically
correct, yes.
MR Rl ESER So the renedi ation
appl i cant woul d propose a certain renedial
obj ective and based on nodeling to a certain
extent would either say this current nodeling
is sufficient or that additional information

is needed to support the sufficiency of this
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That woul d be their proposa
to you to which you would react?

VMR. EASTEP: As | indicated, yes,
we woul d hope that the renedi ati on applicant
woul d make t hese proposals and go through this
process and, in essence, be able to give us
sonet hing that we woul d agree with and be able
to translate right onto the NFR letter.

MR. Rl ESER: Typically, there
is afairly high Ilevel of conmunication between
the renedi ati on applicant and the agency with
regard to these issues so that the renediation
applicant who is working this process should be
aware of where an agency is at given points in
time just by communicating with the project manager?

VR. EASTEP: Yes.

M5. SHARKEY: Is there any typica
time for post-renedial nonitoring duration, of
post-renedial nmonitoring that the agency woul d
expect to see in the use of an engineered barrier
for exanpl e?

MR. EASTEP: No.

M5. SHARKEY: It's going to depend

L. A REPORTING - (312) 419-9292
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on the barrier and specific conditions in each
case?

VR. EASTEP: Yes.

MS. SHARKEY: And that's true with
institutional control as well?

VR. EASTEP: Yes.

MS. SHARKEY: There are no nunbers

out there in your experience in the past in using

any of these that you found not to say that they
are going to apply in every case, but to give us
sone sort of idea about the kind of tinme frame
that we might be | ooking at?

VR. EASTEP: That's correct.

M5. SHARKEY: There are none?

VMR. EASTEP: That's correct.

MS. SHARKEY: Does this section --
by the way, to the extent that it involves
nmoni toring an ordi nance -- inply that one may
have managenent responsibilities in perpetuity
with regard to that ordi nance?

VR. EASTEP: It might inply that.

MS. SHARKEY: In other words, one
nm ght in sone situations is what you are saying?

VMR. EASTEP: Yes

L. A REPORTING - (312) 419-9292
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M5. SHARKEY: Ckay. That's all |
have. Thank you.

THE HEARI NG OFFI CER: Ms. Sharkey,
has your second question been answered, then,
under 520? | know you referred to (b)(2), but
I think it's actually referring to (b)(3).

M5. SHARKEY: Yes. Thank you
for rem nding ne on that.

It was something | noticed,
I think, a couple places in these rules, the
notion that there was a remaining risk. | guess
| wondered to nyself if by definition, once one
has achi eved an objective or goal, has not the
ri sk been elin nated?

MR EASTEP: The risk has been reduced
to an acceptable |evel.

M5. SHARKEY: That would, is that

true, in a scenario where you have limted it to

i ndustrial use, for exanple, and used a -- where
the linmtations -- scratch that. [1'Il let it go
Thank you.

V5. McFAVN: Just as a clarification
point, you used the termrelative risk remaining,

but | think this section tal ked about risk relative
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M5. SHARKEY: Thank you, yes.
That's right. | have been contenplating the
di stinction there.
In other words, there is a
remai ni ng contam nation and the question is
whet her or not there is -- there woul d appear
to be risk remaining with that contani nati on,
t hen, the managenent of risk remaining with
that contamination. You are saying there my
be an acceptable I evel of risk under these
rul es?
VR. EASTEP: That's correct.
THE HEARI NG OFFI CER: I's there any
further follow up to Section 5207
Seeing none, let's go off the
record for a minute, please
(Whereupon, after a short
[ unch break was had, the
foll owi ng proceedi ngs
were held accordingly.)
THE HEARI NG OFFI CER: Wy don't we go
ahead and get started? W' re back on the record.

Let's start with Section 740.525.

L. A REPORTING - (312) 419-9292
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MR, W GHT: Excuse nme a minute. W are
short one very inportant individual

THE HEARI NG OFFI CER: Just one
mnute. We'Ill go off the record.

(Whereupon, after a short
break was had, the
foll owi ng proceedi ngs
were held accordingly.)

THE HEARI NG OFFI CER: Okay. Let's

proceed.
I's the agency ready?
MR, W GHT: W' re ready.
THE HEARI NG OFFI CER: We are at
Section 740.525. | believe there is one question

on that filed by Mayer, Brown & Platt.
M5. SHARKEY: This question is

actually tied up to a certain extent with the
next section, which is on groundwater managenent
zones.

The question is whether or
not a siteis, in fact, finished and conplete
and done at the point that one gets the NFR letter
if there is still post-remediation nmonitoring going

on.
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Part of my concern is tied up

in the availability of the groundwater nanagenent
zone for that period of time while that nmonitoring
is still going on. If we are going to defer the
di scussi on of the groundwater managenent zone unti
M. King is available, it nay be appropriate to defer
that question until that tine as well.

MR W GHT: W' Il answer that now,
al t hough we do wi sh to defer the GW. Maybe the
foll owup question we would prefer to wait on.

M5. SHARKEY: That's fine.

MR, W GHT: W may not take the
followup of the initial question.

VR. EASTEP: Yes.

MS. SHARKEY: So it is considered to
be conpl ete?

VR. EASTEP: It can.

M5. SHARKEY: Thank you

THE HEARI NG OFFI CER: I's there anything
further on that particul ar section?

M5. ROSEN: I have sonething further
It's related to this issue.

Can renedial activities at a site

be considered conplete if you have inplenmented your

L. A REPORTING - (312) 419-9292
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engi neered barrier, which is going to remain there
you know | ong-term
Woul d you be getting your

no further remediation letter at the tine the
i mpl enent ati on of the engineered barrier, |ike,
is your renedial activity deemed conpl ete at
that time even though you are going to have an
engi neered barrier remaining?

VR. EASTEP: Yes

M5. ROSEN: Okay. Thank you

THE HEARI NG OFFI CER: Is there
anything further? Let's proceed, then, to Section
740. 530.

Why don't we start with

M. Watson's question

MR, W GHT: At this point, | would
like to request that we defer all of the questions
on Section 530 with regard to the groundwater
managenment zones until the 17th. Again, due to
M. King' s unavoi dabl e absence, we woul d prefer

to have himrespond to those questions. That's

our request, that we defer all of the 530 questions.

THE HEARI NG OFFI CER: Does anyone

have an objection to that at this tine?
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THE HEARI NG OFFI CER: Al right.

Al'l of the questions regardi ng groundwat er managenent
zones will be deferred to Decenber 17th. W will
address those al so at the begi nning of the hearing.
That concl udes the advisory conmittee's questions
fifty-one through fifty-seven, Ms. Sharkey's question
fifteen, as well as Gardner, Carton & Dougl as'
question fifteen. | believe that concl udes that
entire section regardi ng Subpart E

Does anyone have any further
foll owup regardi ng that subpart.

Al right. Let's proceed, then
to Subpart F regarding no further renediation letters
and recording requirenments. W have a couple of
prefiled questions by the Water Reclamation District.

M. Dunham would you like to
proceed with those?

MR. DUNHAM Questi ons nunber three,
since the no further remediation letter can severely
limt the future use of property, and to the extent
that it can inpact the rights of the owner, and
af fect the value of the property? Should the
regul ations clearly state that the owner should

be noticed as well as the renediation applicant if
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they are not the sane?

MR, W GHT: If I can just respond
to that in terns of the overall proposal, the
statute certainly doesn't address that and we
woul dn't necessarily be opposed to it if you
wanted to subnmit sone | anguage that you think
woul d take care of that, we certainly would
reviewit and comrent on it at the appropriate
time. | guess it wasn't our intention to propose
t hat | anguage.

THE HEARI NG OFFI CER: Let me just
interject one thing. W'Il go off the record.

(Wher eupon, a discussion
was had off the record.)

THE HEARI NG OFFI CER: Let's proceed on
the record, please

DR G RARD: Could | ask a clarifying
guestion?

THE HEARI NG OFFI CER: Certainly.

DR d RARD: W had a discussion
al ong these |ines many hours ago yesterday sonetine,
and it seenmed to be that the agency's position was
that the renedial applicant was the contact person

for the project and that the relationship between
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the renedi ati on applicant and the owner had to be
wor ked out privately between those two parties.

So given that that is your
position, are you now today changi ng your position
and considering that maybe the owner shoul d be

brought into the process for the rul es?

MR EASTEP: No. | don't think we
are doing that at all. The way we have proposed
it, we would notify the owner -- excuse nme -- we

woul d notify the renedi ati on applicant.

I think our comment on this
particul ar question was if somebody el se wants
to propose it, they could, but the agency is not
in a position to propose that the owner be
i nvol ved.

As a practical matter, if the
owner indicated that he wanted a copy, we would
probably just nmake hima copy of the NFR letter.

DR. 3 RARD: But the owner woul d have
to contact you directly?

VR. EASTEP: Ei t her the owner or
remedi ati on applicant could ask that we copy
the owner. Sonebody woul d have to contact us,

yes.
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MR. G RARD: As the regulations are
then put forth, you would not automatically contact
t he owner?

VR. EASTEP: Correct.

MR. G RARD: Thank you.

M5. McFAVN: So you are just basically
saying that -- | think what Dr. Grard is proposing
is that the owner get a copy of the letter, which
woul d be recorded, is that right?

MR DUNHAM I moved. There is noise
in the back. So | noved forward.

M5. McFAVN: I's that what you were
sayi ng by your question to get a copy of the letter
to be recorded?

VR.  DUNHAM Yes. \hether it's the
copy that is recorded or not, the substantive rights
of the owner could be affected by the no further
remedi ation letter. To the extent that
the owner's rights are inpacted by the content of
this letter, the owner should be on notice | ong
before the potential appeal term

M5. McFAVN: Thank you.

MR. DUNHAM That basically brings

nme to the next question. The wording of Section

L. A REPORTING - (312) 419-9292
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740. 600(b) (sic.) states that the no further
renedi ation letter shall be issued only to the
renedi ati on applicants who have conpl eted al
requi renents and received final approval of the
renedi ati on action conpletion report by the agency
or on appeal

The wording is such that it
can be construed to nmean that of all the renediation
applicants, only those who conplete all requirements
woul d get the NFR letter, which | believe is the
intent, or it can be read to nmean that no one who
is not a renediation applicant can obtain an NFR
letter that could include a site owner.

| want to know which is your
i ntended meani ng.

THE HEARI NG OFFI CER: Bef ore you
answer the question, | just want to make one
correction. You are referencing actually 740.605(b)
and not 600(Db).

VR. DUNHAM I"msorry.

VR. EASTEP: The intention is that
the only renediation applicant's who conpl ete al
requi renents get an NFR letter.

VR.  DUNHAM That is the wording.

L. A REPORTING - (312) 419-9292
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VWhich is the intent? Only renediation applicants
or only those who conplete their requirements?

MR. EASTEP: Only renedi al applicants
who conpl ete the requirenents.

VR. DUNHAM So no copy of the letter
will be given out?

MR. EASTEP: Copi es woul d probably
be issued or given to practically anybody that
asks. It's a public docunent. It goes under
t he subject of Freedom of Information Act.

I think as | indicated before,
if the owner wanted a copy and they notified us
early on or at any time, if they just asked for
a copy, we would probably give thema copy, but
it wouldn't be issued to them

VR.  DUNHAM Way not ?

MR EASTEP: I think because the
statute requires that the renedi al applicant be
the one that obtained the NFR letter.

MR. DUNHAM So you are back to
the statenent fromyesterday that the renediation
applicant and the the owner have to have a private
agreenment between themregarding the scope and the

out cone?
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VMR. EASTEP: I think ny statenent
was we don't intend on getting involved in the
rel ati onshi p between the renedi ati on applicant
and the owner except to the extent that the owner
signs off on the application if that person is
different than the renedi ati on applicant.

MR. DUNHAM Thank you. The | ast
guestion is noot.

THE HEARI NG OFFI CER: Let's proceed
then to Ms. Sharkey's question sixteen. This is
pertaining to the sane section.

MR. Rl ESER: Ms. Sharkey was j ust
saying that there are questions the site renediation
advi sory conmittee as on 600.

THE HEARI NG OFFI CER: Do you want to
proceed with that first?

MR Rl ESER Yes, if that woul d be
okay.

M5. SHARKEY: That's fine.

THE HEARI NG OFFI CER: Go ahead.

MR. Rl ESER: This is question nunber
fifty-eight. WII the agency state that NFR
letters which the renedi ati on objectives are based

on different tiers or pathway exclusions will be
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i dentical, except for the identification of site
requi renents which support those remedi ation
obj ectives such as institutional controls.

VR. EASTEP: Yes.

MR. Rl ESER: W1l the agency state
that it will not require contam nants of concern
remaining on the site to be specifically identified
in the NFR letter?

MR. EASTEP: In sone cases, it m ght
be appropriate to identify the remaining contam nants
inthe NFR letter. It could assist the current owner
in identifying any potential hazards should they need
to conduct any activities on the property, but our
general procedure would be to specify, as is required
under Title 17, a level of renediation objectives.

MR. Rl ESER: I"msorry. \hen you
say specify the level of renediation objectives,
what renedi ati on objectives do you nean?

MR. EASTEP: One of the requirenents
for the contents of NFR letters, | want to say
610(a)(3), would identify the |evel of renediation
obj ecti ves.

MR. Rl ESER: | see. | see the | anguage

that you are referring to.
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VMR. EASTEP: So we woul d specify
the I evel of renediation objectives. W wouldn't
necessarily make any distinction, though, of
what remains on-site or how rmuch remains on the
site unless it were appropriate for that particul ar
situation and we discussed it with the renedi al
applicant.

MR. Rl ESER: How woul d you i ntend
to fulfill the requirenment of 610(a)(3)? Wuld
you do sonething as being a Tier 1 or Tier 3 --

MR. EASTEP: No. That is not

i nt ended.

MR. Rl ESER: How woul d you, then
fulfill that requirenment?

VMR. EASTEP: I f the remediation
objective -- one way would be if the |evel of

renedi ati on objective was, say, for PCB s and
it was 25 parts, that might be what is specified --

MR. Rl ESER: | see.

VR. EASTEP: -- on the letter. |
believe that requires us to specify the |land use
limtation as well if there were one.

MR. Rl ESER: Certainly. And if there

were a engineered barrier, you would specify that
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as being the renedial objective, is that correct?

MR EASTEP: That's correct.

MR. Rl ESER: "Il nove on to ny next
guesti on.

MR, WATSON: I have a followup on
t hat .

MR. Rl ESER: kay. I'msorry. o
ahead.

MR, WATSON: Are you saying for each
of the contani nants of concern, you will specify
a nunerical renediation objective on the no further
remedi ation letter?

VR. EASTEP: Potentially, yes.

MR, WATSON: And that would be the
case notw thstanding the fact that you were getting
a conprehensive no further remediation letter?

VR. EASTEP: Yes.

MR WATSON: I't's ny understandi ng
that conprehensive no further renediation letter

addresses all site conditions and all contaninants
of concern, correct?

VR. EASTEP: Yes.

MR WATSON: Go ahead.

MR Rl ESER: In a situation where
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there was not a numeric objective such as an
engi neered barrier, you wouldn't specify --
MR EASTEP: That's correct.
MR Rl ESER -- a nunber even if
there were contam nants of concern renaining on
the site?
MR EASTEP: That's correct.
MR. Rl ESER: Excuse me for just a
second.
M5. ROSEN: Coul d we request a brief
recess off the record just for a nmonent, please?
THE HEARI NG OFFI CER: I's just a couple
m nutes fine?
M5. ROSEN: That would be fine. Thank
you.
THE HEARI NG OFFI CER: Al right. Let's
go off the record
(Wher eupon, a discussion
was had off the record.)
MR. Rl ESER: If I my, and | would
like to -- we have had a discussion with the agency.
What we would like to do is to strike any discussion
of the interpretation of 605 -- |I'msorry --

610(a)(3) fromthe record.
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Sone of this was based on
M. King not being present and | think we need to --
this is an area where the agency has agreed to
go back and look at this issue a little further
and present sone further clarification on this
i ssue at the next hearing.

I"masking -- this is sonething
counsel has discussed here with the agency and the
agency has no objection to that.

THE HEARI NG OFFI CER: That's
specifically Section 610(a)(3)?

MR. Rl ESER: Yes, nmm'am

THE COURT: Regarding your questions,
M. Rieser, did you want to proceed with anything
that's not specific to that area?

M5. ROSEN: Yes.

THE HEARI NG OFFI CER: Just for the
record, | just want you to know that | am granting
your notion.

MR. Rl ESER: Thank you very much

M5. ROSEN: W will continue with
the site renediation advisory conmmttee next
question, which is sixty-one.

M5. ROSEN: If a remediation applicant
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establishes a renmedi ation site consisting of several
separate parcels of land, may the renediation
applicant obtain no further renediation letter for
each separate parcel ?

MR. EASTEP: Yes, if there are no
i nt erdependenci es between the sites.

M5. ROSEN: What do you nean by that?

MR. EASTEP: I n sone instances,
there could be engineering or institutional controls
at the sites that are related to one another. The
conditions of the NFR letter for one site nmay be
dependent on sonethi ng happening at the other site
and vice versa. W think it would be clearer to
have one NFR letter.

M5. ROSEN: And in such an instance,
would the NFR letter be recorded on each of the
separate titles for each of the separate parcel s?

VR. EASTEP: Yes.

M5. ROSEN: Question sixty-two, if
the renedi ati on applicant renedi ates an off-site
parcel of land first and subnits a renediation
action conpletion report as to that parcel and
then proposes to evaluate its own parcel of property

differently, may the renediati on applicant obtain no
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further remediation letters for those parcels where
t he renedi ati on objectives have
been achi eved?

VMR. EASTEP: A general answer is
yes, but | guess that also depends on any
i nt erdependent rel ationshi ps between the two
parcel s.

M5. ROSEN: Ckay. But in the event
that one of the parcel of properties is not, as
you stated, interdependent upon an activity that's
going on in the first parcel, it could have its
own NFR letter, which would just address that
separate parcel ?

VR. EASTEP: That's correct.

M5. ROSEN: Okay. Sixty-three,
if the identified renediation site extends beyond
t he boundaries of the Property A to include Property
B, is a no further remediation letter recorded for
both Property A and Property B? You stated yes,
that's correct?

VR. EASTEP: Yes.

MS. ROSEN: Ckay. Again, you
probably answered A, in such a case, may the

terns of the no further renediation letter
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recorded for each property reflect achi evenent
of differing renedi ati on objectives, specifically,
land use linitations, et cetera?

VR. EASTEP: Yes.

M5. ROSEN: Okay. Question B
assune that after participation in a site remediation
program a no further remediation letter recorded
for Property A and Property B lints both properties
to industrial/comercial use. |If the conditions on
ei ther property are subsequently inproved so that
residential renediation objectives may be achi eved,
may a new no further renediation |letter be issued
for that property?

VMR. EASTEP: Yes, but it may be
necessary -- again, it depends on the relationship
bet ween the two properties, whether or not any
changes woul d be necessary for the NFR on the
adj acent property.

M5. ROSEN: By that, if the property
that can achieve the residential levels, if it's
achi evenent of those residential |evels is somehow
dependent on sonething that the other property --

VR. EASTEP: If by doing that, they

remove an engi neering control that might be necessary
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to achieve the levels on the other property, then,
that mght inmpact the NFR for the other property.

MS. ROSEN: In such a case, what
woul d be the consequences to the NFR letter for the
ot her property?

MR. EASTEP: That would be fairly
site-specific.

M5. ROSEN: By saying site-specific,
what do you nean?

VR. EASTEP: | mean that it potentially
woul d subject the NFR letter to voi dance on the
adj acent property if property that's cleaned up had
engi neering controls that the other property relied
upon in getting the NFR I etter and those engi neering
controls are renoved, then, that would potentially,
since that was another condition of the NFR, that
nm ght be cause for voidance?

M5. ROSEN: It nmight be cause for

voi dance, but not necessarily so?

VR. EASTEP: Vell, | couldn't tel
wi t hout knowing -- we would have to look at this
on a fairly site-specific basis.

MS. ROSEN: You answered C under
si xty-three.
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Question sixty-four, what happens
to an existing no further remediation letter which
limts the use of the property once the no further
remedi ation letter, which does not restrict the
property's use, is recorded?

MR. EASTEP: The existing one stays on
the record and it woul d be superseded.

MS. ROSEN: How woul d that be
reflected? Whuld the new no further renediation
letter -- would there be | anguage included wthin
that letter to reflect that it is superseding an
earlier no further renediation letter?

VR. EASTEP: W haven't done one,
but probably. W would want to put sonmething in
there indicated what happened to the first one.

M5. ROSEN: Okay. Is there a
nmechani sm for renoving a voi ded or superceded no
further renediation letter fromthe title of the
property subsequent to its recordi ng?

VR. EASTEP: Not that we are aware
of .

M5. ROSEN: I think our question
specifically is what actions does the agency

intend to take to renove from property titles,
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if any?

MR EASTEP: I think we intend the
super cedi ng docunment to govern

MS. ROSEN: So the voided no further
remedi ation letter would renmain voided on the title?

MR EASTEP: That's correct.

MS. McFAWN: You nean that would be
recorded over the supercedi ng docunent ?

VR. EASTEP: Yes.

M5. McFAVN: Thank you.

M5. ROSEN: Whose responsibility is
it to maintain an institutional control or engi neered
barrier, which is required by a recorded no further
renedi ation letter, should the property be sold
following the recording of the no further renediation
letter?

VR. EASTEP: W woul d think the new
owner .

M5. ROSEN: Ckay. What inpact will
a rel ease of a contani nant of concern subsequent
to issuance of a no further renediation letter
have upon the existing NFR letter?

MR W GHT: Coul d we defer the

response on this question to the next set of
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heari ngs?

This is another one that we
have allocated to M. King. He had a perspective
on this question based on sone of the aspects of
the T.A C. O proposals. | think we would prefer
to have himrespond to it.

THE HEARI NG OFFI CER: Is there any
objection to that?

MS. ROSEN: That's fine.

Okay. Question sixty-nine, nmay
t he agency revoke a no further renediation |letter
on the grounds that the RELPE s reconmendati on upon
whi ch the agency relied in issuance of the letter
was i nproper?

MR EASTEP: W woul d | ook to the
rules of the statute regarding reasons for voidance
or termnation -- | guess, voidance -- of an NFR
letter and if the information was considered
ni srepresentive or fraudulent, then, that would
certainly be cause.

| don't knowif we are in a
position right now to address any other circunstances
where that might happen. Certainly, it's the

agency's intent to carefully nonitor the activities
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prof essi onal capacity in follo

appropriate requirements.

M5. ROSEN: kay.

are acting in a

wing all of the

Thank you.

THE HEARI NG OFFI CER: Ms. Sharkey,

you still have the one questio
i f that has been adequately an
guesti on si xteen.

MS. SHARKEY: Q
think, is based on question fo
at it again, | thought it was

Subsecti on
no further renediation letter
to renedi ati on applicants who
requi renents, received final a
action conpletion report by th

W have tal
alittle bit. The focus that
conpleting all requirenents.
is the same that one need not
post-renedial nmonitoring in or

t hat .

n. | don't know

swered, your

estion sixteen, |
urteen. In |ooking
slightly different.
B of 605 states that
shal | be issued only

have conpl eted al

pproval of the remnedi al

e agency on appeal

ked around this section

| had again was on

"' massum ng the answer

have conpl et ed

der to have satisfied

MR. EASTEP: Yes.

MS. SHARKEY: Th
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THE HEARI NG OFFI CER: Ri ght.

M5. SHARKEY: This one goes to the
sanme question that | think we were |ooking at.
think it was decided that it would to be deferred
until M. King was here. It's regarding that
section under 610(a) and the term nol ogy used
there regarding the I evel for renediation of |and
use limtation.

It may open it up. It's not
exactly the sane question, but it nay open it up
So | would be happy to defer that if you would
l'ike.

MR, W GHT: We did have an answer
prepared. | think we woul d be anenable to going
ahead and giving that now. |t may depend on
how far you want to go with the foll owup and
how | ong we can hang with you. W will try at
this point.

M5. SHARKEY: Ckay. | think the
real focus |I had is understandi ng what the |and
use limtations are that are being placed in the
no further renediation letter and that one

subsequently has to live with

L. A REPORTING - (312) 419-9292
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The reference here is to level --
that no further renmediation letter would include
the I evel of renediation objectives specified as
appropriate any land use limtation inmposes a
result of such renmediation efforts.

| guess | went back and did
not find a definition of land use or |and use
limtation in the rule itself. | was |ooking
for a definition of that and found ny way over
to Part 742.

| wondered if that is what
was intended or if you had sone other idea earlier
in discussion of this rule. W talked about zoning
and whet her or not one would | ook to zoning to
describe land use in the surrounding area.

So with all of those sort of
options out there, |I'mwondering what is really
meant by land use limtations?

MR EASTEP: It's generally those
classes that | think you referenced under 742, the
i ndustrial, comercial, residential, conservation
agricul tural

MS. SHARKEY: Ckay. So it would

be specified in ternms of 742 definitions then?
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VR. EASTEP: l"msorry?

MS. SHARKEY: It was intended, then
to be specifing it in ternms of 742 definitions?

MR EASTEP: Yes, it was. It was
tied to this. It's supposed to directly relate
because your renediation objectives, of course,
are devel oped under 742. They are devel oped using
various |and uses or for considering various |and
uses.

MS. SHARKEY: And this would be
referring to both your current |and use and
any anticipated nost renediation |and use?

VR. EASTEP: That's correct.

M5. SHARKEY: That's all | have on
that. Thank you.

THE HEARI NG OFFI CER: Are there any
ot her further questions on the Subpart F?

MR, WATSON: | have one question

THE HEARI NG OFFI CER: M. Watson?

MR, WATSON: This question rel ates
to Section 740.625(a)(6). It involves voidance
of the no further remediation letters. One of
the basis for voiding a no further renediation

letter is subsequent of discovery of contaninants
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not originally identified that would pose a threat
to human health or the environment.
Vell, let me ask the question.
Maybe it's already been deferred. If so,
then, I'mhappy to address it at a later tine.
The question is I'm
| ooking for some anplification fromthe agency
regardi ng the circunmstances or what they would
view to be the discovery of contam nants that
woul d pose a threat to human health or the
envi ronnent .

VR. EASTEP: What's the question?

MR, WATSON: The question is what
woul d the agency determine to be appropriate
circunst ances that would pose a threat to human
health or the environment that woul d support
voi dance of a no further remediation letter?

VR. EASTEP: Well, if a contam nant
was newy identified and that contani nant was such
a level that posed a risk, then, the basis on which
the issue of the NFR letter, which was that it
doesn't represent a threat to human health or the
envi ronnent, would no | onger be valid.

MR, WATSON: So the agency woul d

L. A REPORTING - (312) 419-9292
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| ook, then, at the risk analysis set forth in
Part 740 and Part 742 to determi ne the existence
of a risk?

MR. EASTEP: That woul d hel p us
fornmul ate nore specifically what an appropriate
I evel might be in terms of risk. Acute risk mght
al so cone into play.

MR, WATSON: Wth respect to --

MR, W GHT: Coul d you excuse ne a
nm nut e?

MR, WATSON: Do you have anyt hi ng
further to add?

MR, W GHT: Do you want to continue
with your questioning? | don't think we have
anything to add to the questions that you have
asked so far, but if you want to, you may continue
with your line of questioning. There was just
sonet hing we had to get straight between us.

MR, WATSON: Coul d you read that
back, please, the question and answer?

(Wher eupon, the requested
portion of the record was
read accordingly.)

MR, WATSON: OCkay. | don't think

L. A REPORTING - (312) 419-9292
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| have anything further.

MR RAC May | ask a foll ow up
guestion?

THE HEARI NG OFFI CER: Go ahead.

MR RAC I s the agency saying
that they are going to go through the exercise
of determining the risk by using -- by going
through all of the three tiers to see if the
ri sk posed by the newy di scovered contam nants
are a threat to human health and the environment
and are you to look at the Tier 1 tables and
say it's higher than Tier 1 and it may inpose
a risk to human health and environnent?

VR. EASTEP: The determination of
whet her somet hing causes a risk would have to
take into context the character of the site and
it might be appropriate under Tier 1.

If you utilized engineering
or institutional controls, those would be
i mportant in deternining what the risk m ght
be given the concentration of the contani nants
bei ng found.

See, | would think that we

have to use probably nore than Tier 1. Under 742,
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we woul d have to at |east consider engineering or
institutional controls or other characteristics
of the site.

MR RAC kay. Thank you.

THE HEARI NG OFFI CER: Ms. Sharkey?

MS. SHARKEY: Yes. This was not one
of my witten questions. |'mjust sort of follow ng
up on this section.

The voi dance of the no further
remedi ation letter, there are a nunber of avenues
under which the letter nay be voided. G ven the
time and noney that both the agency and the applicant
woul d have put in to creating to renediating a site
and getting to the point of a no further renediation
letter, is it fair to say that the agency woul d not
intend to exercise any of these except in a situation
where they have provided an opportunity for an
applicant to have renedied the situation first?

MR. EASTEP: Whet her we provi ded
any opportunity to remedy, | would think that woul d
depend upon circunst ances.

In nost cases, | think we try
and -- if there are problens, we try to identify

themto people and allow themto take them before
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we take any action. | don't know that | could say
that 100 percent, though.

MS. SHARKEY: Am | correct that the --
it appears that there was a -- once a voidance letter
is issued, not is given, and there is an opportunity
for appeal, but there is no avenue for discussion
with the agency or a draft notice or any notification
bef ore the voi dance actually occurs in the rule?

MR EASTEP: | think that's correct.

MS. SHARKEY: G ven the fact that
the -- again, given that the applicant and the
agency will put quite a bit of effort into achieving
the renediation that is in place, would you agree
that there should be sonme burden on the agency for
aletter of this sort that may be voided that is
at least a equivalent to the efforts that has gone
into creating the renediation site?

MR EASTEP: The agency woul d not want
tolimt itself.

M5. SHARKEY: kay. For exanpl e,
under nunber three, apparently the letter could
be voided if any -- is it true that any disturbance
or renmoval of contamination that was left in place

could result in voiding of the letter?
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VR. EASTEP: Yes.

M5. SHARKEY: Woul d you expect that
that would be a scenario where inadvertent -- for
exanpl e, unknowi ng i nadvertent disturbance of that
soil would not warrant the voi dance whereas know ng
or intentional disturbance m ght?

MR EASTEP: Yes. | think I had
i ndicated in ny previous comment that we try and
work with people to get things resolved. |If it is
uni ntenti onal or unavoi dable and they want to
correct it, | think that would satisfy the agency.

Similarly, if they don't
pay their no further renediati on assessnent fee, if
they didn't pay that, we probably would send them
anot her bill or sonething before we noved to take any
obj ecti on.

MS. SHARKEY: Wul d the agency have any
problem wi th including some sort of nechani sm of that
sort allowing for notification, but prior to voidance
due to this rule?

VR. EASTEP: I don't think so. | think
we woul d prefer not to linmt our flexibility and keep
the rule like it is.

M5. SHARKEY: Wuld that be for only
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sonme of these instances or is it a particular concern
for the agency with regard to sone of these criteria
for voidance and nmaybe | ess of an interest or concern
with others as we were just talking about the

di sturbance of dirt and the failure to pay a fine?

| can see it nmay create a different level for you
than discovering sone significant threat or a bl atant

failure to comply

MR. EASTEP: | believe ny coments
were made in general. Any references to exanples
were in general. |In general, we would prefer to

have the flexibility to be able to work with the
applicant to get problens resolved --

M5. SHARKEY: And why do you prefer
t hat ?

MR EASTEP: -- or voided.

Excuse ne. O voi ded.

M5. SHARKEY: Wiy do you prefer to
have that situation where it would get voided
wi t hout that required?

VR. EASTEP: Vel l, what if | had
a renedi ati on applicant or an owner who was no
| onger present and the NFR still existed and

nobody was payi ng taxes on the property and perhaps
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they weren't maintaining engineering or institutiona
control s and nobody was there, why should | spend
the state's nmoney chasing sonme absent ee | andowner

or a bankrupt | andowner or deceased | andowner

around when | could just go ahead and void the
letter?

M5. SHARKEY: So what you are saying
is there may be instances in which it would possibly
cost you, say, a 30-day waiting period or sonething
in order to --

VR. EASTEP: | didn't say that.

M5. SHARKEY: I"msorry to sort of
put it that way, but is what you are saying that
there nmay be sonme delay in being able to nove on
sonet hi ng you may ot herwi se be able to nove on
qui ckl y?

MR. EASTEP: Well, | guess | would
reiterate ny previous answers that we think it's
i mportant for the agency to have the flexibility
to either work with themor to seek relatively
i mredi at e voi dance of the NFR letter. Besides
that, there is the appeal period. You do have
that opportunity.

M5. McFAWN: When you are worKking
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that before you formally send the notice?

VMR. EASTEP: | woul d suspect, yes.

M5. McFAVN: Once you formally send
the notice, a 35-day time clock kicks in?

MR EASTEP: That's correct. You
have to understand we haven't gone through this.

MS. McFAWN: | understand. | should
have said are you --

VR. EASTEP: Yes.

M5. McFAWN: -- anticipating, in
ot her words, just informally notifying themthat
you have some concerns? |Is that what you are
tal ki ng about when you say you will work with

t hent?

MR EASTEP: That's correct. W would

486

sonmehow conmuni cate our concerns with the renedi ation

appl i cant or the owner.
M5. SHARKEY: M. Eastep, what woul d
you say --
MR, W GHT: Excuse nme, please.
Go ahead.
M5. SHARKEY: M. Eastep, what

woul d you say to a renediation applicant who said
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I''mconcerned that the agency may find a technica
viol ation of some sort such as perhaps payment of
my fee has been lost in the mail and all the work
that | have done in achieving this site remedi ation
will be voided and | will be forced into appea
posture because the agency didn't let me know this
problemis com ng up?

MS. McFAWN: For the record, it's not
voi ded until the appeal process is over.

MS. SHARKEY: But we will have issued
the notice, then, and the appeal process would be
triggered.

VR. EASTEP: | guess ny first answer
woul d be with what Board Menber McFawn has j ust
i ndi cated, which is that if somebody is |late paying
their fees, they probably still have an opportunity
during that appeal period to pay the fee. | would
suspect that would have no further reason to
proceed.

M5. SHARKEY: So you're saying that
the matter could be settled with the agency and
the Court while the appeal is pending?

VR. EASTEP: I think that happens

in other parts of the agency for appeals. So
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don't see why it wouldn't happen here.

M5. SHARKEY: Just so |' m understanding
you, you're saying that the party in that posture
may have a renedy after the issuance of that notice
letter, but before the deadlines or activity before
the board begins? In other words, there is 35 days
to appeal. So perhaps during that 35-day appea
period or after the appeal period is run and an
appeal has been filed, it would be an ongoi ng
opportunity to resolve it before the board deci ded
t he appeal ?

VR. EASTEP: That's correct.

M5. SHARKEY: OCkay. | think
under stand your position. Thank you.

THE HEARI NG OFFI CER: M. Watson?

MR, WATSON: | have anot her question on
anot her part of Section 740.625(a)(6) and that
relates to the first clause of that provision where
i s says subsequent discovery of contami nants, could
you provide me with sone clarification on what the
agency woul d view to be appropriate subsequent
di scovery of contami nants that woul d | ead them down
the road to potentially voiding a no further

renedi ation letter?
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I mean, would it have to be
nmore than a single sanple that there's sonething
in the ground? | guess |'m not concerned about
the agency in this instance so rmuch as |'m concerned
about | enders and purchasers of property where they
are out doing due diligence and they poke a hole in
the ground and it comes up with something that is an
anomal y, but would perhaps fall on the Iist of
regul at ed substances.

| guess I'mjust |ooking for
sone clarification fromyou in terns of whether
or not you think that kind of situation would
be enough for the agency to say, oops, there is
a basis for avoiding the no further renediation
letter or whether the agency believes it has a

duty to do sonme further injury inquiry in that

regard.

MR. EASTEP: VWhat exactly was the
guestion?

MR, WATSON: Woul d one sanpl e be
enough?

MR EASTEP: Maybe
MR WATSON: Under what circunstances

woul d that be enough?
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MR. EASTEP: If in the one sanple,
they had identified -- sonebody had identified
free product, sone substance that wasn't supposed
to be there.

MR, WATSON: Woul d you envision in the
normal course of things, though, that there would be
sonme greater level of inquiry perhaps that the agency
woul d go through?

VR. EASTEP: Yes.

MR, WATSON: kay.

M5. McFAWN: Can | ask a question?

I n subsequent discovery, does this nmean -- how
are you going to handle it if they have an NFR
letter and there is a subsequent spill, does that
necessitate voiding the first?

MR, W GHT: I think that goes back
to a question that we deferred on. |t might have
been nunber sixty-eight.

M5. McFAWN: | apol ogi ze.

MR, W GHT: That's all right. | think
that was, in essence, the issue in sixty-eight. W
will get to that in the next hearing.

THE HEARI NG OFFI CER: | believe

Ms. Tipsord had a coment.
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M5. Tl PSORD: Yes. | would just
like to go back to what Ms. Sharkey was tal king
about with the 35-day voi dance notification where
you notify them and they have 35 days to appea
that to the board

That appeal is pursuant to

Section 40 of the act. The provisions of Section
40 al so have a 90-day extension provision in there
upon agreenent with the agency. So in effect, would
the agency agree that if this were a situation and
if it was a good faith effort on the part of a
remedi ati on applicant, there is potentially another
90 days in there in which the agency and the
remedi ati on applicant can negoti ate?

VMR. EASTEP: Yes, | would agree to

t hat .

M5. Tl PSORD: Thank you.

THE HEARI NG OFFI CER: I's there anything
further at this time? | believe we have conme to the

end of our prefiled questions that can be answered
today. So noting that, | just have a couple quick
foll ow up points.

First, I just want to rem nd

the agency that any issues that you have agreed
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to address after further discussion or deferra
to M. King will be addressed at the forefront
of the next hearing on December 17th.

| just want everyone to note
that the second hearing is actually schedul ed
on Decenber 17th and 18th in Springfield. The
first date on the 17th, it's scheduled to be at
the Illinois State Library. On the 18th, it's
at a different place. It's at Counsel Chanbers.

At the request of some of the
parties, we have decided to change the dates
when prefiled testinony is due and when the
questions are due.

Oiginally, the dates that
were scheduled for prefiled testinobny was actually
Decenber 3rd. W are able to give three further
days. That will now be Decenber 6th.

Anyone who desires to present
testinony in support of or in opposition to the
proposed regul ati on should file their prefiled
testi mony on Decenber 6th.

Al'l questions concerning that
prefiled testinmony for the second hearing nmust be

filed with the board by Decenber 12th. The board
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can see them on those days.

At this time, is there any
di scussi on regardi ng those dates.

Hearing none, | just want to
note also that all the prefiled testinmny and
prefiled questions nmust be filed with everyone
on the service list. The nost recent service
list is at the back table. Just make sure you
grab a copy of that on the way out.

Also, | wanted to ask the

agency one qui ck question. Gven the relationship

between the R97-12, which is known as T.A C. O,
which is Part 742, and this rul emaki ng, do you
agree that this rule should be adopted, this
Part 740 shoul d be adopted either subsequent
or at the sane tine as Part 742, just to nake
sure we have a coinciding date |ine?

MR, W GHT: | certainly think that
woul d be the best approach.

THE HEARI NG OFFI CER: I just want

to make sure we have that on the record.

MR W GHT: We have di scussed that and

that's how we feel about it.
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THE HEARI NG OFFI CER: M. Rieser?

MR. Rl ESER: | have one suggestion,
if I may, Ms. Hearing Officer. |If individuals
have questions -- prefiled questions that they
intend to file with respect to certain testinony,
that they at |east fax those questions at |east
to the witness, if not to everybody el se, on the
list so we have tinme to do this.

W certainly commt -- that
site renedi ati on advisory conmittee is conmitted
to at least delivering our testinony to the agency
and to parties who are actively participating
by fax. That wouldn't be a problem

THE HEARI NG OFFI CER: The board wil |
have that testinony and questions in our offices
as well. In the event soneone needs to get a copy
right away, you can notify the board as well.

A further renminder is that the
R97-12 hearings are schedul ed for next week, which is
December 2nd and 3rd. | believe it is in this room
whi ch i s obviously here in Chicago.

Does anyone el se have anyt hing
that they want to discuss at this tinme?

Hearing nothing, | just want
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to thank everyone for being prepared and having
very good questions and answers at this hearing.

This matter is hereby adjourned.
W will see you on Decenber 17th in Springfield.

Thank you.

(Wher eupon, the proceedi ngs
in the above-entitled
cause were adjourned unti

December 17, 1996.)

* * *x * * *x * *
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STATE OF ILLINOS )
SS.

COUNTY OF CO O K )

I, LORI ANN ASAUSKAS, CSR, RPR, notary
public within and for the County of Cook and State
of Illinois, do hereby certify that the testinony
then given by all participants of the rul emaking
hearing was by ne reduced to witing by nmeans of
machi ne shorthand and afterwards transcribed upon
a conputer, and the foregoing is a true and correct
transcript.

| further certify that | am not counse
for nor in any way related to any of the parties to
this procedure, nor aml in any way interested in the
out cone t hereof.

In testinony whereof | have hereunto set
my hand and affixed ny notarial seal this 27th day of
November, A. D., 1996.

Lori Ann Asauskas, CSR, RPR
Notary Public, Cook County, IL
Illinois License No. 084-002890

SUBSCRI BED AND SWWORN
before ne this 4th
day of December, 1996.

Not ary Public
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