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CLERK’S OFP!CE

JAN 2 82002
BEFORETHE ILLINOiS POLLU11ONCONTROLBOARD STATE OF IWNOIS

Pollution Control Board

TO: Ms. DorothyM. Gunn
ClerkoftheBoard
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite11-500
Chicago,Illinois 60601
(VIA FIRST CLASS MAIL)

JoelJ. Sternstein
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601
(VIA FIRST CLASS MAIL)

(PERSONSON ATTACHED SERVICE LIST)

PLEASETAKE NOTICEthat I havefiled todaywith theClerk oftheIllinois
Pollution ControlBoardanoriginal andninecopiesoftheMOTION FOR LEAVE TO
FILE INSTANTERandPUBLIC COMMENTS OF THE ILLINOIS
ENVIRONMENTAL REGULATORYGROUP, copiesofwhich areherewithserved
uponyou.

Dated: January24, 2002

KarenL. Bernoteit
Illinois Environmental
RegulatoryGroup
215 EastAdamsStreet
Springfield, Illinois 62701
(217)522-5512

Respectfullysubmitted,
ILLINOIS ENVIRONMENTAL
REGULATORYGROUP,

By:
Oneof Its Attorneys

IN THE MATTER OF:

AMENDMENTS TO 35 ILL. ADM. CODE732;
REGULATION OF PETROLEUMLEAKING
UNDERGROUNDSTORAGETANKS

NOTICE OF FILING

)
)
) ROl-26
) (Rulemaking- Land)

THIS FILING SUBMITTED ON RECYCLED PAPER



BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

IN THE MATTER OF: )
)

AMENDMENTS TO35 ILL. ADM. CODE732;
REGULATION OF PETROLEUMLEAKING
UNDERGROUNDSTORAGETANKS

MOTION FOR LEAVE TO FILE INSTANTER

NOW COMEStheILLINOIS ENVIRONMENTAL REGULATORY GROUP

(IERG),by one if its attorneys,KarenL. Bernoteit,andrespectfullyseeksleave fromthe

Illinois Pollution ControlBoard(Board) to file INSTANTERtheattachedCommentsof

the Illinois EnvironmentalRegulatoryGroup(IERG) in theabove-referenced

proceedings.In supportofits request,IERG statesasfollows:

Dueto thedepartureof IERG’sformerExecutiveDirector,DK Hirner, on

December31, 2001,andotherpressingmatters,IERGwasunableto file its Comments

on theBoard’sProposedRegulationandFirst NoticeOpinionandOrderin R0l-26,

issuedonNovember1, 2001. IERG,theIllinois StateChamberof Commerceandthe

Illinois EnvironmentalProtectionAgency(Agency)cosponsoredatrainingseminar

coveringtheTitle V Air PermittingProgramon January15 and 17th,2002andIERG

held its QuarterlyMeetingon January16, 2002. Becauseofthepersonnelchangesatthe

ExecutiveDirectorlevel,IERGStaffhadto directits efforts on preparingfor theabove

eventsandwasunableto finalize its Commentsin RO1-26by theduedate. The

inclusionofIERG’s Commentsin therecordoftheaboveproceedingwill presentamore

completerecordfor theBoard’sconsideration.

WHEREFORE,IERGrespectfullyrequeststhattheBoardgrantIERG’sMotion

in this matter.
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WHEREFORE,IERGrespectfullyrequeststhattheBoardgrantIERG’s Motion

in this matter.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
REGULATORY GROUP,

~
KarenL. Bernoteit

Dated: January24, 2002

KarenL. Bernoteit
Illinois Environmental
RegulatoryGroup
215 EastAdamsStreet
Springfield, Illinois 62701
(217)522-5512
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RECEIVED
CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD JAN 2 8 2002
STATE OF IWNOIS

Pollution Control Board
IN THE MATTER OF: )

)
AMENDMENTS TO 35 ILL. ADM. CODE732; ) R0l-26
REGULATION OF PETROLEUMLEAKING ) (Rulemaking- Land)
UNDERGROUNDSTORAGETANKS )

COMMENTS OF THE ILLINOIS ENVIRONMENTAL

REGULATORY GROUP

NOW COMEStheILLINOIS ENVIRONMENTAL REGULATORY GROUP

(“IERG”), by oneif its attorneys,KarenL. Bernoteit,andsubmitsfor its Commentson

the Illinois Pollution ControlBoard’sProposedRuleandFirstNoticeOpinionandOrder,

datedNovember1, 2001, in theabove-titledmatter,thefollowing:

I. BACKGROUND

By wayofbackground,IERG metwith representativesoftheIllinois

EnvironmentalProtectionAgency(Agency)andmembersofthe SiteRemediation

Advisory Committee(SRAC)prior to theAgency’s filing oftheproposalwith theIllinois

Pollution ControlBoard(Board). Oneofthemain concernson thepartoftheregulated

communitywastheAgency’sproposedSection732.411,which, amongotherthings,sets

forth thefactorstheAgencymustconsiderwhendeterminingwhetherasite

owner/operatorhasmadebesteffortsto obtainaccessto off-site propertythat contains

contamination.

In its FirstNoticeOpinionandOrder,theBoardproposedSection732.411,

relatingto Off-SiteAccess,thatcontainsthefollowing subsections:

• Thefirst provisioncontainedin 35 Ill. Admin. Code732.411(a)statesthat

anowner/operatorthatseeksto demonstratecompliancewith theproposed



35 Ill. Admin. Code732.404(c),(which statesthatanowner/operatoris

not requiredto performcorrectiveaction on off-sitepropertyif it is unable

to gainoff-site accessdespitetheuseof bestefforts in accordancewith

Section732.411),mustdemonstratecompliancewith therequirementsin

Section732.411.

• Thesecondprovision,Subsection732.411(b),delineatestheelementsthat

mustbe includedin acertifiedletterto theownerof off-sitepropertyin

orderto conductbestefforts to obtainoff-site access.

• Thethird provision,Subsection732.411(c),purportedlycontainsthe

documentationthattheowner/operatormustsubmitaspartof aCorrective

Action CompletionReportin orderto demonstratecompliancewith

Section732.411.

Thepreambleto Subsection732.311(d)purportsto be amethodfor theAgencyto

determinewhethera siteowner/operatorhascompliedwith thebesteffortsprovisionsin

Subsection732.411(b),that consistofsendinga certifiedletterthatcontainsrequired

elements.However,thereis no nexusbetweenthebesteffortsprovisionsthatcontain

requirementsfor a certifiedletterin theproposedSubsection732.411(b)andthefactors

listedin theproposedSubsection732.411(d),which areclearlygeneralsiteconditions

basedon possibleexposurescenarios,andnotaccessissues.

II. THE STANDARD FORISSUANCEOF AN NFRLETTER TO
OWNERS/OPERATORSTHAT HAVE BEEN DENIEDACCESSTO
ADDRESSOFF-SITECONTAMINATION

TheBoard’sproposaldoesnot includeaclearlydefinedstandardfor the issuance

ofNo FurtherRemediation(NFR) lettersto siteownersthathavebeendeniedaccessto
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off-sitepropertythat containscontamination.Becauseoftheobviousinconsistency

betweenwhatthepreambleoftheproposedSubsection732.411(d)statesit will contain,

andwhatit in fact contains,theproposalfails to delineateastandardfor Agencydecision

makingconcerningto issuanceofaNFR letterin this situation. It maywell be thatthe

besteffortsprovisionscontainedin Subsection732.411(b)areselfevidentandthatthere

is no needfor aseparatesubsectionto guidehowtheAgencywill judgecompliancewith

Subsection732.411(b). IERGwould agreeto theeliminationof Subsection(d) in its

entiretyif astandardthatensuredthat any environmentalrisk posedby theoff-site

contaminationis consideredin thedecisionofwhetherto issueanNFRletterto an

owner/operatorthat hasbeendeniedaccessto cleanupoff sitecontamination.

III. THE NEED TO ASSESSOFF SITE CONTAMINATION AS A
PRECONDITIONTO GRANTING AN NFRLETTER

It appearsthattheproposedfactorssetforth in Subsections732.411(d)(1-9)are

aimedatassuringthatno majorenvironmentalproblemis presentedby off site

contamination. IERGagrees,asdid theIllinois PetroleumCouncil (IPC), asevidencedin

its proposedregulatoryrevisionsfiled with theBoardon March29, 2001,thatthe

appropriatestandardto be awareof is whetherthecontaminationremainingon theoff-

sitepropertyposesanimminentthreatofharmto humanhealthor theenvironment.

IERG alsobelievesthattheowner/operatorbearssomeresponsibilityto investigate— to

theextenttheycan— if off sitecontaminationwhichposesan imminentthreatwill exist.

IERGrecommendsthat thepreambleto theproposedSubsection732.411(d)(1-9)be

revisedto statethatthesubsectioncontainsthefactorstheAgencyshouldconsiderwhen

determiningwhethertheoff-site contaminationposesan imminentthreatto humanhealth

or theenvironment.IERGsupportsthe factorsproposedby theIPC in its proposed
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Subsection732.411(e),filed March 29,2001,andwould be opento considering

additionalfactorsbeyondthosein theIPC proposal.IERGrespectfullywishesto remind

theBoardthatthe veryreasonthat Section732.411is proposedis becauseoff site

contaminationwill in fact remainoffsite. To adoptopen-endedlanguagesuchasthat

containedin theproposedSubsection732.411(d),whichallows theAgencyto pick and

choosewhenandif aNFRlettercanbegrantedbasedon anundefinedlevel of off site

contamination,defeatstheverypurposeoftheregulation.

IV. THE EFFECTOF AN NFRLETTER

Theresultof complyingwith theprovisionsof theproposedSection732.411is

that theAgencywill grantaNFRletter for thatportionofthepropertythathasbeen

remediated.No releaseorNFRletter is grantedfor theoff siteproperty. To be

successful,aremediationprojectmustassurethatcontaminationon thesitewill not

continueto migrateoff site.Thus, the issueis contaminationoff sitewhich will notget

anyworseandwhich, despitethebesteffortsof theowner/operator,couldnot be

remediated.UndertheAgency’sproposal,theremedyfor sucha situationmight be to

denytheowner/operator,whousesbestefforts,anNFR letterfor thepropertythatit

remediated.This proposalis devoidoflogic andplacestheowner/operatorin acircular

regulatorysituationwhichon theonehandoffersa wayto obtain anNFRif the

owner/operatorcannotobtainoff site accessdespitetheuseofbestefforts,andon the

otherhandrequiresactivitiesto assessthepotentialfor off-site contaminationwhich the

owner/operatoris precludedfrom addressing.

Perhapsmoreimportantis thefactthat denyinganNFRletter to the

owner/operatorin noway resolvestheenvironmentalconcernsthatmayexistoff site.
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DenyingaNFRletterwill not changethefactthattheowner/operatorwasdeniedaccess

to off siteproperty.Thusthenetresultis thattheowner/operatorwho usesbestefforts is

punishedandtheenvironmentalconcernsremain.

V. CONCLUSION

IERGbelievesit is questionablefrom apublic policy standpoint,to adoptaregulation

thaton its facecontainsan obviousinconsistencythat resultsin theabsenceofaclearly

articulatedstandardfor the issuanceofNFR lettersin certaincircumstances.If the

regulatedcommunityis expectedto adhereto applicableregulatoryrequirements,the

regulationsshouldbeasclearandconciseaspossible. Theadoptionoftheproposed

Subsection732.411(d)mightresultin inconsistentinterpretationsamongmembersofthe

regulatedcommunity. Theregulationshouldreadasclearlyaspossibleso that-a

site/owneroperatorknowsexactlywhat standardit mustmeetin orderto obtainanNFR

letterwhenoff-site contaminationhasnotbeenaddresseddueto thedenialofaccess.

Thereis no purposeservedin penalizingsiteowners/operators,by denyingNFRletters

basedon anunclearstandard,for failing to addresscontaminationon off-site propertyto

which theyweredeniedaccess.

IERGurgestheBoardto reconsidertheOff-SiteAccessprovisionsof the

proposedregulationandrevisetheseprovisionsto ensureclarity by includingaclearly

articulatedstandardfor issuinganNFR letterto anowner/operatorthathasnot addressed

off-site contaminationbecauseofthe inability to gainoff-site access.In addition,if the

Boardbelievesthat an assessmentofoff sitecontaminationis necessary,the listed factors

shouldbe revisedconsistentwith thoseproposedby theIPC in its 35 Ill. Admin. Code

732.4l1(e)(1-3). IERGwould be opento consideringadditionalfactorsbeyondthose
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includedin IPC’s proposal. IERGurgestheBoardto actconsistentwith thesepublic

comments.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL

REGULATORY GROUP,

By:

Dated: January24, 2002

KarenL. Bernoteit
ILLINOIS ENVIRONMENTAL
REGULATORYGROUP
215 EastAdamsStreet
Springfield, Illinois 62701
(217)522-5512

IERGMAIN/PROJECTS/2 1/Posthearingcomments.LUST

L. Bernoteit
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CERTIFICATE OF SERVICE

I, KarenL. Bernoteit,theundersigned,certify that I haveservedacopyofthe

MOTION FOR LEAVE TO FILE INSTANTER and PUBLIC COMMENTS OF

THE ILLINOIS ENVIRONMENTAL REGULATORY GROUP upon:

Ms. DorothyM. Gunn
Clerk oftheBoard
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601

SEEATTACHED SERVICELIST.

JoelJ. Sternstein
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601

by depositingsaiddocumentsin theUnitedStatesMail in Springfield, Illinois on

January24, 2002. -

KarenL. Bernoteit



SERVICE LiST

Scott Anderson
Black & Veatch
101 NWackerDrSte 1100
Chicago, IL 60606

Lawrence W. Falbe
Wildman, Harrold, Allen & Dixon
225 W Wacker Dr Ste 3000
Chicago, IL 60606-1 229

Garry Aronberg
Kuhlmann Design Group
15 E Washington
Belleville, IL 62220

Neil F. Flynn
Attorney at Law
1035 S Second St
Springfield, IL 62704

Bruce Bonczyk
601 WMonroe
Springfield, IL 62704

Lisa Frede
Director of Regulatory Affairs
Chemical Industry Council of Illinois
9801 W Higgins Rd Ste 515
Rosemont, IL 60018

Robert A. Carson, P.E.
924 Cherokee Dr
Springfield, IL 62707

Harry A. Chappel
Inland/Chappel Environmental
144 Laconwood
Springfield, IL 62707

Cindy Consalvo
Pioneer Environmental
700 N Sacramento Ste 101
Chicago, IL 60612

William G. Dickett
Sidley & Austin
10 S Dearborn Ste 5200
Chicago, IL 60603

Leo P. Dombrowski
Wildman, Harrold, Allen & Dixon
225 W Wacker Dr Ste 3000
Chicago, IL 60606

Sid Glenn
Arcadis
35 E WackerSte 1000
Chicago, IL 60601

Daniel J. Goodwin
Goodwin Environmental Consultants
400 Bruns Lane
Springfield, IL 62702

Collin Gray
SEECO Environmental Services, Inc.
7350 Duvon Dr
Tinley Park, IL 60477

Dorothy M. Gunn
Clerk
IL Pollution Control Board
100W. Randolph Ste. 11-500
Chicago, IL 60601

Thomas L. Herlacher
Herlacher Angleton Associates, L L C
8731 Bluff Rd
Waterloo, IL 62298

Ron Dye
CORE Geological Services, Inc.
2621 Montego Ste C
Springfield , IL 62704

Judy Dyer
IL Environmental Protection Agency
1021 N. Grand Ave. East P 0 Box 19276
Springfield, IL 62794-9276

James E. Huff
Huff& Huff, Inc.
512W. Burlington #100
LaGrange, IL 60525

Kenneth James
Carlson Environmental, Inc.
65 E Wacker Place Ste 1500
Chicago, IL 60601



SERVICE LIST

Joe Kelly
United Science Industries, Inc
P 0 Box 360
Woodlawn, IL 62898

Kenneth Liss
Andrews Engineering, Inc.
3535 Mayflower Blvd
Springfield, IL 62707

Dan Strubel
Speedway Super America, L L C
P0 Box 1500
Springfield, OH 45001

David Sykuta
IL Petroleum Council
P.O. Box 12047
Springfield, IL 62791

Pat Ludewig
Caterpillar
P 0 Box 1875
Peoria, IL 61656-1 875

Georgia Viahos
U.S. Navy
2501 A Paul Jones Street
Great Lakes, IL 60088-2845

Barbara A. Magel
Karaganis & White Ltd.
414 N. Orleans St., Ste. 810
Chicago, IL 60601

Rodger Walker
Walker Engineering
500 W Herrin St
Herrin, IL 62448

George K. Moncek
United Env. Consultants, Inc.
119 E Palatine Rd Ste 101
Palatine, IL 60067

Monte Nienkerk
Clayton Environmental Consultants
31~40Finley Rd
Downers Grove, IL 60515

David L. Rieser
Ross & Hardies
150 N. Michigan Ave. Ste. 2500
Chicago. IL 60601

Wayne Smith
Pioneer Environmental, Inc.
700 N Sacramento
Chicago. IL 60612

Suzanne Smith
Sonnenschein, Nath & Rosenthal
8000 Sears Tower
Chicago, IL 60606

Joel Sternstein
Hearing Officer
IL Pollution Control Board
100 W Randolph St Ste 11-500
Chicago, IL 60601

John W. Watson
Gardner Carton & Douglas
321 N Clark St
Chicago, IL 60610-4795

Gary T. Zolyak
U S Army Environmental Center
Northern Regional Env Office, Bldg E-4480
Aberdeen Proving Ground, MD 21010-5401


