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PROCEEDI NGS
(February 28, 2001; 9:10 a.m)

HEARI NG OFFI CER BEAUCHAMP: Good norning. M/ nane i s Bobb
Beauchanmp. | amthe Hearing Oficer in this proceeding. | would
like to welcone you to this consolidated hearing being held by
the Illinois Pollution Control Board. Today's hearing involves
two dockets, In the Matter of: Site Renediation Program
Arendnents to 35 Il linois Adnministrative Code 740, Docket Nunber
R01-27, and Site Renedi ati on Program Proposed 35 Illinois
Admi ni strative Code 740, Subpart H, Schools, Public Parks, and
Pl aygrounds, which is Docket Number RO1-29.

Today's hearing is the first of two hearings scheduled in
these natters. The second hearing is scheduled for April 4th,
2001, at the Janmes R Thonpson Center in Chicago, beginning at
9:30 a.m

W have several menbers of the Board and the Board's staff
present with us today. To ny inmediate left is Board Menber
Marili MFawn, the Board Menber coordinating this rul emaking.
Seated to nmy right is Board Menber Elena Kezelis, and to her
right is Board Menmber Nick Melas. To Ms. McFawn's left is Alisa
Liu, a nmenber of the Board Menbers' technical staff.

M5. LIU  Good norning.

HEARI NG OFFI CER BEAUCHAMP: Seated to M. Melas' right is

his assistant, Joel Sternstein.
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Over on the table to your right, the Board' s left, | have
pl aced copies of sign-up sheets for the notice and service lists
for each docket. If your nane is on the notice list you wll
only receive copies of the Board' s Opinions and Orders and al
Hearing O ficer Orders. |If your nanme is on the service |list, not
only will you receive copies of the Board' s Opinions and Orders
and all Hearing Oficer Orders, but you will also receive copies
of all docurments filed by all persons in this proceeding.

Pl ease note that if your nanme is on the service list and
you file any docunents with the Board regardi ng these proposals,
you rmust al so serve all parties listed on the service list. |If
you don't see your name on either the notice or the service lists
we, again, as | nentioned, have sone sign-up sheets over there,
or you can just speak with ne and | can nmake sure you get onto
those lists. Also on that table we have copies of both proposals
and each proponent's prefiled testinony, the February 5th, 2001
Hearing O ficer Order, and the Orders Accepting for Hearings both
of these proposals.

As | nentioned, we have two rel ated proposals docketed in
this rulemaking. The Agency filed its proposal on January 12th
of 2001. The Citizens for a Better Environnment filed its
proposal on January 26th of 2001. The Agency's proposal is

Docket R01-27. The Citizens for a Better Environment's proposa
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the Site Renediation Programrul es, the Board consolidated these
hearings in an effort to conserve everyone's resources.

Today's hearing will be governed by the Board's procedural
rules for regulatory proceedings. Al infornation that is
rel evant and not repetitious or privileged will be admtted. All
wi tnesses will be sworn and subject to cross-questioning.

The purpose of today's hearing is to allow the proponents
to present testinony in support of these proposals and to allow
guestioning of the proponents. Procedurally we will begin wth
the Agency. After the Agency has presented its witnesses and its
testimony, we will take questions for the Agency. At the
conclusion of that period, we will then allow CBE to take the
table and make its presentation on its proposal and then all ow
questions of Citizens for a Better Environment.

Before we close today's hearing, we will allow questions
again of the Agency in case nenbers of the participating public
find that they have questions to ask of the Agency after the
Citizens for a Better Environment mekes their proposal.

During each questioning period i f you have a question,
woul d you please wait for ne to acknow edge you. Wen | do
acknow edge you, identify your nane and the conpany, if any, that
you represent before stating your question. It is inportant to

note that if nore than one person tries speaking at one tinme the
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is saying. W want to nake sure that the record is entered
clearly and correctly.

At this time | would ask if Board Member McFawn has
anything el se she would like to add to nmy conmments.

BOARD MEMBER McFAWN:  No. | would just like to welconme you
on behalf of the Board. It is nice to see sone fanmliar faces
fromthe first time around. | amsure this will be a very easy

rul emaki ng gi ven the Agency's expertise and that of the audience.
HEARI NG OFFI CER BEAUCHAMP: Thank you, Menber McFawn. W
will then nove into the Agency's testinony.

M. Wght, do you have an opening statenent for the Agency?

MR. WGHT: Yes, a brief opening statenent. | wll start
by stating that my name is Mark Wght. | am Assistant Counse
with the Illinois Environnmental Protection Agency. | am assigned

to the Bureau of Land.

Wth ne today on ny far left is Gary King, who is Manager
of the Division of Renedi ati on Managenment within the Bureau of
Land.

On ny inmmediate right is Larry Eastep, who is Manager of
t he Renedi al Project Managenent Section

On ny inmmediate left is Geg Dunn, who is a Unit Manager

for one of the Site Renediati on Programunits.
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The Agency's proposal today primarily consists of a series

of relatively mnor amendnents to Part 740, the Site Renedi ation
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Program Anobng others, we are proposing anendnents that would
updat e techni cal methods and procedures, would recognize the role
for Licensed Professional Ceologists, will require analyses of
environnental sanples by accredited | aboratories, and will
clarify certain procedures relating to the issuance of recording
and voi dance of NFR letters. | say relatively mnor because as a
practical matter nost of these amendnents will not significantly
affect the way that the programis run.

However, this is not to say that they are uni nportant.
Updating methods to ensure that the | atest procedures are in use
inlllinois' renediation prograns is inportant. Recognizing
pr of essi onal geol ogi sts and requiring the use of accredited | abs
keeps the programin step with Illinois law and with nationa
trends. Ilroning out problens with NFR | etters ensures that al
parties that rely on this document can continue to have
confidence and the assurances that it provides.

Anot her of the proposed anmendnents, Soil Managenent Zones,
will be a significant change in the way the SRP does busi ness.

It is hoped that this change will facilitate redevel opnent by
adding new flexibility to the way the contanm nated soil is
handl ed on-site. At the sane tinme, Soil Mnagenent Zones raise

i ssues of renediation waste di sposal, nondegradation of
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toget her, these amendnents will fine-tune the programthat the
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Agency believes has worked extrenely well since its adoption by
the Board in 1997.

Larry Eastep and Greg Dunn have submtted prefiled
testinmony on all these anendnents. They will be joined by Gary
King to constitute our panel of w tnesses and to answer your
guesti ons.

Last, but not least, | would like to thank Chairman Harry
Walton and the nmenbers of the Site Renediati on Advisory Conmmittee
for their participation and input into the devel opnent of this
proposal. A few differences renain, and | amsure they will be
happy to tell you about them when their turn comes, but hopefully
not hi ng too significant.

Also, | would like to thank Citizens for a Better
Envi ronment and the Chicago Legal Clinic for their participation
The Agency is pleased to have public interest groups
participating in the regul atory devel opnment process.

Wth that, we are ready to proceed with the swearing in of
the witnesses.

HEARI NG OFFI CER BEAUCHAMP: (Okay. Very good. |If we could
have the court reporter swear in the Agency's witnesses, please.

(Whereupon the Agency wi tnesses were sworn by the Notary
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HEARI NG OFFI CER BEAUCHAMP: M. Wght, would you present
your first witness.
10
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MR WGHT: Yes. The first witness is Larry Eastep, and
Larry will present a brief sunmary of the prefiled testinony
whi ch was submtted to the Board earlier

MR. EASTEP: Thank you, M. Wght. | amjust going to
briefly go over a couple of the things that | have covered in ny
testimony. As Mark mentioned, there is really just three areas
that | have addressed; that is the role of the Licensed
Pr of essi onal Geol ogi st, the Soil Managenent Zones, and sone
procedural changes to the No Further Renediation letters.

We have changed the -- we have proposed to change the rules
to recogni ze the role for the Licensed Professional Ceol ogist.
There was no |licensing procedure under the Board of Registration
and Education Rules when we initially adopted Part 740, and so we
have tried to do sonmething to recognize their role.

A maj or area, though, that we have dealt with is we have
created sonmething called the Soil Managenent Zone. This is to
all ow the on-site nmanagenment of contam nated soils without
otherwi se violating the solid waste di sposal regulations. W run
across a number of situations in our day-to-day activities where
peopl e want to nove soil around on their sites as part of a clean

up and devel oprment project. Frequently it is a matter of raiding
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a site out, taking soil froma high spot in one area of the

property and putting it on a | ow spot at another area of the

property, and then leveling themout to put in a parking lot or a
11
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structure on top or sonething of that nature. So the Soi
Managenment Zone would allow this, as | nentioned. | think we

tal ked about it a little bit in the testinmony. Exanples would be
structural fill, consolidation of soils, or perhaps replacenent
of treated soils on-site. Again, | would enphasize the on-site
activities. This is not to allow anything fromoff-site to cone
on-site.

It is intended for contaninated soils, and part of the
under | yi ng phil osophy of the Agency in proposing this was that no
matter what we did it had to be done safely and in accordance
with TACO In other words, when we were done even though we
m ght be nmoving contanmi nated stuff around it woul d have to neet
all of the requirements of TACO for all the constituents of
concern when we were done. In addition, there is provisions in
there that require that it also be constructed and operated and
mai nt ai ned safely, as well

One final point to note on the Soil Management Zone, we
have prescribed a Iimted period of effectiveness for the Soi
Managenment Zone. It is our intention that when people get in the

program in the SRP, that they actually fulfill all their
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exenption fromthe solid waste disposal regs to be effective. So
we wanted to prohibit people fromgetting in, creating sone sort

of really a disposal area, and getting out of the SRP wi thout
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fulfilling all of the rest of the requirenments. So that, in
general, is kind of what our intention was on the Soil Managenent
Zone.

On the No Further Renediation letters, we have proposed a
few changes which are principally procedural in nature. W have
al so, | think, appended to the testinony a copy of certain
procedures fromthe proposed agreement with the Illinois
Department of Transportation. They have a nunber of properties
that for which there are no deeds, and they wanted to do
cl eanups. And so there is a procedure so that everyone will know
that if there are any institutional controls that those have to
be mai ntai ned, and the appendix -- | think that appendi x outlines
procedural |y how I DOT woul d handl e situations of that nature
For exanple, if they were transferring property, they would have
a systemto nake sure that before the property gets transferred
the new owner woul d know that there is an NFR letter and there
are some requirenents associated with the NFR |etter.

Thank you.

HEARI NG OFFI CER BEAUCHAMP: Thank you. M. Wght, would

you care to enter M. Eastep's witten testinony as an exhibit at
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MR WGHT: Yes, | would. M. Eastep, would you pl ease
take a | ook at this docunent and | ook through it carefully. Do
you recogni ze the docunent ?
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EASTEP: Yes, | do.

W CGHT: Could you please tell us what the document is?

5 3 3

EASTEP. That is nmy witten testinmony.

MR WGHT: And this is a true and accurate copy of what
was earlier submitted to the Board as your prefiled testinmny?

MR, EASTEP: Yes, it is.

MR WGHT: Okay. At this tine | would nove that the
document be marked for identification and noved into the record.

HEARI NG OFFI CER BEAUCHAMP: | f there are no objections --
and seeing none, we will mark as this as Exhibit Nunber 1, the
testimony of Lawence W Eastep, Proposed Anmendnents to 35
I1l1inois Adninistrative Code 740.

(Wher eupon sai d docunent was duly nmarked for purposes of

identification and admtted into evidence as Hearing

Exhibit 1 as of this date.)

HEARI NG OFFI CER BEAUCHAMP: M. Wght, would you like to
present your next witness?

MR WGHT: Yes. The next witness is Greg Dunn, and Greg

has a brief sumary of his prefiled testinony.
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MR. DUNN: Thank you, M. Wght. Good norning. M nane is
Greg Dunn. | am a Manager of one of the Site Remedi ati on Program
Units at the Illinois EPA. | amjust going to give you a brief
summary of ny written testinony.
First of all, the Agency is proposing sonme incorporations
14
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by reference. This would just keep the Agency current with the
recent updates by the United States Environmental Protection
Agency and al so the Anerican Society for Testing of Materials.
These updates are just to keep us current with those.

The next thing is laboratory accreditation. In 1998, 35
Il1linois Adninistrative Code 186 Regul ations, the accreditation
of laboratories for drinking water and wastewater and hazardous
wast e anal yses were adopted pursuant to Section 4(n) and 4(o) of
the Act. And we are proposing that |abs be accredited so that
the data that is conming into the Site Renediati on Programis of
known and established quality fromthese labs. Currently there
are 17 labs in Illinois that are accredited. That was as of
January 24th of this year.

The Agency has proposed a | anguage at 740.415(d)(3).
However, we would |like to defer that |anguage at this time. W
are reworking that |anguage. W are reworking our |anguage in
that portion, and so we would like to subnmit that -- we wll
prefile testinony for that and submt that and tal k about that at

the April 4th hearing.
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BOARD MEMBER KEZELI'S: Can you tell me the section nunber
agai n?
MR. DUNN:  740.415(d)(3).
BOARD MEMBER KEZELI'S:  Thank you.
MR. DUNN: The last thing that | amgoing to tal k about are
15
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additions and corrections to the appendix in 740. Mst of these
are just either typographical errors that | found or addition of

a coupl e of conpounds. W took out cis-1,2-dichloroethene tota

and put in trans -- or excuse ne -- took out 1,2-dichloroethene
total -- excuse ne -- and put in cis-1,2-dichloroethene and
trans-1, 2-dichl oroethene. That is to keep us current -- or that

is to keep us inline with the 742 Regul ati ons.

The other thing the Agency did was added MIBE as a conpound
in Appendix A. And the reason is that MIBE is starting to show
up in many of the community water supply wells in Illinois.
Currently 26 wells have been inpacted by MIBE. Four of those
wel I s have been shut down at this point or not used any | onger
So we are addi ng MIBE.

And the other thing in the Appendix A is the Agency is just
goi ng to update the nethodol ogies to keep current with the U S
EPA' s SW 846 regul ations.

That concl udes ny testinmony.

HEARI NG OFFI CER BEAUCHAMP:  All right. Thank you, M.
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Dunn.
M. Wght, would you care to admit M. Dunn's prefiled
testimony as an exhibit?
MR WGHT: Yes, | would.
HEARI NG OFFI CER BEAUCHAMP:  Al'l right.
MR. WGHT: Wuld you please take a | ook through that. Do
16
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you recogni ze the docunent ?

MR, DUNN:  Yes, | do.

MR. WGHT: Could you please tell us what it is?

MR. DUNN: That is my witten testinony for the 740.

MR WGHT: |Is this a true and correct copy of the docunent
that was previously submitted to the Board as your prefiled
testimony?

MR. DUNN: Yes, it is.

MR. WGHT: Thank you. | nove that this docunent be
admitted into the record and marked as an exhibit.

HEARI NG OFFI CER BEAUCHAMP:  Thank you, M. Wght. |If there
are no objections -- seeing none, we will admt this exhibit or
this docunent as Exhibit 2. This is the testinony of Gegory W
Dunn, on Proposed Anendnments to 35 Illinois Adnministrative Code
740.

(Wher eupon sai d docunent was duly marked for purposes of

identification and admtted into evidence as Hearing

Exhibit 2 as of this date.)
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HEARI NG OFFI CER BEAUCHAMP: M. Wght, do you have any
further statements fromthe Agency?

MR WGHT: No, we don't. M. King is part of the pane
for purposes of answering questions, but that concludes the
portion of our testinony concerning the prefiled testinony. W

are ready for questions if you are.

17
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HEARI NG OFFI CER BEAUCHAMP: Al l right. Thank you. | guess

we will open up to menbers of the participating public for
guesti ons.

M. Rieser, would you identify yourself first.

MR RIESER David Rieser fromthe law firm of Ross and
Har di es.

I would |ike to ask a couple of questions. Starting on
740. 450, Remedial Action Plan, in (a)(3) there is an addition of
requiring dates of conmpletion. | have just a couple of questions
about that. First of all, it is clear, isn't it, that you don't
need to have a schedule for conpletion until the tine you submt
your Renedial Action Plan, correct?

MR. EASTEP: Just a second. GCkay. There is a requiremnent
that a schedule be subnitted with your entry into the Site
Rermedi ati on Program What may be a little bit unclear, and we
will have to work with people on, is that at the tinme people

enter the SRP, even though we ask for a schedule, activities
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conducted during the SRP nay bring new information to Iight and
may cause people to change their plans.

Concei vably, this could happen with the Soil Managenent
Zone, so that if they had proposed sonething early on in the
schedul e and di scovered that they wanted to take advantage of the
Soi | Management Zone, then they would have to have a date no
later than the time they subnmitted the Renedial Action Plan. So

18
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they could start out with the date that they would have to submt
in the initial subnmission, but that could change. And so the
| atest possible tine that they could have it would be the
Renedi al Action Plan, because that would cover activities that
woul d occur under the SMZ -- excuse ne -- under the Renedi al
Action Pl an.

MR RIESER Gven that the initial submssion involves
a -- may involve an application and an investigation plan prior
to the devel opnent of a Renmedial Action Plan, it nmay be at that
initial point people don't have a very good idea of what the
dates of conpletion are, let alone -- or what activities they are
going to performto deal with the investigation, correct?

MR, EASTEP: That's correct.

MR RIESER. So the initial application schedule is going
to be a very generalized thing, where the Agency woul dn't expect
anything resenbling final dates for the conpletion of the

activity?
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MR. EASTEP: Can you repeat the question?

MR RIESER. Well, the Agency woul d not expect very
specific dates for nmoving through the conpletion of the
renediation in the initial application schedul e?

MR EASTEP: Well, | think we like to see them but
practically speaking, that's probably accurate, we don't expect

that people would be real accurate at the time of the initial

19
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subni ssi on.
MR. RIESER. \Wen you tal k about estimated dates for
conpletion in 450(a)(3), are these -- do you expect actual dates

or can these be days from approval by the Agency of the
particul ar plan?

MR. EASTEP: W woul d expect actual dates.

MR. RIESER. So people are going to need to build in tine
for Agency approval in establishing those dates?

MR EASTEP: That's correct.

MR. RIESER. Ckay. Moving on to the Soil Managenent Zone.
And just as a prelinmnary matter, or a point of infornation, as a
menber of the Site Renmedi ation Advisory Committee, the Board
shoul d understand that the Advisory Conmittee is very much in
favor of this concept. So these questions are put forward to
identify sone issues that we do have with the actual |anguage

bei ng used.
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For exanpl e, when the Agency uses the word "soil" what do
you nean?

MR. EASTEP: Well, | can't give you, as | sit here, an
exact definition. But we frequently run across materials which
are probably basically soil in nature, but are contami nated with
any variety of materials. Cdearly, they would be contam nated
somehow with waste or if there were no waste involved, then they
woul d not be subject to regulation. But we would expect to find

20
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soils contam nated with constituents of concern above Tier 1
| evel s.

Prinmarily, though, what we have seen is soil contam nated
or mixed inwith, like, denmolition debris, which would be broken
concrete or asphalt, perhaps snall bits of vegetation or trees or
wood, or we see a lot of slag. W see potentially ash sonetines.
So we see those types of naterials, which they are certainly not
gar bage or anything of a nore recogni zabl e putresci bl e nature,
al t hough | guess soil is putrescible initself. But generally we
don't deal with refuse. W deal with relatively inert materials
i ke ash, slag, construction debris that is contanm nated with
soil.

BOARD MEMBER McFAWN:  Coul d you al | ow those ot her
materials, those materials that are not soil, to remain as part
of the Soil Managenent Zone?

MR. EASTEP: Well, that's part of the problem is it would
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be -- if | had an area of -- that is, you know, soil mixed in
wi th broken concrete or perhaps ash or slag, there is,
practically speaking, no way to separate out purely the soil from
this other material. So the idea would be -- as an exanpl e,
let's say that in one situation they just kind of had an area
that was |ike a nound, and the conmpany wanted to expand their
property, to level out the area so that they could have -- they
were going to add on to their property and they were going to

21

KEEFE REPORTI NG COVPANY
1- 800- 244- 0190

level it to have a truck turnaround area. This was in Chicago,
one of the ones that the City of Chicago was working on. As |
recall, this was sonme kind of a slag and soil.

So what they wanted to do was to just |evel out the whole
area so that they could create this truck turnaround area, and it
woul d be flat. And then they would put a cap over it, like a
parking lot. And that would have been their proposal. So all of
the material would have stayed there. It would have just been
noved around on-site. It was otherw se suitable froma
structural standpoint.

MR. RIESER. And that type of situation would be
acceptable, that is the type of thing that would be acceptable
under the Soil Managenent Zone?

MR, EASTEP: That's correct.

BOARD MEMBER McFAWN. So is it the engineering that nakes
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it acceptable, like to | eave the concrete, the fact that that
woul d not upset the leveling process? | mean, how will you

di stingui sh between what is garbage and shoul d be renpoved from
the soil, so to speak, that would be nobved around and what you
will allowto remain --

MR EASTEP: Well, froma --

BOARD MEMBER McFAWN. -- as fill?
MR. EASTEP: Excuse me. | amsorry. | didn't nean to
i nterrupt.
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BOARD MEMBER McFAWN:  That's okay.

MR. EASTEP: Froma structural standpoint or an engi neering

standpoint, | nean, that is kind of the obligation of the
applicant, because a lot of the site -- nost of the sites we have
dealt with, | nean, they have wanted to do this for sone

redevel opment use. In other words, they just haven't had this

idea to nove this stuff around. They have had a use in mnd that
they wanted to use it for. So that would really be their
obl i gation.

I think, as we saw, and the way we put the rules together
our obligation would be that whatever they put in would be safe.
So that they would still have to neet, you know, the migration to
groundwat er pat hway, for exanple, the ingestion or inhalation
pat hways and all of that. |In addition, they would have to neet

certain construction requirenents with regard to ensuring that
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that was safe as well and didn't create a nuisance. Did | answer
your question?

BOARD MEMBER McFAWN:  Ki nd of .

MR KING Can | just junp in? | nean, the issue of what
constitutes a soil is sonmething that we have -- | nmean, that was
a question when we did the original TACO hearings, you know, what
is really a soil that you are going to run the equations on, you
know. And we testified there that it couldn't be -- you are not

tal ki ng about debris and junk that has been, you know, disposed
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and trying to run equations on that kind of thing.
You are really tal ki ng about something that is a soi
matri x, but it has some of these materials involved. |[If stuff
can be recycled off of the site, | nean, that is going to happen

It is not like we are going to see, you know, |large quantities of
concrete sitting piled up and then noved around. That has got to
be noved sonewhere

BOARD MEMBER McFAWN:  So when you say recycled off the
site, do you nean |like they would extract the debris fromthe
soil and then nove the soil around?

MR. KING No

BOARD MEMBER McFAWN:  No? | am sorry.

MR. KING Again, this is kind of -- as Larry was giving an

exanple, this is -- it has to be kind of a case-by-case
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determ nation. | nean, if you have got, you know, very, very
smal | pieces of broken concrete that are really part of the soi
matrix, well, that is one thing. It is quite another thing if
you are tal king about, you know, |arge chunks of concrete or
asphalt or building naterials that are sitting around on a piece
of property. Really it is |looking at do you have basically a
soil that is contaminated or do you really have material s that
constitute nmore of a -- nore of a waste if they were just sitting
t here.

BOARD MEMBER McFAWN:  And the latter would have to be taken
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off-site? It would not becone part of the Soil Managenent Zone?

MR KING Right.

MR. EASTEP: W see things even in -- on the other side of
nmy business, so to speak, you know, there is such a thing as
clean denolition, basically broken concrete.

BOARD MEMBER McFAWN:  That's true

MR. EASTEP: And we will have peopl e approach us, you know,
wanting to sell us that as fill material on sone of the other
projects. But one thing that we have always tal ked to people
about is we want to make sure it is a certain size. Because, for
exanple, if | amgoing to |level out an area, | can't have, you
know, four foot chunks of concrete and stuff like that. | nean,
if you don't watch sonme of your contractors very carefully, you

will get that.
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So nost of the people when they are going to use it for
sonet hi ng, the engineers are always going to specify that it is,
you know, for exanple, snmaller than a certain size or passes a
certain sieve size, just for purposes of nothing else, just being
able to work with the material. | nean, they can spend a | ot of
ti me pushing around four foot chunks of concrete. You know, they
don't want to be pushing around shingles or anything |ike that.

Most of the engineering specs on this are going to require
t hat people renove the real big, visible, obvious debris that is
going to interfere with the redevel opment project. But, again,
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we didn't set that up to be the Agency's obligation. Rather, if
that material is there, they still have to nanage it safely as
wel | as appropriately froman engi neeri ng standpoint.

M5. LIU  What if your matrix were primarily soil mixed
with clean, small construction debris and you came across the

occasi onal can of paint that m ght be considered a hazardous

waste. Could they still manage it as a Soil Management Zone --
MR EASTEP: If it were a --
M5. LIU -- if they were to renmove those kinds of things?
MR. EASTEP: If they renoved it?

M5. LIU If they were to separate out those cans of paint
or oddities and disposed of themoff-site?

MR. EASTEP: Let ne take that kind of in two steps. First,
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if it is a RCRA waste, then that kind of opens up -- | think we
have said that you could still have a Soil Managenent Zone, but
the first obligation is to satisfy all of the RCRA requirenents.

M5. LIU  Ckay.

MR. EASTEP: So if there is a RCRA closure requirenent or
sone sort of RCRA permitting requirenment dealing with the
managenment of that waste, then that would have to be satisfied
first.

M5. LIU  Ckay.

MR. EASTEP: Actually, if it is a RCRA closure, a fornal
RCRA cl osure, they probably would not be in the SRP program
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okay, because they would not be eligible. Wen you start noving
RCRA waste around -- for exanple, if they conme across paint
sl udge or drums, they couldn't take those druns and nove them and
bury them sonewhere el se on-site because that would constitute
di sposal under RCRA and they would have to get a formal pernit
under RCRA. So they wouldn't -- the way | understand what is
witten, they would not even be allowed to do those activities.
They woul d just be subject to RCRA

What we have found, though, is some things, when you get
the old RCRA waste, there is a possibility for RCRA renedi al
action permts, which are kind of a shortened formof a Part B
But the -- and we have used -- we have probably -- | want to say

we have issued six of those maybe since the rul es becane
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effective. But those have all been for tenporary storage. |
don't -- | amsaying that because | have not read every one of
them But the first two or three were for tenporary storage.
That, | would see as -- that or sone sort of a tenporary
treatment thing, that | see as the primary benefit of the
renedi al action permit under RCRA
So | guess the only way | can say it is they would have to
go back and satisfy all the RCRA requirenents. And if RCRA
al | owed sonet hi ng and naybe they had to get a RCRA pernmit and
this was contingent to that nmaybe they could do that. So that's
the first part. RCRA obligations would have to be taken care of.
27
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The second part, if they went in and just found sonme druns
or sonet hing and renoved those and those druns were hazardous or
t he paint cans were hazardous and they renoved those, then |
think they could go forward with the Soil Minagenent Zone.

M5. LIU  Ckay.

MR. EASTEP: | know that was ki nd of |ong-w nded.

M5. LIU.  Thank you

BOARD MEMBER MELAS: \When you say renmoved off-site --

MR. EASTEP: Yes. They would have to -- once they dig them
up, they have triggered RCRA requirenents for the managenent of
that waste.

HEARI NG OFFI CER BEAUCHAMP: M. Rieser, did that answer
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your question on soil, | think it was?

MR. RIESER. Yes. Thank you. Looking at (b)(5), which are
the requirenents to satisfy the Remedial Action Plan, there is a
reference to the TACO regul ati ons and tal ki ng about how the 742
Regul ations shall be satisfied within the Soil Managenent Zone
and tal ked about institutional controls and engi neered barriers.

Is it correct that this is a reference to things that wll
be achi eved at the conclusion of the Rermediation Action Plan and
not things that have to be done during the construction of the
Soi | Managerment Zone? |In other words --

MR. EASTEP: What section did you --

MR. RIESER. | am |l ooking at (b)(5).
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MR. EASTEP: \Which section? 535? kay.

MR. RIESER. In other words, you would not have an
engi neered barrier or an institutional control until the
conclusion of the renedial action activity when everythi ng was
done?

MR, EASTEP: That is correct.

MR. RIESER. So these are not things that you have to have
during the mai ntenance of the Soil Managenent Zone? These are
things that you have to have at the end, or docunent that you
will have at the end of the conpletion of the activity?

MR, EASTEP: That's correct.

MR. RIESER. Looking at (b)(8), (A and (B), could you
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expl ain the purpose of these two requirenments?

MR. EASTEP: Section 535(b)(8)(A) is a requirenment that the
material not be placed in -- a contam nated soil not be placed in
areas that are previously uncontaninated. And the -- well, the
i dea was to keep clean areas clean and not further contam nate
t hem

MR. RIESER. Now, are these absolute prohibitions or are
there things that people can do to respect these requirenents
while still doing some of these activities? An exanple might be
if you built a pad with appropriate runoff control to place a
contam nated nmedia in an area where there wasn't -- in an area
where there was not identified contanination
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MR. EASTEP: | don't know if | understand the question

MR KING Is that a tenmporary? You are thinking about as
a tenporary activity?

MR. RIESER. Exactly. Another exanple is with respect to
(b) if you had a large -- a very large industrial site where it
was thousands of yards to any residential and you happened to be
ten yards cl oser going one direction and twenty yards cl oser
going in another direction in such a way that no one can say that
it really increased the risks for the residential popul ations at
that site.

MR. EASTEP: GCkay. | was just dealing with (a), but going
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back to the first part of your question on (a), if you were just
creating a tenmporary on-site storage pad for contanmi nated
material, | don't think that that would apply to the Soi
Managenent Zone prohi bitions because you woul d be renoving that
mat eri al when you were gone. Ckay. So | don't believe that
woul d be subject to this.

Nor in the second instance, in the case of (b), if you
placed it froma tenporary standpoint closer to a residential
property, | don't believe that woul d be subject of the Soi
Managenent Zone, because you woul d be renoving it.

MR RIESER. Well, even if you were having a nmanagenent
activity that was tenporary or you were nanagi ng these materials
on-site, even if that was tenporary, wouldn't that still be the
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subj ect of the discussion of the Soil Management Zone and
woul dn't that be done under the Soil Managenent Zone concept?
MR. EASTEP: No. That type of -- that type of activity
coul d occur today.
MR RIESER  Ckay.
MR EASTEP: So | don't think -- whatever discussions --
regarding this type of nmaterial, we m ght be having those
di scussi ons today, and that would not change with these changes
to Part 740.
MR RIESER. Ckay. Well, then, to use the exanple with

respect to (b) where you had a large site and the placenent of
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closer to a residential area one direction or another, it didn't
at all increase the risk to that residential area because you had
such a large site.

MR EASTEP: | amnot sure it is a matter of risk that is
bei ng addressed here. This is as nuch a matter of public
perception and public acceptance of this nore than the risk. So
we have not done any risk analysis of this.

MR RIESER Well, the sane -- even if it is a matter of
public perception, even froma public perspective, creating any
i ssue where the public would be involved and participate in the
process, they would be al armed because of the size of the site.
Isn't that, under those conditions, when that type of

denonstration could be made to the Agency, sonething that could
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be provided for?
MR. EASTEP: Well, if you had a site where there was public

interest, and we certainly encourage applicants to work with

t heir nei ghbors as nmuch as possible, risk is al nost al ways an

i ssue when you are dealing with the public. And risk

conmuni cation is very inportant, because a |ot of us have |earned
how to anal yze risk and cal cul ate what risks are, but | don't
know i f we have all |earned how to comruni cate that to people who
don't deal with this every day very well.

So, yes, | mean, you would certainly bring that discussion



11

12

13

14

15

16

17

18

19

20

21

22

23

24

10

up, but regardless of whether -- the way this is witten,

regardl ess of whether you have nade a case that there was no
increnental risk or no unacceptable risk, and even if the public
accepted that, this is a prohibition of creating the Soi
Managenent Zone close to a residential property.

MR. RIESER. The Agency views that as an absol ute
prohi biti on and under no circumstances can be nodified?

MR. EASTEP: That is howit is witten, yes.

BOARD MEMBER McFAWN:  So in the exanple you gave earlier
about the conpany that wanted to create a truck turnaround, if
that truck turnaround was closer to the property line of
conti guous residential property, they would not have been all owed
to relocate the soil and materials for that fill?

MR. EASTEP: That would be correct. |If the Soil Managenent
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Zone was | ocated closer to residential property.

BOARD MEMBER McFAWN:  But that is not based on risk, that
decision or that prohibition is not actually based on risk, is
it?

MR. EASTEP: That prohibition is based upon really a public
percepti on.

BOARD MEMBER McFAWN:  But not actual risk?

MR EASTEP: That is correct. W have done no risk
cal cul ati on.

BOARD MEMBER McFAWN:  |Is that really prudent? | nmean, it
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m ght mean that you would have to foreclose options for a
perception problem as opposed to a real problem

MR. EASTEP: Well, | don't know how to answer regarding the
prudency of it. But we have -- npbst of our projects are in the
Chi cago area, okay, probably if you go out to the collar
counties, three-fourths of them perhaps. You know, a couple of
years ago -- and we are still dealing with the remants of this.
We had what we referred to as Silver Shovel, which was certainly
in the news for several years.

But | have also dealt with a lot of sites that were not
necessarily Silver Shovel sites that we don't hear about all of
them Maybe if you are from Chicago you hear about them But
the City is up there enforcing agai nst people that are doing
simlar things probably today as we speak, and the City or sone
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I andl ord gets put in the situation of dealing with these. Well
of course, the first thing, you know, the neighbors or the |oca
conmunity is going to say is, well, why on earth did we ever
allow this type of thing to occur in bringing this waste in here.
So people tend to get these pictures in their mnd of these
awful things. And, of course, during Silver Shovel, you know, we
saw sites where they had four or five square bl ocks that were
together that were 30 or 40 foot high and it was right next to a

school. So I don't think anybody ever -- nobody woul d have
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al  owed that except naybe the FBI and Silver Shovel. But other
than that, nobody woul d have done that.

So, you know, it is sort of a concept type of thing that,
you know, you want to be able to tell people, well, no, we are
not going to do anything to put waste closer to your hone or your
resi dence or anything like that. So that is sone of the stuff
that we deal with on a sonewhat routine basis. And in sone cases
peopl e just want things to just go away. They don't want any of
the waste there at all, forever in the future

BOARD MEMBER McFAWN: Wl |, that's a different issue

MR. EASTEP: Right.

BOARD MEMBER McFAWN: Here you are letting themkeep it
on-site.

MR EASTEP: | know.

BOARD MEMBER McFAWN:  But put to a beneficial use
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supposedl y.

MR. EASTEP: Exactly. You are doing that, but |I am saying
they don't want it there at all. They just want you to dig it up
and take it away. They don't care, and part of it is --

BOARD MEMBER McFAWN:  But they don't get that w sh
fulfilled by this rule.

MR EASTEP: No. That's correct. That's correct.

BOARD MEMBER McFAWN:  So | amjust wondering why it is that

we -- | nean, | understand the perception is the reason why. But



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

the Soil Managenment Zone should be protected. It has to be
protected under TACO

MR. EASTEP: Absolutely. It has to be protected. There is
no question about that.

BOARD MEMBER McFAWN:  You wil |l have the necessary
engi neered barriers, etcetera.

MR. EASTEP: It would have to neet all of the requirenents
of TACO

MR KING If | could just junp in here a little bit.
thought M. Rieser gave a good hypothetical of the one extrene
where you have got a very large site, and you only want to nove
it -- you know, it is 2,000 feet to a residential boundary and
you only want to nove it ten feet. Well, that seens -- it
sounds, on its face, fairly reasonable. But you could have the
ot her extreme where, you know, it is 2,000 feet to the

35

KEEFE REPORTI NG COVPANY
1- 800- 244- 0190

resi dential boundary and the conpany wants to nmove it 2,000 feet,
right to the boundary.

You know, under TACO we woul d say, well, yeah, you can do
that because it is still going to be protective, but there is
certainly then going to be a perception within the community that
somet hing is being noved much closer to the people living there.
And we were concerned about the kind of perception that would

create. W felt what we were doing with the whol e Soi
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Managenent Zone concept was to make things -- to make it easier
to handl e certain types of problenms and easier to get through the
renedi ati on process.

However, we wanted to -- we wanted to make sure that we put
certain restrictions on things so that we didn't create those
perception problenms. | nean, we could have just continued to
manage the programthat we have. But we thought it would be an
i mprovenent in the process, in the program to create a Soi
Managenent Zone concept. W wanted to nake sure that we didn't
go too far with that and create a perception probl em going the
other way. That would have a negative inpact on the way we were
managi ng t he program

BOARD MEMBER McFAWN:  Woul dn't the residential contingent
of -- in the exanple you gave, if the waste was within a
proxinmty to the boundary of the contiguous residential property,
woul dn't they want it noved further into the interior of the
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property? | nean, you are saying don't nove it closer to the
boundary, but if this perception that you are talking about is
correct, and | was a neighbor, | would say, hey, you can have
on-site managenent but you nake sure you put it away fromthe
boundary. | don't care that it preexists there.

MR KING Right.

BOARD MEMBER McFAWN. W want you to nove it nore internal

if you are going to redistribute it. So doesn't the converse
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work as well?

MR. KING Well, yes, that could be the case. Again, it
beconmes -- we have tried very hard to deal with conmunity
relations issues at a site. | think, you know, a person could
say nove it further away. But then that is just |ike them
saying, well, take it off the site. | mean, you know, that is --
you can respond and say that is not part of the deal. The
material is going to stay on the site, but --

BOARD MEMBER McFAWN: Wl |, what about the exanple, though
about the truck turnaround or a bus turnaround in a city? Maybe
it is a perfect solution and you are not creating a health risk
by allowing the on-site fill and, yet, the bus -- it is not a big
enough parcel of land to say, oh, nove it or, you know, don't put
the turnaround there. | nean, that is a real exanple in the
Cty.

MR. EASTEP: There may be -- you are right. There may be
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situations |ike that that occur

BOARD MEMBER McFAWN:  And you just have to say no?

MR. EASTEP: We will certainly cover a lot of those. This
rule will certainly allow a |ot of that to happen, but there may
be situations where because of provisions (a) or (b) here that
they are prohibited fromdoing that. | think nmy kind of analysis

is on provision (a) nost of the sites we deal with, I amnot sure
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that that is going to have any real inpact. | just don't -- nost
of the sites -- you know, a ot of the sites where this type of
thing has come up, the areas have all been contaninated. For
exanmple, if | go to the Wsconsin Steel site, which is a very
conplicated site, | nean, that is 170 acres. | don't think I
found any areas of that site that are uncontam nated, you know.
So woul d that apply? Wwell --

BOARD MEMBER McFAWN.  So the W sconsin site, then you would
| ook to (b) because there is -- the (a) is not raised --

MR. EASTEP: Right.

BOARD MEMBER McFAWN:  -- so you would |l ook to (b)?

MR EASTEP: Right.

BOARD MEMBER McFAWN:  And then you would require themto
remain -- well, then they could go right up to the boundary if it
is all contani nated.

MR. EASTEP: They -- you would look to (b) but, again, see,

(b), I don't have as good a feeling for, because we are not

KEEFE REPORTI NG COMPANY %
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| ooki ng at that type of thing now.
BOARD MEMBER McFAWN:  Ckay.
MR. EASTEP: So those types of issue, how close are
resi dences, a lot of our sites they don't cone up. So | just
don't have as good a feel. 1In general | know, well, if you ask

them these are industries and a |lot of tines they are surrounded

by industries so, you know -- but | can't tell you, because as
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soon as | do there will be sone site that is right in the nmddle
of a residential neighborhood.

BOARD MEMBER McFAWN:  Ri ght.

MR. EASTEP: So | don't have a very good feeling for that
second part.

BOARD MEMBER McFAWN:  Coul d they -- when you tal k about
W sconsin Steel, under (b), and I don't even knowif it has a
resi dential contiguous piece of property, to tell you the truth.
Could they -- let's say the property close to the boundary is
contam nated, and they exhume that contam nation rather than
leaving it on-site. Could they then take fill that is not as
severely contam nated from el sewhere on the site and put it where
they did the -- where they renoved --

MR EASTEP: If it were closer to residential?

BOARD MEMBER McFAWN:  Ri ght.

MR. EASTEP: No.

BOARD MEMBER McFAVN:  Ckay.
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M5. LIU If it is perception that is the driving factor
for not placing the soil closer to residential property, could
you include in the process perhaps a public notice and hearing
that would allow the people to speak, and if they felt that this
was for the betternent of the community, they were going to build

a tennis court or a bus turnaround for the kids going to school
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could that be a solution?
MR. EASTEP: You know, | rmean, that addresses certainly

part of the problem One of the problens we have found is --

wel I, see, we don't have any real public notice or public
participation portions of these rules. | think that would be
worth -- that would be sonething the Agency woul d consi der, you
know. | mean, we would have to see what the proposal was. But |
think -- you know, it is hard to say. You know, you are

protecting the public, and the public, you know, wants sonething
and so -- but | don't know. | think if sonmeone wanted to propose
that, we would certainly |look at it.

MR WGHT: | think you al so have to consider if you open a
public input aspect of this that that also is a procedure that
could work both ways. And if the public didn't think it was
desirable, then what would the renedy be in that case. | nean,
you know, would your hearing be only to approve things but not to
stop things. You know, it is one of the things that you would
have to | ook at about whether it is an opportunity for the public
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to give thunbs up, but it is also an opportunity for the public
to give thunbs down and put a stop to certain activities as well.
It seens it would have to work both ways to truly reflect public
input. So it is something that could be done, but it would be
ti me-consumi ng, burdensone, and it could go either way, not to

just the positive direction, | would think. It would not be easy
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to put together.

HEARI NG OFFI CER BEAUCHAMP: M. Rieser, did you have any
further questions?

MR. RIESER. Yes, | do. Thank you. Looking at (g) of that
sanme section, this tal ks about any otherw se standards or
requi renents under 35 Il1inois Adm nistrative Code 807 or 811
t hrough 815 shall not be applicable to the nanagenent of the
contami nated soil that is the subject of the Soil Managenent Zone
if certain conditions are net.

Wuld it also be accurate to say that contam nated soi
handl ed pursuant to a -- managed pursuant to a Soil Managenent
Zone and | ocated on the property pursuant to the Soil Managenent
Zone woul d al so neet the requirenents of 21(e) of the Act? In
other words, it would not be a matter of handling waste without
conpliance with the Act and the regul ati ons?

MR. EASTEP: \hat is 21(e)? Excuse ne a second. Well, |
am not sure what the relationship to 21(e) is because it stil

goes to creating an exenption for those other regul ati ons which
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woul d have been triggered by 21 -- triggered by 21(d). Even
though it is on-site, there nmay not be a permt requirenent. |
t hi nk under 811. 315, for exanple, they are still required to neet

t he substantive requirenents for disposal sites. That's what we

are trying to get away from So | amnot sure what the relation
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to 21(e) is.

MR KING If | can just add, it was not our intention to
reserve 21(e) as an additional enforcenent tool where an SMZ was
in place and was being net.

MR RIESER. Well, | guess the question was not --
obvi ously, the Agency believes that this activity is appropriate
so long as it is done according to the regul ations, but | wanted
to nmake it clear that the Attorney General or other people who
nm ght be concerned with this would not be in a position to claim
that this was a violation of 21(e) as a result of this activity.
| just wanted to underline that fact fromthe Agency's
per specti ve.

MR KING Right. | don't -- | nean, we really | ooked at
the fact that the Board's authority, as far as the rul emaki ng
woul d go, how this provision operated within the context of other
Board provisions, and really couldn't put in there anything that
woul d reference 21(e).

MR RIESER. Al right. Thank you. Turning to the
appendi ces, what is the basis for deleting the required
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gquantitation linmts fromthe appendi ces?

MR WGHT: W would like to defer that until the next
hearing. W are going to revise sone of the |anguage affecting
that, and if possible if we could defer that until the Chicago

hearing we could discuss all of those questions at the sane tine.
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MR. RIESER. Sure. Al right. Thanks very much.

HEARI NG OFFI CER BEAUCHAMP: Thank you, M. Rieser. Does
anyone el se have any questions for the Agency?

Sir, would you identify yoursel f?

MR. WALTON: Harry Walton, Chairman of the Site Renediation
Advi sory Conmittee and consultant to IERG the Illinois
Envi ronment al Regul atory G oup.

I would like to followup on sonme of the questions raised
by the Board and by M. Rieser. | will set the stage first. The
Soi | Managenment Zone has to conply with all aspects of the TACO
regulations. It has to be protected. 1In fact, in the Soil
Managenment Zone it is even nore protective in that if you had a
site where you wanted to focus renediation, if you wanted to have
a Soil Managenment Zone, your contami nants of concern are much
broader in the Soil Managenent Zone. You have a better
under standi ng of what is in the soil that is being managed in a
Soi | Management Zone. |Is that correct, M. Eastep?

MR, EASTEP: That's correct.

MR. WALTON: One of the basic tenets of TACO and the Title
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17 legislation was that we will not be creating islands of clean.
Is that one of the basic tenets of the original |egislation, the
TACO regul ation, the islands of clean?

MR. EASTEP: | don't think that is in the purpose and
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i ntent under Section 58, but if you |look at the provisions in
terns of allowing -- in dealing with area background and

acknow edging risk, | think if you go back to the intent and
purpose, | think that speaks for itself and | think to a certain
degree it would address that, yes.

MR, WALTON: Al so under TACO we have sone criteria to tel
us what sources are in a renediation site, is that correct, for
Subpart C?

MR. EASTEP: Subpart C deals with the concept of source,
yes, in terns of exclusion pathways.

MR. WALTON:. On the Soil Managenent Zone, those materials
t hat woul d be nanaged woul d have to conmply with the Subpart C
criteria?

MR. EASTEP: Yes, that is one of the requirenments.

MR. WALTON: Now, the materials that are being nmanaged in a
Soi | Managerment Zone would be materials that would remain at the
site if they were not nanaged typically. That residual risk,

i ndependent of what happens to the soil in the Soil Managenent
Zone woul d probably stay the same in npst scenarios that we use

as a Soil Managenment Zone. |Is that correct or incorrect?
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MR. EASTEP: You have introduced a concept of relative
actions taken under there, and | think all | can say is that what

remai ns woul d be an acceptable risk pursuant to the Act and the

regul ati ons.
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MR. KING But are you speaking of that question as to the
overall risk of the site? |Is that what you are --

MR. WALTON: The overall risk of the site, yes.

MR KING Ckay.

MR. EASTEP: The overall risk would end up being -- would
have to still be acceptable and nmeet 740, 742 and the Act.

MR. WALTON: Now, the TACO solution -- let nme just call it
that. You have gone through the site, you have eval uated the
site, and you have devel oped a TACO solution. And that TACO
solution in one case includes the Soil Management Zone and in the
other case it does not. At the end of the day the |evel of
protection for both solutions is the sane?

MR. EASTEP: The |level of protection would have to neet the
Part 742 requirenents.

MR. WALTON:. The two additional conditions -- and you have
said this. The two additional conditions do not have any
relative affect on the risk? It is just a perception issue; is
that correct?

MR. EASTEP: We did not do a risk analysis when we put

those in, that's correct.
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MR. WALTON: Ckay. Thank you. | have one other additiona

question for M. Dunn. This is in regards to the requirenent

that you certify | aboratories as a part of the renedi al process.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

1

2

I am aware of many situations of large interstate conpani es that
have bl anket contracts where they woul d have a response team on
line. This teamwould cone in and respond to a rel ease, and they
may not use an Illinois approved | aboratory in the response
action. That is a very typical scenario at this point.

In the future it nmay not be an issue, but at this point in
time if these regul ati ons were adopted, what opportunities would
that responsible party have to use that data to nitigate the
rel ease to -- you know, if he wants to mitigate through the
O fice of Chemical Safety under the SRP program it will reflect
the body of data that nay or may not be generated froma
certified lab. On a routine basis the SRP program nmay not be an
i ssue, but it nmay be an issue on a response action

Do you envision any kind of opportunity for the responsible
party to make a denbnstration to use that data to mitigate the
rel ease?

MR. DUNN: M. Walton, in answer to your question, first of
all, if its before July 1st, 2002, they can use the data. That
is pretty evident. And the way | think we have set this up, and
I could be wong, is if they did that prior to entering the SRP
| believe these analyses are for sites in the Site Renediation
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Program So if they use data prior to entering the SRP, we take
a look at that data. And if it was reasonable and with sone

nmeasure of confidence and we thought it was coll ected
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appropriately, we would use it.

MR. WALTON: So there is an opportunity to give a
denonstration that the data is acceptabl e?

MR. DUNN:  Yes.

MR. WALTON. Ckay. Thank you.

MR. EASTEP: Could | add sonething? The NELAP site program
is the National Laboratory Certification and Accreditation
Program and there are a nunber of |aboratories that we are aware
of, not only in Illinois, but in neighboring states that have
| arge | abs that have already been certified. | don't know if M.
Dunn knows the nunbers.

MR. DUNN: There is close to 250 nationw de, |abs that have
been accredited.

HEARI NG OFFI CER BEAUCHAMP: Thank you, M. Walton. Does
anyone el se have questions for the Agency on their proposal?

W will look to the Board and the Board staff here for
guestions, then. M. Ml as.

BOARD MEMBER MELAS: Yes. M. Dunn, just a question that
popped into ny head here. On your Attachnment 3, where you tal ked
about the community wells detected with the MIBE.

MR. DUNN:  Yes.
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BOARD MEMBER MELAS: Just |ooking at these counties, it

seens that they are scattered throughout the whole state. Have
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you found this to be the fact, that this MIBE has been found at
random t hrough no particul ar geographi cal pattern, or have you
found any patterns at all in any particular areas?

MR KING If | could answer that, M. Ml as. The answer
is random It has been found all over the place, and it is one
of the things that as we | ook at the MIBE problemis nost
di sconcerting because we woul d have anticipated the problemto
show up in those areas where MIBE woul d have been considered to
be nmore used or nore available, but that really was not the case.
So that is one of the reasons why we really have had to | ook at
this as a state-wi de issue and not just restricted to the collar
counties or the Metro-East areas.

BOARD MEMBER MELAS: Thank you.

HEARI NG OFFI CER BEAUCHAMP:  Thank you, Board Menber Mel as.
Any there any other questions?

M5. LIU. M. Dunn, good norning.

MR. DUNN: Good norning.

M5. LIU  Could you describe the Agency's role in the
accreditation programin terns of how they interact with the
| aboratories, conduct inspections, evaluate quality control, that
ki nd of thing?

MR. DUNN: The Agency goes -- first of all, the lab will
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turn in an application to the Agency for the accreditation. Qur

Di vision of Laboratories will take a | ook at the application and
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then actually go out to the lab and do a survey of the lab, talk
to people, nake sure the nethods are correct. There is a nunber
of different nethods they could actually be accredited for. W
are nmore concerned with the SW 846/ RCRA accreditation, but there
is also the Clean Water Act, the Clean Air Act, and the Safe
Drinki ng Water Act that they could be accredited for.

M5. LIU Ckay. Thank you. M. Eastep?

VMR. EASTEP: Yes.

M5. LIU | noticed, as | was reading through the Agency's
proposal, that Section 740.535 on the Soil Managenent Zones is
new, but it was not underlined. Was that an oversight?

MR WGHT: | amsorry. Wat was the question again?

M5. LIU  The Section 740.535 on Soil Managenent Zones is a
new section, correct?

MR WGHT: Yes.

M5. LIU  But it was not underlined in the proposal. |

MR. WGHT: That would be sonmething that | prepared.

M5. LIU  Ckay.

MR WGHT: And in reading the Secretary of State's Rules
on Rules | believe | read that new sections did not have to be
underlined. So if | msinterpreted that, then | apol ogi ze.
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M5. LIU  Ckay.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MR. WGHT: But | thought that is what | understood the
Rul es on Rules to say.

M5. LIU  Okay. | didn't know that. Thank you.

MR WGHT: Actually, | think in the past when | have
submitted rules, |I have underlined new sections and was surprised
to see that. | read it three for four tinmes and concl uded t hat
that is what it neant. But it is nmore hel pful when they are
underlined, and | really was kind of reluctant to take them out.
| thought, well, if this is what conplies with the rules, | wll
take themout. But nowthat |I look at my own proposal, it is
hard to find that section because it |ooks like all of the rest.
So maybe | should read it a fifth tinme and just make sure.

BOARD MEMBER McFAWN: | don't know. Reading those rules
can be very m nd-boggling.

MR WGHT: Yes. After you read it two or three tines, you
think, well, | hope | have got it right, but it is tine to nove
on. | agree that it would have been nmore hel pful had it been
underlined. Also the section on the |IDOT procedures, which was a
new section, 621, the same thing. | took the underline out.
Oiginally it was underlined, and | renoved them before | sent
themin.

M5. LIU  Okay. Thank you for that clarification.

MR WGHT: Sure.
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M5. LIU M. Eastep, under the Soil Management Zone
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provi sion could soneone utilize a Soil Management Zone to nove
contami nated soil for a land reclanmation w thout actually doing
it as part of a renediation project? O would they have to enter
the SRP and utilize that provision?

MR. EASTEP: They would have to be in the SRP and they
woul d have to follow all of the requirenents of the SRP and
ultimately get a No Further Renediation letter

M5. LIU Okay. | noticed in conparing this rulemaking to
the rul emaking in RO1-26 that there was nention of a new form a
change of address formthat parties would submit to ensure that
the NFR letter was sent to the right address. But | didn't
notice that this change of address formwas specifically
mentioned in the rul emaki ng we are discussing today. | was
wondering if that was sonething the Agency was planning to use in
general and if it was worth putting in there as it was in Part
7327

MR. EASTEP: Wth regard to change of address with regard
to what?

M5. LIU | imagine if parties potentially nove their
contact point and they want to ensure that reinbursenment checks
fromthe fund are sent to the correct address as well as the NFR
letter that they had to file this form | was wondering since
NFR |l etters would al so be issued under the SRP program if that
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woul dn't be sonet hing that woul d be worth including.

MR. EASTEP: We would normally -- our focus would go in the
future towards the property. For exanple, if we were to go out
and do an inspection of some sort of engineered barrier on a
pi ece of property, you know, our activities would go to the
geographic location of the property, and | guess we just attenpt
to |l ocate the owner then.

| really had not thought about including that, and | am
just -- | amnot sure how that woul d work, knowi ng how many
properties we get in and the fact that, you know, a lot of tinmes
they are part of redevel opment and t hey nay change ownership
fairly quickly. | just hadn't thought about the aspect of trying
to keep track of all that and enforce conpliance with soneone
that didn't happen to send in a change of notification

M5. LIU  Ckay. Very good.

MR WGHT: W could | ook at what they have done in the
LUST provisions. | amnot sure that we are entirely faniliar
wi th what they have changed there. W could take another | ook at
that and nmaybe get back to you at the second hearing, too, if it
| ooks i ke sonething we nmight want to consider using. So if that
is okay, we will take a second | ook and we will respond in
Chi cago on the 4th.

M5. LIU Ckay. That's fine. Today we al so have a
proposal in R01-29 fromthe Ctizens for a Better Environnent.
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How does the Agency feel about these revisions?

BOARD MEMBER McFAWN: | think the Hearing Oficer said that
you woul d be avail able for questioning after the CBE has put
their presentation on.

MR KING Yes.

M5. LIU  Ch, | apologize.

BOARD MEMBER McFAWN: That is fine. Wiy don't we defer
that question until then.

MR. KING Ckay. Sure. That would be fine.

M5. LIU | also had some questions on the IDOT MOA. |
think Hearing Officer Joel Sternstein in the R01-26 had asked
whet her or not the intention was to provide a MOA for each
i ndi vidual project or an unbrella MOA listing several sites and
several different corresponding provisions. Could you explain
how t hat MOA process woul d work?

MR. EASTEP: Well, initially, we would have an unbrella to
handle with IDOT for their properties and they would give us a
list of nunerous sites that they knew about that would be
covered. Then the way it is structured is that they would nodify
that if they changed sonet hing.

BOARD MEMBER McFAWN:  Modify the list or --

MR. EASTEP: Mbdify the MOA when they changed sonething, so
that it wouldn't be a site-specific one, but I don't know that --
as | recall, | don't know that we couldn't do another one, but I

53

KEEFE REPORTI NG COVPANY
1- 800-244-0190



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

don't think it had been set up that way.

(M. Eastep and M. Wght briefly confer.)

MR EASTEP: The intention was to be an unbrella with the
sites attached. But | didn't recall if there was anything
prohibiting it the other way.

BOARD MEMBER KEZELIS: Do you want to answer this in the
Chi cago heari ng?

MR. EASTEP: Well, as a practical matter, if | were
admnistrating it, | would rather keep it as an unbrella
agreenent with an up-to-date appendi x. O herw se, you know, that
is one extra piece of paper or data that is in the systemthat is
harder to keep track of. So the intention would be to keep it as
one agreenent.

MR, STERNSTEIN. So the intention would be to have the
initial MOA and then have an appendi x that would change fromtine
totime if new I DOT sites were discovered or if they came into
possessi on of new properties that mght fall under 7407

MR EASTEP: That is correct.

MR. STERNSTEIN: Is it your intention that the IDOT MOA in
the changes to 740 woul d substantially match the I1DOT MOA that is
bei ng proposed for 732 for the LUST?

MR, EASTEP: | haven't -- | can't answer. | haven't read
the --

MR, KING That's correct.
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EASTEP:. kay.

STERNSTEIN:  Substantially simlar?

2 3 3

KING Right.

MR STERNSTEIN: Ckay.

BOARD MEMBER McFAWN:  When you speak of the list that will
be an appendix to the MOA --

MR EASTEP:  Uh- huh.

BOARD MEMBER McFAWN:  -- will that be a list of prospective
sites or will that be a list of the sites that had been
renedi ated or how will that work?

MR. EASTEP: That will be a list of the ones that they know
about now that | think have been or are being renedi ated.

BOARD MEMBER McFAWN:  And then they will be added as they
add to then?

MR EASTEP: Right.

BOARD MEMBER McFAWN: (Okay. | see. Thank you.

M5. LIU O the appendices and the draft MOA there is a
reference to an Appendix A, which is, like, the process for
mai ntai ning the institutional controls?

MR. EASTEP: Yes.

M5. LIU.  And then there is Appendix B, which is the
listing of the sites that you spoke of ?

MR EASTEP: Right.

M5. LIU.  And then an Appendix E, which is the listing of
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the Agency representatives. | was wondering if Appendices C and
D were reserved for sonething special?

MR EASTEP: Excuse ne.

(M. Eastep and M. Wght confer briefly.)

MR. EASTEP: W will have to respond at the April neeting
to that.

M5. LIU  Ckay. Thank you very much.

BOARD MEMBER McFAWN:  On that issue, the draft that is
attached to your testinony, M. Eastep, it is a draft MOA?

MR. EASTEP: Yes.

BOARD MEMBER McFAWN. W1 that be finalized at what point
bet ween 1 DOT and t he Agency?

MR, EASTEP: | amnot sure as to the status of that. We
can -- again, that is something that we can probably talk to | DOT
and our managenent about and give you a better idea at the Apri
heari ng.

BOARD MEMBER McFAWN: Al right. |If nenory serves ne
correctly, when we did the Subdocket A in TACO, we were waiting
anxiously for that agreement to be signed prior to going final.
I think that scenario might repeat itself. So if you could tel
us if you anticipate it to be signed before we go final, that
woul d be hel pful .

MR. EASTEP: Ckay.

BOARD MEMBER KEZELI'S: | concur
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M5. LIU M. Eastep, returning back to the Soil Managenent
Zones, fromthe questions that M. Rieser asked, it appeared that
i ndustry groups are very open and receptive to the proposal. |
was wondering what other kind of feedback the Agency got on this?

MR. EASTEP: W have -- | think on the proposal we have
general ly gotten positive feedback fromnost of the industry
people. W have also dealt with a nunber of conmmunities, the
| argest conmunity, of course, being the Cty of Chicago. And
don't want to speak for them but the one site that | was talKking
about was one that the City was trying to -- the City ends up
seeing us in a couple of situations. One, where they are
actual ly doing the clean up, because there is nobody else there
to do the clean up

M5. LIU  Ckay.

MR. EASTEP: And then they want to get it cleaned up to
redevel op it, obviously. But the other is where they have hel ped
people as part of their Brownfield program They hel p broker
sites -- | guess that is as good a word as any -- to nake sure
that, you know, a devel oper knows who to talk to and how to get
the NFR | etter and the banks are assured and all of that.

So | think that the City has recogni zed that this would
have been very useful in a couple of cases if we could have used
it. So | think that could accurately characterize the City. M
understanding is a representative of the Cty, fromthe Chicago
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heari ng.

M5. LIU COkay. Good. Wre there any nmmjor points of
controversy between you and industry or comunity groups on this?

MR. EASTEP: Well, | think M. Rieser probably raised those
with regard to the sections dealing with moving on to
uncont am nated property or closer to residences.

M5. LIU  Ckay. Thank you.

MR. EASTEP: Can | add to that? | guess one area where
there has not been any controversy is the fact that throughout
the process it is a legitimte bona fide process. W are not
all owi ng people in to nove things just to avoid the solid waste
rules or to do anything in an unsafe or unenvironnentally
acceptable manner. | think | could characterize all of our
di scussi ons as everybody has agreed fromthe onset that no natter
what we do that we end up with something that is ultimately as
safe as we can nake it.

HEARI NG OFFI CER BEAUCHAMP: (Okay. Are there any further
guestions for the Agency on their proposal, then?

Seei ng none, this concludes this portion of the hearing.

W will give the Agency a few nmonents to step down and to have
Citizens for a Better Environment step up to the table.

Wiy don't we take a ten minute break and we will reconvene

at 10: 40.
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(Whereupon a short recess was taken.)

HEARI NG OFFI CER BEAUCHAMP: All right. Let's go back on
the record. W are going to continue now, nmoving into Docket
R01-29. Citizens for a Better Environment has a proposal that
they would |ike to discuss.

Ms. CGordon, do you have an openi ng statenent?

M5. GORDON: Yes, | do. Good norning. M name is Holly
Gordon. | amhere with the Chicago Legal dinic, on behalf of
Citizens for a Better Environment.

The proposed rulemaking this norning is an addition to the
SRP, conposed of nuch needed procedural requirenents.

HEARI NG OFFI CER BEAUCHAMP:  Excuse ne, Ms. Gordon. | think
the people in the back of the roomnmay be having a hard tine
heari ng you.

M5. GORDON: Al right. | amsorry.

HEARI NG OFFI CER BEAUCHAMP:  Coul d you speak up a little
bit?

M5. GORDON:.  Sure.

BOARD MEMBER McFAWN:  Woul d you prefer to use a microphone?

M5. GORDON: No, actually.

BOARD MEMBER McFAWN:  All right.

HEARI NG OFFI CER BEAUCHAMP: And we al so need you to slow
down a little bit for the court reporter so that she has no

t roubl e.
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M5. GORDON: Al right. This norning the proposed
rul emaking is an addition to the SRP, conposed of nuch needed
procedural requirenents related to the clean up of unused sites
for schools, public parks, and playgrounds.

Wth me today is Abby Jarka, and she will be giving you
nore of a background and details of the proposal. M. Jarka's
background is she is a Registered Professional Engineer with ten
years of environnental engineering experience. She has a BS in
civil engineering and an MBA.

And with that, | will turn things over to you, M. Jarka.

HEARI NG OFFI CER BEAUCHAMP: All right. Thank you. Before
we begin, could we have the court reporter swear you in.

(Whereupon the witness was sworn by the Notary Public.)

HEARI NG OFFI CER BEAUCHAMP: Thank you, M. Jarka. Again,
if you could project alittle. W have a lot of people in the
back and we have fans blowing all over here. So it would help us
to hear.

M5. JARKA: Good norning. My nanme is Abigail Jarka. | am

here representing Citizens for a Better Environnent on this

rul emaki ng proposal. The proposed rul es before you would ensure
the --

HEARI NG OFFI CER BEAUCHAMP: | amsorry. | think people in
the back are still having a hard tine. Wuld you mind if we use

t he m crophone?
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MS. JARKA: Sure.

HEARI NG OFFI CER BEAUCHAMP: (Okay. Let's go off the record
for a mnute.

(Di scussion off the record.)

HEARI NG OFFI CER BEAUCHAMP: All right. Let's go back on
the record.

M5. JARKA: Ckay. Good norning. |Is that better? Okay.

The proposed rul es before you today woul d ensure
mai nt enance of institutional controls and enhanced public
participation at remediation sites intended for future use as
public schools, public parks, and playgrounds. The proposal is
i ntended to pronote a proactive approach to remedi ation at those
type of sites.

The inception of this proposal is based on-site renediation
that took place at two school sites, Finkl Acadeny and the Zapata
Acadeny, located in the Little Village area of Chicago. These
schools were built on properties contani nated with pol ynucl ear
aromati ¢ compounds and inorganics. The Finkl and Zapata sites
were entered into the SRP. The schools, however, were built and
opened wi t hout Agency notification and without an NFR letter in
pl ace.

Wien this fact cane to the attention of the nmedia in 1999,
additional site investigation work was conducted. The |evels of

pol ynucl ear aronmatic conpounds and i norganics were identified in
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site soils above the Tier 1 ingestion levels. This included
soils that were put in place at each site as an engi neered
barrier. Additional renediation was deened necessary and the top
three feet of soil at each site was renoved and replaced with
three feet of clean fill material. NFR letters have been issued
for these sites.

The fact that this problemoccurred at all enphasizes the
need that these type of sites should be handled slightly
differently fromtypical industrial sites entered into the SRP
These type of sites are publicly funded, which in nany cases
elimnates the participation of a third-party lending institution
that would typically do due diligence on environnental issues.
Simlarly, there are few triggering events to highlight the
i nportance of maintaining institutional controls.

The proposal addresses this difference by requiring receipt
of an NFR |l etter before the site could be opened for general use
to the public. The rules also require that institutiona
controls be put in place as part of renediation and be revi ened
every five years and docunentation of that review subnmtted to
the Agency. This requirenment would serve to institutionalize
know edge about the requirenents contained in the NFR |etters.
Thi s proposal would not add any nore stringent requirenments to
site renediation, but would put in place sone sinple and

cost-effective neasures to provide a level of certainty to
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conmunities faced with SRP issues at sites to be used for public
school s, public parks and pl aygrounds.

CBE's proposal is not yet finalized, and we wel cone any
guestions and concerns regarding this proposed rul enaki ng. Thank
you.

HEARI NG OFFI CER BEAUCHAMP:  All right. Thank you, Ms.

Jar ka.

Ms. CGordon, at this time would you like to nove that Ms.
Jarka's prefiled testinobny be admtted into the record?

MS. GORDON: Yes, | would.

HEARI NG OFFI CER BEAUCHAMP:  Ckay.

GORDON: Do you recogni ze the docunent?
JARKA:  Yes, | do.

GORDON: Can you please tell us what it is?

5 5 ©

JARKA: It is ny prefiled testinony.

M5. GORDON: Is it a true and accurate copy of your
prefiled testinony?

MS. JARKA: Yes, it is.

M5. GORDON: | would nove that Ms. Jarka's testinony be
admitted as an exhibit in the record.

HEARI NG OFFI CER BEAUCHAMP: Thank you. | will see if there
are any objections. Seeing none, we will mark this as Exhibit 3,

the testinony of Abigail C Jarka, P.E
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separ ate dockets and we want to consolidate themfor the purposes
of hearing, we will mark this as Exhibit Nunber 1 in Docket
RO1- 29.
(Wher eupon sai d docunent was duly narked for purposes of
identification and admtted into evidence as Hearing
Exhibit 1 in R01-29 as of this date.)

HEARI NG OFFI CER BEAUCHAMP: (Ckay. Ms. Gordon, do you have
any other statenents to be made?

MS. GORDON: No, | do not.

HEARI NG OFFI CER BEAUCHAMP: (Ckay. Very good. At this
point, then, let's open up to questions from nmenbers of the
public here today.

Yes, ma'am Could you identify yourself and who you
represent?

M5. CRIVELLO M nane is Lynn Crivello. | amw th CTE.
My question is, is it your intent that the SRP be required for
school s, parks, and playgrounds? |In the draft that | read there
is no language in there that says that any park or school shal
enroll in the SRP or, in fact, that they do, Phase 1 or Phase 2.

M5. JARKA: The SRP is still a voluntary program Correct
me if | amwong, Holly. The way our rules are witten, for a
public park or a public school or a public playground to be open

to the general public, they would need an NFR I etter, which that
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M5. CRIVELLO | amsorry. \Wiere does it say that?
MS. JARKA: At Section 740. 805.
HEARI NG OFFI CER BEAUCHAMP: M. Rieser?
MR, RIESER: | amnot sure | understood the answer to that

gquestion. |Is it the intent of these rules that any property
i ntended for use as a public park or a school that has sone
measure of contami nation on it, has to go through the voluntary
program and get an NFR letter before it is used for that purpose?

M5. GORDON:. | can answer that. No. The way the rules are
witten, it would actually -- if the end use of the site is a
school, public park, or playground, then they would have to
voluntarily be in the SRP programfor the rules to apply to them

MR RIESER. So this applies to a school property that nmay
be used in the future for a school or park that is in the
voluntary progran? It would not mandate that they enter the
vol untary progranf

M5. GORDON. W are not trying to force anyone to be in the
SRP that would not originally be in the SRP

MR. RIESER. Ckay. Thank you

HEARI NG OFFI CER BEAUCHAMP:  Yes, Ms. Crivello?

M5. CRIVELLO [|If you have a school that is a new school

that is scheduled for constructi on somewhere outsi de of Cook
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1 violation of any of these regulations if they built a schoo
2 wi t hout doi ng any investigation and opened it to the public?
3 M5. JARKA: Well, if they entered the SRP, yes, they would
4 be if they didn't followit. |If they were not in the SRP, then
5 the SRP is still a voluntary program So, no, they would not.
6 MS. CRIVELLO Can I?
7 HEARI NG OFFI CER BEAUCHAMP:  Yes, pl ease conti nue.
8 M5. CRIVELLO So if | understand correctly, the SRP being
9 a voluntary program if they did not -- if they chose not to
10 enroll in the SRP program therefore, they did not get an NFR
11 | etter because they were never enrolled in the program they
12 could still open that school and allow attendance of their -- of
13 t he pupils?
14 M5. JARKA: Yes, because it is a voluntary program W
15 woul d hope they would want to enter the programor seek Agency
16 gui dance, but the SRP is still a voluntary program
17 M5. CRIVELLO | guess ny question is doesn't this stifle

18 anyone who believes that there could be a problemat a park or a
19 pl ayground, that they would choose not to do any investigation
20 and that, therefore, they would choose not to go into the SRP
21 program because of a construction schedul e or because they wanted

22 to avoid public hearings?
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the SRP programthat it would defer them fromentering that
progr am

M5. CRIVELLO Well, | think fromny experience that you
can end up spendi ng several thousands of dollars on just the SRP
process, and any sort of a clean up that you would do, including
the tine that is required. So | can understand why soneone woul d
choose -- | do believe that there is an additional onerous on
this if sonmeone would chose to go through the SRP program There
is additional reporting. There is additional consulting. There
is additional remediation that takes place.

So if they chose to go through the SRP program not only
woul d they have to take that up, they would al so have to take on
any costs involved with public hearings and those types of costs.
So | think there is an additional burden for an agency who nmay --
who may want to do investigation, but is not prepared to go
t hrough the NFR process.

M5. JARKA: CQur proposal does not affect the investigation
or renedi ation requirenents of the SRP. If they are going to
enter the SRP, they are going to be doing the same type of
i nvestigation and the sanme type of renmediation they would do with

or without this rulenaking in place. This rulenmaking just puts
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that would really -- that would be sonething that could be
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witten into an NFR letter and it would not be burdensone. |
mean, in nost cases that would be just a visual inspection

HEARI NG OFFI CER BEAUCHAMP: M. Wght, did you have a
guestion?

MR. WGHT: M question has been answered. Thank you, M.
Hearing O ficer.

HEARI NG OFFI CER BEAUCHAMP: O her questions for Citizens
for a Better Environnent? M. Rieser

MR RIESER. Wth respect to the public notice and public
participation in public hearings and things and notices, as
read it, a requirenent, and the hearing is discretionary on
behal f of the Agency. Wuld it nake any difference to that
process, either for nmandatory notice or for discretionary public
hearing, if the siting of the park or the school purchase of the
property had already been subject to a public process when the
muni ci pality made that decision? |In other words, many
nmuni ci palities have public processes for those activities
al r eady.

M5. JARKA: | amjust going to defer questions on the
public participation at this point because Citizens for a Better

Environment is currently working with the Agency on some nutually
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MR. RIESER. Thank you very much.
HEARI NG OFFI CER BEAUCHAMP: M. Dunn.
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MR DUNN: Greg Dunn with the Illinois EPA. | just had a
point of clarification, under 740.810, the engineered barriers
and institutional controls. You state in your proposed | anguage
that every five years that there shall be a witten
certification. This only applies to the schools, public parks,
and pl aygrounds, right?

MS. JARKA: Yes.

HEARI NG OFFI CER BEAUCHAMP: M. W ght?

MR WGHT: Mark Wght with the Illinois EPA. On the sane
section, the recertification would be perfornmed just by the
property owner, no LPE would be required?

M5. JARKA: We would actually | eave that up to the
di scretion of the Agency, because every site is different and we
anticipate that there would be different inspection requirenents
based on the conplexity of the site. As | said, that is
somet hing that could be witten into the NFR letter

MR WGHT: Okay. Wth regard to the certification
| anguage itself, did you consider any specific |anguage or do you
al so think that would be a site-specific consideration in terms

of precisely what was being certified?
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woul d be site-specific, but we would be open to maybe putting a
sanple letter together to attach as an appendi Xx.
MR. WGHT: So you think that overall the Agency woul d have
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discretion with regard to the degree of inspection that would be
necessary to nake the recertification and that would be a part of
the NFR letter?

M5. JARKA: Yes, we believe so, just based on the
conplexities at each site.

MR WGHT: My | foll ow up?

HEARI NG OFFI CER BEAUCHAMP:  Certainly.

MR WGHT: On a slightly different issue, but regarding
this sanme section, the provision provides that if the Agency does
not receive certification and has to send witten notices
provided in Subsection (a)(1), that it is -- | guess nmy question
is it seems to inpose a burden on the Agency to have know edge of
subsequent transfers of the property. | amnot sure why the
Agency woul d have that notification, although |I doubt that these
types of properties change hands all that often either

But since it has been addressed in the proposal, should
there also be a requirenent there that the Agency be notified of
any transfers in the property so that we would know where to send
that notice if the certification were not received at the end of

the five year period? Wuld that be sonething that you woul d
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M5. JARKA: Yes, it would be sonething that we would
consi der.
MR. WGHT: Also, just a suggestion that the -- if the
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certification were not received as a result of the Agency's
foll owup notice, you provided that the No Further Renediation
letter could be voided then by the Agency.

I am wondering, given the fact that the voidance of the NFR
letter could be a very passive sanction if no property
transaction is planned, what is your expectation of what would
happen then if the Agency were to void an NFR letter as a result
of the failure to receive the notice? Wat do you think would
happen next? Wat do you think would change at the site as a
result of that?

M5. JARKA: | don't think -- the usage of the site probably
woul d not change given the public nature, but | think that sone
of the requirenents in the NFR letter nay be forgotten over tine
and there may be the potential for contam nation or
recontam nation at the site if those engineered barriers aren't
mai ntai ned. |s that your question?

MR WGHT: Well, it seens that the avoi dance of the NFR
letter is intended to be an incentive to provide the

certification and to make sure the institutional controls and
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mai ntained. But if it comes to the point where the Agency has to

i npose a sanction or chose to inpose a sanction of voidance of

the NFR letter, is that really a renedy to the problen? | nean,

what happens at that point? Once we have voided the NFR letter,
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is there any additional incentive, then, to go out and nake sure
that the site is brought back into conpliance?

M5. JARKA: | would like to defer this question until the
Chi cago hearing and think about it a little bit nore.

MR. WGHT: Ckay.

HEARI NG OFFI CER BEAUCHAMP:  Yes, Board Menber Kezelis.

BOARD MEMBER KEZELI S: Thank you. Ms. Jarka or Ms. Gordon
can you tell nme the status of any communi cati ons you m ght have
had with the Chicago Board of Education or the Chicago Park
District about your proposal, if any?

M5. JARKA: W have been providing the Park District with
copi es of our rul emaking as we have made drafts of it. W have
not received any verbal conments back fromthemto date.

BOARD MEMBER KEZELI'S: Ckay. Was that the Park District or
the --

MS. JARKA: The Park District.

BOARD MEMBER KEZELIS: The Park District. Okay. What
about the Board of Education?

MS. JARKA: | don't think we have been in contact with the
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BOARD MEMBER KEZELI S: Ckay.
BOARD MEMBER MELAS: What about the Public Building
Conmi ssion? They are the ones that have been buil ding these
school s.
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MS. JARKA: W have not been in contact with them

BOARD MEMBER KEZELIS: O the State Board of Education?

MS. JARKA: | don't think so.

BOARD MEMBER KEZELIS: COkay.

HEARI NG OFFI CER BEAUCHAMP: Ms. Crivello.

M5. CRIVELLO If there was an SRP process with an NFR that
resulted in no engineered barriers or controls, would that negate
the requirenent for the five year recertification?

M5. JARKA: Yeah, | guess, depending on the contents of the
NFR letter it could.

M5. CRIVELLO COkay. Thank you.

HEARI NG OFFI CER BEAUCHAMP: M. WAl ton.

MR. WALTON. M questions go to the applicability of this.
Wul d this proposal be for sites outside of Cook County?

MS. JARKA: Yes, it would.

MR. WALTON: So this section would apply to all sites in
the State of Illinois that are enrolled in the renediation

progr anf
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M5. JARKA: That are intended for public schools, public
par ks, or playgrounds.

MR. WALTON: The definition of public park -- do you
envision that to include bi ke ways and natural areas and those
types of environnments?

M5. JARKA: Can | defer that question until Chicago?
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MR. WALTON: Along the lines of the actual mechanics of
taking the site through the SRP program what is the basis for
the trigger upon enrollnment into the SRP for this notification
process?
M5. GORDON: | amsorry. | don't understand the question.

MR. WALTON: The renedi al applicant upon enrollnent into
the SRP program-- you are requiring that this process be
i npl enented. There are certain facts that are known to the
renedi al applicant. He doesn't know the extent and the nature of
the contaninants typically at that tine. He nost probably does
not know the future new scenario at that tine. 1Is that a
rel evant point of entering the progranf

M5. JARKA: Well, if the remedial applicant was not a -- if
his intent upon entering the programwas not to redevel op the
site into a public school, a public park, or a playground, then
he woul d not be required to conply with these rules.

MR. WALTON:. Many renedi al applicants in large industrial

areas now go through the investigation process for the
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future land uses. At sone point in time the future |and use nay
be an activity, that based on your |anguage, would require them
to participate upon entering into the program It is like a
catch 22. Does that appear to be a problemto you?
MS. GORDON: | think that was -- we discussed that with the
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EPA to the extent of the contam nant, the known contaminants, in
740.815. And | think that in regard to what contam nants were
present we woul d want you to respond to the extent necessary and
to the extent of your understanding at that tine.

In terms of the future use of the site, obviously, if you
are not aware of what the future use is at that tine, we would
not expect you to be able to enter into the program But | think
we woul d have to defer that for a detailed answer at the Chicago
heari ng.

MR WALTON:  Ckay.

HEARI NG OFFI CER BEAUCHAMP: M. Eastep

MR. EASTEP: When you -- | want to nmake sure | understand
When you define -- when you tal k about site here, are you talking
about the entire parcel of property the school sits on or the
entire park or like a state park or forest preserve? Are you
tal ki ng about just the area of contamination or the entire

boundari es of the park?
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M5. JARKA: It would be the portion or the part that was
entered into the SRP. So if, for instance, there was a very
| arge, say, open area that had certain areas of contam nation, we
woul d be tal king about the entire area. But | could see a
scenario where this would apply to certain general use areas in a
situation such as a large open field or a large forest preserve.

MR. EASTEP: Ckay. |If we had an area, say, like a large
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forest preserve, and we discovered on that forest preserve sone
area of contamination. And the forest preserve is |ike 500 or
600 acres, and it has nultiple uses, and | discover a waste pile
or sonething. Now, under the SRP, | can delineate that area of
contam nati on and define that as ny renediation site and cone in
and conduct renedial activities there irrespective of the rest of
t he park.

But here you said you can't make available that site or any
bui | di ngs contained within the boundary lines of the site. | was
not sure on that |anguage whether you were saying if | cone in
and do the renediation on a part of the site does that prohibit
use on the rest of that property if it is outside the renediation
site?

M5. JARKA: No, | believe it wouldn't. If that particular
area where you did the renediati on was going to be open for
general use by the public then, yes, | could foresee that these

woul d apply.
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MR. EASTEP: | would not necessarily have to define ny
renedi ation site as being the entire property?

MS. JARKA: Correct.

MR. EASTEP: Ckay. Under your definition of public park --
and | amnot really sure | understand ny question, but | wll ask
it anyway.

(Laughter.)
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MR. EASTEP: |If you have an area that is designated by the
federal governnent then that area would potentially be subject to
this regardl ess of whether the federal governnent owned the
property. | understand there are situations where there could be
sone federal designation on a parcel of property that they don't
own.

M5. JARKA: Well, | think we narrow it and say for public
recreational use.

MR. EASTEP: Ckay. But it would be designated by any
federal agency, like a scenic waterway?

MS. JARKA: Yes, | would assume so

MR. EASTEP: Gkay. Then | amjust trying to -- | amjust
trying to understand the relationship of how the federal
government woul d be involved here. Because | guess they would --
being a voluntary program they would not have to get in the

progr anf
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MS. JARKA: You are correct.

MR. EASTEP: Ckay. |If it was federally owned then that
woul d present another series of problens because if they got in
the programas it stands now they couldn't get an NFR letter if
they didn't have a deed on the property; is that right? | think
| am probably going beyond what --

M5. JARKA: Yes. | amnot really understandi ng your

federal --
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MR. EASTEP: | amjust wondering how a federally designated

park, as you have defined it, how they would be affected by the
program

BOARD MEMBER McFAWN:  Could it be that if it is an area
designated as a public park by the federal or state government,
not necessarily owned by them then the renmedial applicant m ght
be the actual owner of the property, and then that would be the
person under the proposed rules that would be obligated to
trigger the no public notice requirenments or issue the public
notice requirenents? |s that how you intend for it to work?

M5. JARKA: | would like to defer this until Chicago and
think about this federal issue a little further

BOARD MEMBER McFAWN:  Ckay. Thank you.

BOARD MEMBER MELAS: Maybe it might be helpful if we tal ked
about a couple of specific areas. For exanple, there is

somet hing call ed the Shawnee Nati onal Forest down in Southern
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I[1linois, which it is a national forest for public recreation
Yet, | know there are sonme sites of extrene contani nation down
there fromcoal mning that took place years ago. That is one
exanpl e.

There is another exanple |I amthinking of that the federa
government has al so designated, the historic | &M Canal, the cana
corridor, as a public park as well.

In the first instance, | believe the Shawnee Nationa
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Forest has al ways been owned by the federal governnent, although
sonmebody can check with me on that.

BOARD MEMBER KEZELI'S: That's right.

BOARD MEMBER MELAS: But in the second instance, it is |and
that is owned by a nultitude of owners, private, county,
etcetera. How would -- how do you figure that would fall into
this?

M5. JARKA: Well, if the governnent agencies who own this
property entered into the SRP program then | believe that this

rul emaki ng woul d apply to the portions of the site that they are

going to clean up that will be open to the general public.
BOARD MEMBER MELAS: Only that -- |ike the Shawnee Nationa
Forest, | don't know how many hundreds of acres that enconpasses,

maybe thousands. There is maybe only certain discreet areas that

are contamnated. So it would only be that discreet area that
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woul d cone under this and not the entire park?

M5. JARKA: | believe it would -- in a situation like that,
we woul d have to -- | nean, you would |l ook at -- say the whole
site was entered into the Site Renmedi ati on Program realizing
that there are several discrete areas of contamination. | think
at that point they would have to assess whether those areas are
going to be open to the public or not. And if they are not, then
| guess conceivably this mght not apply, because it would not be
used for recreational use.
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Even though it is a park owned by the governnment, it is not
open for recreational use, those areas that are possibly
contam nated. |If they were to open those discrete areas and they
wanted to renediate it and maybe open themfor ball fields, for
instance, then |I could see this being applicable, because they
woul d be used by the general public on a relatively consistent
basi s.

HEARI NG OFFI CER BEAUCHAMP: M. Rieser

MR RIESER. Isn't there a real difference in the types of
uses that you would expect to be made of those types of parks
that really ought to be considered in terns of whether you need
the I evel of participation that you are thinking of? | nean, it
is one thing if you have a school and you are concerned about
children or people who are at risk who are there for a period of

time. But if you are tal king about the |&M Canal, you are
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tal ki ng about people bike riding or wal king through who are not
going to be interacting with the park in the sane way as kids
would in a park that was being used as a kids park

Is there sone consideration of working with the definition
of the public -- certainly, the public park so that that type of
i ssue can be recogni zed?

MS. JARKA: Well, we would like to work with the -- as far
as park districts on this rul enaking.

HEARI NG OFFI CER BEAUCHAMP: Ms. Crivell o.
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M5. CRIVELLO | have a concern. In the nei ghborhood where
I live in Chicago there is -- we have a voluntary gardeni ng
group, about twelve people who plant flowers. And one of the
prograns that they are involved in is that they want to take over
abandoned parcels, small lots within the city, to basically
reclaimthemand plant flowers. Part of that process
historically has been they -- these types of progranms woul d get
assi stance fromthe Departnent of Environnent and get an NFR
letter, a no further action letter

| can see a real problemhere in the fact that they don't
have the funds and they don't have the abilities to basically do
five year notifications because these are conpletely voluntary
groups. So it may not be the same person there in five years

that are there now So |I think there is a big onerous on that.
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| think there is also a big problemfromthe standpoint of
who is going to give testinobny at these public hearings, who is
going to pay to go to these public hearings. All of these people
have jobs. They have commitnents. They are not necessarily --
t hey should not necessarily be conpelled to give testinony to
their friends and nei ghbors only because they are trying to plant
flowers and put down, you know, ground cover.

BOARD MEMBER McFAWN. Can | ask one point of clarification?
You are telling me that these parcels, these gardening parcels
are entered into the SRP progranf
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M5. CRIVELLO In some cases, Yyes.

BOARD MEMBER McFAWN:  Thr ough whose auspices, the City's or
the owners?

M5. CRIVELLO There is different groups within the Gty of
Chi cago, open | ands, park groups, that type of thing, that act as
assistants. But they basically provide assistance. The
Departnment of the Environment or another group will actually
handl e the -- sonme of the paperwork. Historically, it is a very
smal | and minor part of what happens. These are not really what
we envi sion as Brownfield devel opnents or anything. They are
very snall scale.

BOARD MEMBER McFAWN:  So when the Agency issues the NFR
letter, they issue it to --

MS. CRI VELLO It would be issued --
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BOARD MEMBER McFAWN: Has this actual ly happened?

M5. CRIVELLO -- to a group or to an unbrella
organi zation. | amnot an expert on this, so | don't want to
really get into that.

BOARD MEMBER McFAWN:  No. Actually, we probably should
have you sworn in. But answer ne this. So this has happened,
t hese groups have gotten NFR letters?

M5. CRIVELLO From ny understanding it is but, again, |

not an expert.

am

BOARD MEMBER McFAWN: Can we just ask the Agency, those of

KEEFE REPORTI NG COVPANY
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you that administer this program are you aware of these types
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of

parcels coming through the SRP progran? M. Eastep? | feel like

a school teacher.
(Laughter.)
BOARD MEMBER McFAWN:  Can you --
MR EASTEP: | amused to it
(Laughter.)

BOARD MEMBER McFAWN: She is explaining that there are

these scenarios in the City of Chicago where gardening plots are

sent through the SRP program and NFR letters are issued. |s the

Agency -- can you tell me, has this happened? And who do you
issue the NFR letters to?

MR. EASTEP: | renenber speaking with Dave Reynolds with
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the City of Chicago's Departnent of Environnent about a couple of
sites, but | don't recall how we identified them or whether they
have gone through the program | just don't recall, and | guess
we can nmeke a note and see if we can find out about that.

BOARD MEMBER McFAWN:  That woul d be helpful. | mean, this
is a scenario that | don't think I ever considered. So your
description has been hel pful on --

MR, EASTEP: | know we have di scussed that and these were
sites that, you know, are part of the areas where the City is
trying to broker them nore than anything el se.

BOARD MEMBER McFAWN: Okay. Thank you for that point of
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clarification. | should have had her sworn in.

HEARI NG OFFI CER BEAUCHAMP:  Yes, why don't we have the
court reporter swear Ms. Crivello in since she did present sone
testinmony that we would |ike supported in the record.

BOARD MEMBER McFAWN: It is just a formality. That way we
can use your testinony.

MS. CRIVELLO  Okay.

BOARD MEMBER McFAWN: It runs nore weight to it. |If you
would like -- it seems like -- if you would like to join us at
the front table, that would be hel pful, too.

M5. CRIVELLO | appreciate it but, no, that is okay.

(Whereupon the witness was sworn by the Notary Public.)

BOARD MEMBER McFAWN:  Okay. Thank you for the
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i nterruption.

M5. CRIVELLO | guess the issue -- the concern | have is
that this is going to put a huge onerous on snall nei ghborhood
groups who want to reclaimtheir nei ghborhood and to pronote
green space and to pronote public utilization of these spaces,
and it also deters crine and a bunch of other unsavory types of
activities that go on. | think this is sonething that we want to
really pronote and not sonething that we want to di scourage by
addi ng additional requirenents or record keeping requirenents or
bureaucratic type of requirenents to these. | think there should
be sone thought given to exenpting these types of activities.
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BOARD MEMBER McFAWN:  You said you -- excuse ne for a point
of clarification. You said you are with CTE?

M5. CRIVELLO Yes. Although |I am speaking for ny garden
club now, if you don't mnd

BOARD MEMBER McFAWN:  All right. Could you tell nme what
CTE i s?

M5. CRIVELLO It is Consoertowsend Envirodyne.

BOARD MEMBER McFAWN:  Thank you.

M5. CRIVELLO It is spelled GONSOERT-OWS-E-ND,
E-NV-1-RODY-NE.

BOARD MEMBER McFAWN:  Ckay. Thank you.

M5. JARKA: | just wanted to clarify that. | don't believe
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these rules woul d be applicable, actually, to a site such as
that. Because, as you say, the NFR letter is issued to a private
group. The site certainly is not open for general public use or
general public recreational use.

BOARD MEMBER McFAWN:  And anot her point of clarification
so that we can establish a dial ogue between all of us, you m ght
want to | ook at the | andscape conposting rules. The garden club
issue came up in that set of rules and it was dealt with. And it
was a very valid concern then, as well. That is just a point of
i nformation.

HEARI NG OFFI CER BEAUCHAMP: M. WAl ton

MR WALTON: | ama little bit confused. Really confused.
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Real |y conf used.

MR RIESER Get this man sworn

(Laughter.)

MR. WALTON:. But to my understanding the issue here is
public schools and the awareness of renediation and NFR letters
relative to public schools. That is a very focused issue and
nobody can really disagree with that issue and that intent. W
have -- we are using a thernmal nuclear device instead of a very
focused attack, so to speak

| really have concerns about the scope of this. The scope
is huge. | think there should be sone -- | question the scope on

public use. And a lot of Brownfield sites there are a ot of --
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many natural areas being established. They will be established,
but this could restrict public access. Business owners have to
make decisions that nmitigate future obligations and things |ike
that to minimze the cost.

Bi ke trails, as M. Melas stated, nost of -- a lot of the
| and al ong these bike trails are owned by private entities and
they are willing to redevel op them and put the appropriate
barriers in and the appropriate structures. M/ understandi ng of
this was the intent was to not conplicate industrial
renediations. | just challenge you to ook at this regulation in
that 1ight.

MS. JARKA: Point noted, and we will take that into

KEEFE REPORTI NG COMPANY %0
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consi derati on.
HEARI NG OFFI CER BEAUCHAMP: (Okay. Are there other
guestions for Citizens for a Better Environnment?
BOARD MEMBER McFAWN: | have a couple of questions and they

are goi ng back before we got into this nost recent discussion.
You nmentioned the two schools in the Gty of Chicago. Could you
tell us alittle bit nore about the facts of those school s? For
i nstance, | was curious, were those brand-new schools or were
t hey renodel ed schools or what was the scenarios?

M5. JARKA: They were new schools. They were elenentary

schools. And | don't know the entire history at the sites, but
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the sites were previously used for industrial conmercial use.

And they were built in an area that new schools were much needed.
However, the -- the area needed the schools so badly and the
Publ i ¢ Buil di ng Comni ssion wanted the school s opened so quickly
that that was a factor, | believe, in them opening the schools

i medi at el y.

BOARD MEMBER McFAWN:  Were those schools actually enrolled
or the renedial work prior to those schools being built, as |
understand, fromthe ground up they were brand- new?

MS. JARKA: Yes.

BOARD MEMBER McFAWN:  So was the renedial work done under
t he auspi ces of the SRP?

M5. JARKA: Yes, | believe it was. They were entered into
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the SRP in 1994.

BOARD MEMBER McFAWN. So they did go through the SRP
process and ultimately recei ved an NFR?

M5. JARKA: Well, they went through the SRP process. The
schools were built and opened before an NFR | etter was issued.
The schools were actually built and opened w thout notifying the
Illinois EPA. And it was only |ater when the nedia kind of
attached thenselves to the issue that the Public Building
Conmi ssion went in and did some additional site investigation
under the auspices of the Agency and found sone additiona

contam nation in the engineered cap that was put at these sites.
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BOARD MEMBER McFAWN:  So they needed to do nore
i nvestigation and do nore renediati on before they could gain the
NFR?

M5. JARKA: They had to redo the renediation.

BOARD MEMBER McFAWN: Redo it. Was that -- were these the
two instances that provided for an amendnent to the Environnental
Protection Act having to do with schools in Cook County?

M5. JARKA: Yes, they were.

BOARD MEMBER McFAWN: I n Section 740.805 you propose that
they not be allowed to use buildings or structures contained
within the renediation site for general public use prior to the
NFR | etter being issued?

MS. JARKA: Correct.
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BOARD MEMBER McFAWN:  Under the voluntary program that the
SRP is, that is not a |legal obligation at other sites. And
wonder what the legal authority is for the Board to adopt a rule
to prohibit the use of |and?

M5. JARKA: | guess | amnot sure what you are asking.

BOARD MEMBER McFAWN:  What is the |egal authority that --
this mght be better handled by the attorneys at CBE. What is
the I egal authority that the Board could look to to adopt a rule
that would restrict the use of a land while an SRP process is

ongoi ng?
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M5. JARKA: | would defer that to our attorney or to
Chi cago so that the legal clinic can discuss this.

BOARD MEMBER McFAWN. That would be fine. | just wanted to
raise it so that we could talk about it at that tinme.

M5. JARKA: Ckay.

BOARD MEMBER McFAWN:  As you have proposed this, you have
proposed that there be a public hearing or that the Agency have
the option of holding a public hearing in these cases. It does
seemto be a one-sided hearing, so to speak, in that the public
heari ng woul d be held, but what woul d happen with what the Agency
learns at that? What do you foresee happeni ng?

M5. JARKA: Actually, | amgoing to again defer on the
public notification and hearing, because we are working with new
| anguage. We are working with the Agency on new | anguage on the

89

KEEFE REPORTI NG COVPANY
1- 800-244-0190

public participation conponent of this proposal

BOARD MEMBER McFAWN:  Very good

HEARI NG OFFI CER BEAUCHAMP: Are there other questions for
Citizens for a Better Environnent? M. Sternstein?

MR. STERNSTEIN: Yes, | had one. | live in Chicago as wel
and | know there is I ot of new school construction going on up
there. Are you aware of any schools that have been recently
built in the City of Chicago on ground that has been used for
either comrercial or industrial activity that have successfully

gone through the SRP program and gotten an NFR letter?
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MS. JARKA: There are several. The two schools that |
mentioned actually do have their NFR letters. | believe there
are two others in the SRP programthat have received NFR letters
fromthe City of Chicago.

MR. STERNSTEIN: Do you know whi ch school s those are?

MS. JARKA: Let's see. Do we have a list here?

BOARD MEMBER MELAS: Did you say the two schools, Finkl and
the ot her one now do have --

M5. JARKA: Yes, they received it in 1999 after they redid
the remedi ation. The Davis-Shields School on South Kedzie
received a No Further Renmediation letter in April of 2000. There
is asitethat is next to the Benito Warez School, which |I am not
sure what the City is planning to do with the property. It is

call ed Continental dass and Plastic, and that al so received an
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NFR letter in July of 2000.

MR STERNSTEIN: And that is next to Benito Warez?

MS. JARKA: Yes.

MR. STERNSTEIN: Ckay. And when was that NFR letter
recei ved?

M5. JARKA: July of 2000. That was entered into the
program by the Chicago Public Schools.

MR, STERNSTEIN: Has there been -- it seens that these two

school s that you nentioned that have successfully went through
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the SRP program and received an NFR letter, those NFR letters
were sent subsequent to what happened at Finkl, and | am sorry.
| don't renenmber the other school

M5. JARKA: Zapat a.

MR. STERNSTEIN. Zapata. These two happened subsequent to
what happened at Finkl and Zapata?

M5. JARKA:  Yes.

MR. STERNSTEIN. kay. Has there been a renewed enphasis
at the Board of Education and the Public Buil ding Comm ssion in
Chi cago to make sure that schools -- fromhere on out that
schools that are entered into the SRP programreceive an NFR
letter?

M5. JARKA: | can't speak for those two agencies. | know
that the Departnment of Environnent in Chicago has a Menp of
Understanding with the Agency on participating in sone oversi ght
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of renedi ation, and they are focused on school sites in Chicago.

MR. STERNSTEIN: So the Department of Environnent in the
City of Chicago is ensuring that any new schools that are built
that are entered into the SRP programreceive an NFR letter
before they are open to students?

M5. JARKA: | can't say that they are ensuring that. |
know t hat they are participating in the process.

MR. STERNSTEIN: And you said that they would participate

in the Chicago hearing, the DOE would? O wll it? | guess --

1



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

amsorry. | must be confusing that with 27. WII DOE be on hand
to answer questions with respect to this?

MS. JARKA: | don't know

MR. STERNSTEIN: Okay.

M5. JARKA: They are aware of the hearing and --

BOARD MEMBER MELAS: They are?

M5. JARKA: -- these proceeding. Yes. | believe we have
been in contact with them

(Ms. Jarka and Ms. CGordon confer briefly.)

M5. JARKA: Okay. Well, they nmay not be aware of the Apri
4t h hearing, but they are aware of that we are --

BOARD MEMBER MELAS: |If you would nake them aware if you
are in touch with them! think it mght be hel pful

M5. JARKA: Ckay.

HEARI NG OFFI CER BEAUCHAMP:  Ms. Crivello.
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M5. CRIVELLO A point of clarification. Sone of the
schools are built by the Public Building Comm ssion and in those
cases the Departnment of Environment is working with the Public
Bui | di ng Conmi ssion to oversee the environnental issues on those.
O her schools are being built -- or the site is being devel oped
actual ly by Chicago Public Schools and those cases the Departnent
of Environment is not that invol ved.

BOARD MEMBER MELAS: Real | y?
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BOARD MEMBER McFAWN:  But anyone involved in this is

subj ect to Section 58.15 of the Act; isn't that right?

M5, JARKA:

Yes.

BOARD MEMBER McFAWN:  Section 58.15 of the Act requires,

fact, that they get the NFR |l etter before they conmmence

construction of the school ?

M5. JARKA:

It does not specifically say an NFR letter.

BOARD MEMBER McFAWN: (Okay. You are right. It says that

the renedial action is approved for the intended use of the

property.
MS. JARKA:

Ri ght.

HEARI NG OFFI CER BEAUCHAMP: (Okay. Are there anynore

guesti ons?

BOARD MEMBER KEZELI'S: Yes, | do. Wuld the Agency be

willing to provide this rul emaki ng docunent with a copy of the

Mermor andum of Under st andi ng that was just referenced a few

KEEFE REPORTI NG COVPANY
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m nutes ago if you can acquire it for us?

MR W GHT:

Yes.

BOARD MEMBER KEZELI'S:  Thank you.

BOARD MEMBER McFAWN: Has CBE considered or woul d they

consi der between now and April 4th the difference between your

proposal being applied to the schools and being applied to

pl aygrounds and ot her

M5. JARKA:

Yes,

public use property?

definitely we woul d consider that.

in
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HEARI NG OFFI CER BEAUCHAMP: All right. Are there nore
qguestions for the Citizens for a Better Environnent?

Yes, M. Eastep.

MR. EASTEP: Yes. Just as a followup, | guess, to M.
Sternstein's question, tentatively we have identified | think ten
school s that have received NFR letters since md 1999 in the Cook
County area

MR. STERNSTEIN. M. Eastep, ten school s?

EASTEP:  Yes.
STERNSTEIN. I n Cook County?

EASTEP: N ne in Cook County and one downst ate.

5 3 3 3

STERNSTEIN:. Do you have figures for previous years,
say 1998, 1997, and 19967

MR EASTEP: No. Part of the reason is that we didn't
start -- | mean, we didn't start differentiating in our database
schools fromother things early on, and as tine went on and
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especially after Finkl and Zapata we started paying nore
attention, so the records are better. The further back they go
the I ess confidence | have in the accuracy of the records.

MR. STERNSTEIN. Not as good?
EASTEP:  Yes.

STERNSTEI N Ckay.

2 2 3

EASTEP. But we feel pretty confident that there is



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

ten.

BOARD MEMBER McFAWN:  Coul d you submit that list to the
Board as an exhibit?

MR. EASTEP: | would prefer to do that in April when we
have had -- we put this together pretty quickly and just --

BOARD MEMBER McFAWN:  That woul d be fine

MR. EASTEP: -- kind of for discussion purposes.

HEARI NG OFFI CER BEAUCHAMP: All right. Are there anynore
guesti ons?

During the Agency's presentation we deferred a question
fromM. Liu regarding what the Agency's inpression of the
Citizens for a Better Environment proposal's was. Wuld the
Agency care to address that question now or would you like to
defer that until April?

MR KING | will respond. The first thing | would like to
say is that from an Agency perspective we were really pleased to
see CBE cone forward with this proposal. W have been -- we had
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di scussions with themover the | ast several nonths, and we stil
have sone issues with them but we were really pleased to see
them cone forward and be involved and express a voice fromthe
environnental comunity in this regulatory process related to the
SRP.

The two bi ggest concerns that we have had, and | think the

guesti ons here have brought that out very nicely, in that one of
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those was the whole issue of public park. It is -- it tends to
rai se so many other issues beyond -- you know, the definition of
school is pretty clear and you know what that is. But once you
get into the discussion of public parks, it becones very fuzzy
because you go from-- now all of the sudden you have issues
related to garden plots, to the Shawnee National Forest, and to
the 1&v Canal, to industrial property. So we really think that
this is the first tinme going into this area and that perhaps the
proposal woul d be best served by really not expanding into that
area. So that's a coment that we have discussed with CBE as
recently as Monday of this week

The second area relates to the public participation issues
and the notion of a public hearing. |In the SRP programwe really
have stayed away fromthat public hearing concept. Wat we
really like to see is public participation done through comunity
relation plans. And we have encouraged any site that is entering
our programto first have established -- have done an assessnent
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of whether they need a conmmunity relations plan, and if they have
done one to prepare one and to subnmit it to the Agency.

We have a gui dance docunent that we have prepared pursuant
to Title 17 when it was first adopted, and we refer people to use
t hat gui dance docunent as sonething to be used in devel opi ng

conmunity relations plans. W think it would be -- that it would
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be -- that kind of approach ends up being nore effective in terns
of gathering public participation. 1t does not end up as
adversarial as sonetines public hearings can be. Holding a
public hearing, from our perspective, can be quite expensive, and
a lot of times ends up, as | was saying, in an adversarial kind
of thing that really limts the flow of information.

So we would really like to see -- we would like to see a
concept that is nore related to, you know, a school that is
entering our program making sure that they had a community
rel ati ons program so that they were going out to interested
people in the community and letting them know what was goi ng on
And then you woul d have the notice cone -- the nore formal notice
of sonet hing going to happen would cone later in the process once
the renedial action plan had been established. Now you go out
with a nore formal notice and indicate, hey, here is what is
bei ng planned as far as the efforts at that school site. But
that woul d, again, be in the context of a comunity relations
pl an that would be covering nore start to finish
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So that is kind of our general concept. W have shared
t hose thoughts with CBE, as | said, as |late as Monday of this
week, and they certainly indicated a willingness to discuss those
i ssues further and hopefully we will nmove in that direction with
their proposal. So that is kind of where we are at as far as at

this point.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

HEARI NG OFFI CER BEAUCHAMP: Ckay. Thank you, M. King.
Are there anynmore questions on the Citizens for a Better
Envi ronment proposal ?

Before we | et everyone step down, does anyone have any
qgquestions for the Agency regarding their presentation this
norni ng or any nmatter that has been raised today?

BOARD MEMBER McFAWN:  Well, we certainly look forward to
seeing you all on April 4th.

HEARI NG OFFI CER BEAUCHAMP:  Agai n, renenber that hearing on
Wednesday, April 4th, will begin at 9:30. It is scheduled to be
in room 20-25 of the Janes R Thonpson Center in Chicago.

Thank you, Ms. Gordon, Ms. Jarka, for presenting your

proposal today.

W will post the transcript of this entire hearing on our
web site. It will be about ten business days before we can do
so. At that point it will be available, and you nmay obtain a

hard copy fromthe Cerk of the Board or you nmay contact the
court reporter. |If you obtain it fromthe Board we charge 75
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cents per page. So the nost economnic choice may be to downl oad
it once we post it to the web site.

We have had several issues that have been held over unti
the second hearing on April 4th for both the Agency and for the

Citizens For a Better Environment. So | renmind both of you to
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try to be prepared to address those issues at that tine.
| would ask if there are any other matters to be addressed
at this time? Seeing none, let me ask if there is anyone who
wi shes to present any further testinony?
Agai n, seeing none, that concludes this hearing and this
matter is adjourned. See you all in Chicago in April.
(Hearing exhibits were retai ned by

Hearing O ficer Bobb Beauchanp.)
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STATE OF ILLINO'S )
) SS
COUNTY OF MONTGOMERY)

CERTI FI CATE

I, DARLENE M N EMEYER, a Notary Public in and for the
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County of Montgonery, State of Illinois, DO HEREBY CERTI FY t hat
the foregoing 99 pages conprise a true, conplete and correct
transcript of the proceedings held on the 28th of February A D.,
2001, at 600 South Second Street, Suite 403, Springfield,
Illinois, In the Matter of: Site Renedi ation Program Anendnents
to 35 Illinois Adnministrative Code 740, in proceedi ngs held
bef ore Bobb Beauchanp, Hearing O ficer, and recorded i n machine
short hand by ne.

I N WTNESS WHEREOF | have hereunto set ny hand and affi xed

my Notarial Seal this 9th day of March A D., 2001.

Not ary Public and
Certified Shorthand Reporter and
Regi st ered Prof essi onal Reporter

CSR License No. 084-003677
My Conmmi ssion Expires: 03-02-2003
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