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OPINION AND ORDER OF THE BOARD (by C.A. Manning):

Plexus Scientific Corporation (Plexus) seeks afive-year variance from the Board' sregulation
that prohibits open burning (35 11l. Adm. Code 237.102). Plexus wants a variance to open burn or
“flash” buildings, process equipment, and brush at the former Joliet Army Ammunition Plant (JOAAP)
gte in Will County, Illinois. The open burning/flashing is designed to decontaminate explosive resdue
that settled on buildings and process equipment during the manufacture and handling of explosives and
munitions.

The Board grants Plexus a variance from the open burning prohibition, subject to the conditions
in the order following this opinion. In this opinion, the Board first sets forth the statutory framework for
variances, followed by the procedura history of the case. Next, the Board sets forth the rule prohibiting
open burning and describes Plexus request for relief from thet rule. The Board then makes itsfindings
of fact. Findly, the Board discusses and rules on the issues presented.

STATUTORY FRAMEWORK

The Environmental Protection Act (Act) authorizes the Board to “grant individud variances
beyond the limitations prescribed in thisAct . . . .” 415 1LCS 5/35(a) (2000). The Board is further
authorized to impose conditions on a variance as the policies of the Act may require. See415I1LCS
5/36(a) (2000). The Act requiresthe Illinois Environmenta Protection Agency (Agency) to investigate
each variance petition and recommend how the Board should dispose of it. 415 ILCS 5/37(a) (2000).
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The Board may grant avariance only if the petitioner proves that compliance with the Board
regulation from which it seeks relief would impose an arbitrary or unreasonable hardship. See 415
ILCS5/35(a) (2000). The petitioner must show that its claimed hardship outweighs the public interest
in attaining compliance with the regulations. See Willowbrook Motel v. IPCB, 135 I1l. App. 3d 343,
481 N.E.2d 1032, (1st Dist. 1977).

PROCEDURAL HISTORY

Plexusfiled its origind petition for a variance with the Board on March 5, 2001. On April 5,
2001, the Board issued an order finding the petition deficient, and directed Plexus to file an amended
petition by April 20, 2001. On April 23, 2001, Plexus filed its amended petition." On April 27, 2001,
the Agency recommended that the Board grant the variance with 33 conditions.

The Board held a hearing in this matter in Bolingbrook, Illinois, on May 2, 2001, before Hearing
Officer Bradley Halloran. At the hearing, both Plexus and the Agency introduced evidence. Plexus and
the Agency filed post-hearing briefs on May 23, 2001, and June 7, 2001 respectively. Plexusfiled a
reply to the Agency’s post-hearing brief on June 13, 2001.

APPLICABLE REGULATIONS AND REQUESTED RELIEF

Plexus seeks a variance from 35 I1l. Adm. Code 237.102. Section 237.102 provides:
a) No person shall cause or allow open burning, except as provided in this Part.

b) No person shdl cause or dlow the burning of any refuse in any chamber or
gpparatus, unless such chamber or apparatusis designed for the purpose of
disposing of the class of refuse being burned. 35 111. Adm. Code 237.102.

Section 237.103 refers specificaly to explosive wastes, and States.

Open burning of wastes creeting a hazard of explosion, fire or other serious harm,
unless authorized by other provisonsin this Part, shall be permitted only upon
goplication for the grant of a variance as provided by the Environmental Protection Act
(Act) [citation omitted] and by the Pollution Control Board' s (Board) Procedural Rules
[citation omitted]. 35 Ill. Adm. Code 237.103.

The Act defines open burning as “the combustion of any matter in the open or in an open
dump.” 415I1LCS 5/3.23 (2000). Plexus seeks afive-year variance so thet it may open burn or “flash”
buildings, process equipment, and brush at the former JOAAP ste. The open burning/flashing is
designed to decontaminate explosive resdue on those items.

' Plexus filed its amended petition with the heading “supplementd information.” The Board interpreted
thisfiling as satisfying the Board's April 5, 2001 order requiring Plexus to file an amended petition.



FINDINGS OF FACT

The United States Army Operations Support Command (Army) retained Plexus to
decontaminate buildings and process equipment at the Load/Assemble Package (LAP) and
Manufacturing (MFG) areas of the former JOAAP. Tr. at 74-75.2 The JOAAP covers approximately
35 square milesin Will county, and is divided into two sSdes. the LAP area east of Highway 53, and the
MFG areawest of Highway 53. Tr. at 74; Pet. at 1.2 The LAP and MFG areas are gpproximately one
mile northeast and north, respectively, of the City of Wilmington. Pet. Exh. F.*

The Army constructed the JOAAP during the early 1940s, and it served as one of the largest
munitions and explogves manufacturers in the Midwest. Pet. at 2. Operations at the JOAAP included
explogves manufacturing and munitions loading, assembling, and packing shipment for off-gte use by
the military. 1d. During this process, resdud explosives fell on floors, collected in concrete pores of
buildings, and settled or condensed onto beams and equipment. Pet. at 1. Thisresdud explosive
materid iswhat Plexus terms “ explosve potentid.” 1d.

The Army no longer requires the JOAAP in support of nationd defense, and is demilitarizing the
fedlity. Pet. a 5. Pursuant to the Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA), the JOAAP steison the Nationa PrioritiesList. Pet. a 2. The Army isin
the process of undergoing an environmental restoration program as prescribed in an October 1998
record of decision (ROD).> Pet. at 2; Pet. Exh. A. Once this environmental restoration program is
completed, the LAP areais designated to become part of the Midewin Nationd Talgrass Prairie, a
municipd landfill for Will County, and an indudtria park for the City of Wilmington. Pet. at 5.

On January 6, 2000, the Board granted Plexus a 45-day provisond variance to perform open
burning/flashing decontamination activitiesin the MFG area. Plexusv. IEPA
(January 6, 2000), PCB 00-112. Plexus successfully completed nine open burning/flashing events
during the 45-day provisona variance. Tr. a 75. Portions of the MFG areathat have aready been
decontaminated and remediated are now part of the Midewin Nationd Talgrass Prairie, the Deer Run
Indugtrid Park, and the Abraham Lincoln Nationa Cemetery. Pet. a 5.

Before the Army can complete the remediation of the JOAPP, the explosive potentid of the
resdua explosives must be addressed. Pet. at 2. The buildings and process equipment exposed to
open, uncontained explosives must be decontaminated. 1d. This decontamination ismost safey
achieved through the open burning/flashing of contaminated buildings and process equipment. Tr. at

? The transcript of the May 2, 2001 hearing will bereferredtoas“Tr.at "

® The March 5, 2001 petition by Plexuswill bereferredtoas“Pet. at "

* The exhibits included with the petition and introduced at hearing will be referred to as“Pet. Exh. "

® The October 1998 ROD was prepared for the Commander of the JOAAP, and lists the selected findl
and interim remedies for the ste. According to the ROD, the United States Environmenta Protection
Agency and the Agency concurred with the sdlected remedies.
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109, 183-84. Open burning/flashing raises the temperature of buildings and equipment above 5707 F,
which is the decompasition point of the explosives. Tr. a 83-84, 95. The resdue will met and burn
rather than explode. 1d.

The first burn event planned by Plexus will address contamination at the group of buildings
labeled L7. Tr. at 96-97; Pet. Exh. G. The planned order of subsequent burn eventsis. L17, L14,
L16,L15,L19,L10,L8, L9, and L1. Pet. a 6. Decontamination of concrete or unexploded
ordinance clearance may be necessary instes: L1, L2, L3,L11, L34, and M6. 1d. Plexuswill
conduct a detailed review and Ste ingpection of each Site once Plexus recelves notice from the Army
that the funds for proceeding with a particular Site are available. Am. Pet. a 2.° The petition describes
the steps Plexus will take in the decontamination process at Site L7, and States that these same steps
will be followed for the decontamination of al other Sites subject to thisvariance. Tr. a 94; Pet. at 6,
11.

Plexus will conduct the decontamination processin three phases.” Pet. Exh. L. Thefirst phase
will involve pre-burn activities. 1d. During this phase, Plexus will prepare a Site specific work plan,
address community concerns, survey for mercury, PCBs, asbestos, lead paint, and sources of radiation,
and abate asbestos and lead paint in accordance with all applicable requirements. Id. In addition,
Plexus will ventilate plumbing vessdls, pipes, and tanks to avoid a pressure exploson (Tr. at 84-95),
and properly remove al hazardous materids, including mercury, PCBs, and radioactive materid. Pet.
Exh. L.

The buildings to be decontaminated will be fire loaded with dry kindling wood and asmadl
amount of diesd fud to ignitethetonnage. Pet. Exh. L; Am. Pet. at 4. Combustibleswill be placed on
al floor surfaces and horizonta tops of tanks and other equipment. Id. Heavier fire loading will be
done around process equipment to ensure complete decontamination. 1d. Building roofs and trangite
sdewdlswill be removed prior to initiating the burn. 1d. A firebreak will be cleared around structures
to be burned. 1d. Plexuswill dso establish an exclusion zone of at least 400 meters around the open
burning/flashing ste. Tr. at 111. Once the burn is begun, only authorized personnd will be alowed
within the excluson zone for 24 hours. 1d.

Severa buildings on the Site are proposed for demalition and remova of equipment, and not
necessarily scheduled for open burning/flashing. Pet. Exh. L. Plexuswill ingpect these buildings for
resdud explosves. Id. Accumulated explosive resduas will be removed or detonated in place if
required, and the building and equipment will be dismantled usng conventiona equipment and
techniques. 1d.

The second phase is the actua open burning event. Pet. Exh. L. Plexus will only conduct open
burning events on days where the wind ve ocity is not less than 5 miles per hour (mph) and not more

® The April 23, 2001 amended petition by Plexus will bereferredto as“Am. Petat "
"Mark Sylvester, project manager and vice president for Plexus, provided a more detailed explanation
of the entire processin histestimony at hearing. Tr. a 78-94.
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than 14 mph, thereis no low cloud ceiling, and it is not an ozone action code red day. Tr. at 90; Pet.
Exh. L. Plexuswill notify the surrounding community and mgor industries prior to the start of aburn,
and provide afire watch during and after each burn. Id. Once ignited, open flames will be visble for
two to four hours. Pet Exh. L. Emberswill continue to burn for an additiona 20 to 24 hours. 1d.
After the conclusion of each burn, Plexus will test the treated surfaces to confirm that no residua
explosvesremain. Id. If thetesting indicates that resdua explosives above the actionable level remain,
the surfaces will be retreated. 1d.

Thethird and final phaseisthe post burn phase. Pet. Exh. L. Pogt burn ectivities include the
demolition of building structures, ash testing and remova, and digposal of scrap metd. 1d.

Plexus provided an estimate of the tota impact of the five-year plan to decontaminate the
JOAAP. Pet. Exh. T. Plexusestimates atotd of 39 burn events, ranging from three eventsto 10
events per year. Id. Intotd, these 39 burn events will flash 353,472 square feet of structures plus
aress of concrete and vegetation. The total estimated emissions of pollutants of concern are: 273,826
pounds (Ibs.) of carbon monoxide, 6,001 Ibs. of nitrogen oxides, 36,891 |bs. of filterable particulate
meatter (PM), 26 Ibs. of particulate matter less than 10 microns (PM 10), 35,206 Ibs. of volatile
organics, 8 Ibs. of sulfur dioxides, and 34 |bs. of lead. Id.

Plexus provided graphs depicting the dispersa of the estimated emissions of the above
pollutants. Pet. Exh. V. In every case, by about one kilometer from the burn site (near the boundary of
the JOAAP), the concentration of the pollutant is estimated to be far below any applicable actionable
dandard. See Pet. Exh. V. Many of the pollutants are estimated to approach a non-detect level at or
shortly beyond this distance. Id.

Plexus provided a comparative anadlyss of dternative methods to decontaminate this type of
explogve resdue, including mechanica or chemica removal, chemica or biological deactivation, and
rendering inert the explosive potentia. Pet. Exh. P. While dl of these methods would result in some
decontamination, in each case the process would be in some way |ess effective than open
burning/flashing. 1d. Each process either does not address contamination found in porous surfaces or
within cracks or crevices, or is not effective on building surfaces or equipment. 1d. Many of the
dternative methods would aso entail a substantial risk to workers and/or generate large amounts of
additional waste. 1d. Open burning/flashing does require the opening of pipes and vessdals, and requires
the remova of other toxic compounds, both of which entail some risk to workers. 1d. However, open
burning/flashing is expected to generate little additiond waste. 1d.

DISCUSSION

The Board discusses beow whether compliance with the open burning prohibition would cause
an arbitrary and unreasonable hardship on Plexus, whether the variance will adversdy impact the
environment, and whether the proposed open burning/flashing is consstent with federd environmenta
law. Then the Board addresses two conditions recommended by the Agency that Plexus contests.
Lagtly, the Board discusses whether the Agency’ s notice of the variance petition was adequate.



Arbitrary and Unreasonable Hardship

The Board has previoudy found that arbitrary or unreasonable hardship would result where
technically and economicaly feasible means of compliance have not been identified despite diligent
efforts by the petitioner. Mohil Qil v. IEPA (Aug. 14, 1986), PCB 86-45, dip op. a 6. The Board
finds that, due to the nature of the contamination present a the JOAAP, thereis no technicdly and
economically feasible means by which Plexus can comply consstently with Section 237.201.

Plexus presented a comparative andysis by the Army of different methods of decontamination
of the explosive potentia at the JOAPP. Such methods included mechanica or chemica removd,
chemica or biologica deactivation, and rendering inert the explosive potential. Pet. Exh. P. None of
the dternatives was completdy effective in decontaminating both buildings and equipment, and many
generated large amounts of additiona waste. 1d. After conducting its own search, the Agency agreed
that open burning/flashing is the only viable dternative under these circumgtances. Ag. Rec. at 13-14.8

The Board agrees with both Plexus and the Agency that denying this variance would cause an
arbitrary and unreasonable hardship “in light of the explosive potentia and the efforts being made to
remediate this Ste and return it to auseful purpose. Ag. Rec. a 14. Plexusillustrated the dangers of
not open burning/flashing contaminated buildings and equipment, and clearing brush at the JOAPP prior
to remediation & hearing:

A prior contractor removed scrap materia from Joliet [JOAPP] that wasn't properly
hest-treated. The scrap materid was released to the scrap yard where an individua
who worked at the scrap yard put atorch on it and it killed him. Tr. at 110; Pet. Fin.
Br.a 5.’

Plexus aso testified about a previous incident at an Army facility where aworker, who was clearing a
brush-covered area, set a bucket down on unexploded ordnance, and the explosion severed hisfoot.
Tr. at 171.

The Board finds that Plexus will be faced with an arbitrary and unreasonable hardship if
required to comply with the regulation prohibiting open burning.

Environmenta |mpact

Plexus must conduct a Site assessment at each of the Sites to determine the specific buildings,
process equipment, and miscellaneous brush requiring decontamination. Plexus has dready surveyed
SiteL7. The ste survey procedure described by Plexus, and made a condition of the variance, is

® The Agency filed its recommendation with the Board on April 27, 2001, which isreferred to as“Ag.
Rec.a "
° The Petitioner filed itsfind brief on May 23, 2001, whichisreferred to as“Pet. Fin. Br.at "
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adequate to protect the public and the environment. The petition includes a conservative estimate of the
pollutants of concern that could be emitted during future open burning/flashing events, based upon
Plexus past experience with the nine open burning/flashing events conducted under the provisiordl
variance, and its survey of Site L7. The estimated emissons from any single burn event are well below
the actionable standard for those pollutants. 1n addition, Plexus plans to spread the 39 anticipated open
burning/flashing events over five years, and has agreed to conditions limiting the square footage it can
burn in any year and limiting its Volatile Organic Materids (VOM) emissions to less than 15 tons per
year (TPY). These conditions, dong with the other conditions described below, will safeguard the
public from any potentid environmental harm. The Board finds that the variance will not have an
adverse environmenta impact.

Cond gency with Federa Environmenta Law

Inits April 5, 2001 order that found the origina petition to be deficient, the Board required
Pexus to provide additiona information regarding environmenta permits that may be affected by the
grant of thisvariance. Plexus (April 5, 2001), PCB 01-120, dip op. a 4. At hearing, Plexus Stated
that it had discovered awater permit for the JOAARP facility, but that snce the facility was closed, the
“permitisno longer active” Tr. at 15-16. Plexus investigation did not uncover any other permit
applicable to the JOAAP. Tr. at 16.

The facts indicate that the open burning/flashing events will not require any additiond permits,
In its recommendation, the Agency stated that “the performance of any remova or remedid action
conducted entirely on-gite pursuant to Section 121 of CERCLA does not requireapermit. . .." Ag.
Rec. a 3. Later in the recommendation, when discussing the impact of the federa Clean Air Act
(CAA), the Agency dtates.

While. . . itisnot clear whether the decontamination of these Stesis exempt because
these sites are covered by CERCLA, it isclear that even if these Stes are subject to
[Section 176 of the federd CAA] requirements, the estimated emissions are too low to
trigger the applicability of these requirements. Ag. Rec. at 19.

The Agency’ s recommendation does raise an issue regarding the proposed treatment of the ash
resulting from the open burn/flashing events. The petition’s origind work plan assumed the resdud ash
would be non-hazardous, and left on Ste. Pet. Exh. L. The Agency chalenged this assumption in its
recommendation. Ag. Rec. at 9-11. Plexus responded by submitting an dternative protocol to test and
properly dispose of dl ash resulting from the open burn/flashing events. Pet. Exh. DD. The parties
agree that this new protocol should be incorporated as a condition to the variance. Pet. Fin. Br. a 7.

The Board finds that granting this variance with the attached conditions will be consstent with
any federa requirements.

Conditions
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Both Plexus and the Agency recommended conditions to the proposed variance. Plexusinitidly
listed five genera conditions to the proposed variance inits March 5, 2001 petition:

1. The duration of thisvariance isfor five years, commencing on the date the
Board issuesits fina order and ending five years from that date;

2. Open burning shall be conducted pursuant to the JOAPP s federally approved
ROD, dated October 1998, and the materias submitted to the Agency in
support of the variance,

3. Meteorologica conditions compliant with Army Regulation AMC-R 755-8
(Pet. Exh. R) that must be present prior to aburn including:

a Clear skies, broken clouds, or acloud ceiling of at least 2000 fest;
b. Wind velocity is between 5 and 14 miles per hour (mph); and

C. Burns will not be conducted on ozone action days or “Code Red” air
qudity days.

4, The Wilmington emergency dispatch, Wilmington and Elwood fire protection
digtricts shall be natified prior to the commencement of aLAP Area Site Burn;
and

5. Notification shdl be sent to the Illinois EPA prior to the commencement of a
LAP Area Site Burn and again when the burn is completed. (Addressto where
noticeis to be sent is omitted). Pet. at 19.

The Agency presented 33 dternate conditionsin its April 27, 2001 recommendation to the
Board. Ag. Rec. at 20-25. These conditions specify how Plexus and the Agency will address and
resolve complaints, prohibit burning specified types and amounts of materia, and list procedures for
both pre-burn activities and the open burning/flashing of buildings, equipment and structures. Ag. Rec.
at 20-24. The conditions aso specify how Plexus will test and digpose of ash &fter the open
burning/flashing, and state requirements for records and reporting to the Agency. Ag. Rec. a 24-25.
Pexusinitialy accepted 30 of the 33 conditionsin the Agency’ s recommendation. Pet. Fin. Br. at 7.
Plexus and the Agency later agreed to revise the condition concerning the resolution of complaints. See
Pet. Fin. Reply Br. a 2. Plexus continues to object to the remaining two conditions, concerning the
Agency’ s required approva of ste surveys and the petitioner’ s discretion to determine whét is adequate
fire protection. Pet. Fin. Reply Br. a 2.%°

1 Petitioner filed areply to the Agency’sfind brief on June 13, 2001, which isreferred to as* Pet. Fin.
Reply Br.at "



Agency’ s Written Approva of Site Surveys

The Agency, inits April 27, 2001 recommendation, proposed a condition that givesit the
authority to review Plexus Site surveys within 30 days for congstency with the Board' s variance. Ag.
Rec. a 21. The condition requires Plexus to obtain the Agency’ s written gpprova of future Site surveys
before it conducts open burning/flashing on the Site. Ag. Rec. at 21. The proposed condition states
that:

The Agency shdl have 30 days to review the information required in subsection (b) of
this Section for consistency with the [variance]. If the Agency has any comments or
questions, it shdl notify the Petitioner in writing. The Petitioner will address these
comments in consultation with the Agency and must receive the Agency’ s written
goprova before proceeding with flashing on the identified Ste. Ag. Rec. a 21.

The Agency stated that this condition was necessary because Plexus has not yet completed
more detailed surveys for stes beyond L7, the first Site that Plexus plans to conduct open
burning/flashing. Ag. Br. & 2. The Agency recommended that the Board grant this variance on the
premise that future unsurveyed sites will be smilar to L7, and repeated variance proceedings would be
duplicative. Ag. Br. a 2. The Agency based its recommendation on the assumption that “future Sites
will be smilar in 9ze or amdler, and that the types and quantity of emissonswill dso besmilar.” Ag.
Br. a 2. The Agency dlegesthat it requests to review future Site surveys because of the “uncertainty
regarding e ements that would reflect air qudity.” Ag. Br. a 2.

The Agency does not cite to statutory or regulatory authority that permitsit to revoke a variance
granted by the Board. The Agency soldly clamsthat reviewing Site surveys for consstency fals under
itsrole in implementing the terms of variances. Ag. Br. a 3. If the Agency finds afuture Ste survey is
inconsgtent, it proposes that Plexus must request an amended variance or desst burning activity. Ag.
Br. at 3.

Plexus chalenged the proposed condition on two grounds: (1) the Agency did not include a
procedure to evauate whether Ste surveys are condstent with the Board order; and (2) the Agency
does not have the authority to revoke avariance. Pet. Fin. Reply at 2. Plexus stated that the Agency
did not provide a procedure for the Agency to follow after it receivesacomplaint. Tr. at 116-118; Pet.
Fin. Br. a 7. Plexus expressed concern that the lack of detail could cause delay, whether or not it is
warranted. Tr. at 116-117; Pet. Fin. Br. a 7. Plexus sated that information concerning air quality,
which it believes includes details of buildings to be flashed and anticipated air emissons, was previoudy
addressed in pleadings, exhibits, and other proposed conditions accepted by Plexus. Pet. Fin. Reply at
3.

Plexus dleged that “[i]n essence, there are no variablesinthiscase” Tr. at 210-11; Pet. Fin.
Reply. a 3. Plexus described that it derived its estimated figures for the amount of contaminated
materid to be burned from comprehensive lists of buildings and vegetation. Plexus contends that “[t]he
number and sze of the structures likely to be flashed have aready been identified and Plexus concern
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about detalls pertains to the equipment within the buildings rather than the buildings themsdves” Pet.
Fin. Reply a 3. Plexus ated that Exhibit S lists every building in each LAP group, provides estimated
square footage of each building, and identifies whether it will be flashed. Pet. Fin. Reply at 3, Exh. S.
The same exhibit aso lists the amount of vegetation Plexus will burn and resultant emissonsin each
proposed area. Pet. Fin. Reply at 3. Plexus stated that “the total square footage was provided (and is
limited in the proposed conditions) and [air emissions] modeling was conducted accordingly.” Pet. Fin.
Reply at 3.

Plexus discussed how the estimates are a so subject to the conditions proposed by the Agency.
Plexus agrees to annudly open burn/flash a maximum of 392,000 square feet or emit less than 15 TPY
of VOM. “If thetotdl square footage isincreased due to vegetation, then the VOM emissons are
limited to lessthan 15 TPY. Exh. EE; Pet. Fin. Reply a 3. Plexus dso dleged that, according to the
Agency, “the modding was extremely gppropriate to estimate future emissons even given the different
buildingsin each group.” Tr. 210-11; Pet. Fin. Reply at 3.

Plexus aso questioned the Agency’ s authority to evaluate its compliance with the Board's
variance, where the Agency “could effectively rescind the variance without any further input from the
Board.” Tr. at 117; Pet. Fin. Br. at 7. Plexus dleges that the Agency included the condition because it
does not have permitting authority over the type of open burning activitiesinvolved in this variance. Tr.
at 179-81; Pet. Fin. Reply a 2. “Plexus contends that alack of permitting authority does not entitle the
[Agency] to impose conditions in a variance just because they may be properly included in a permit.”
Tr. at 181-82; Pet. Fin. Reply at 2.

The Board sees the importance of providing the Agency with future Ste surveys before Plexus
conducts open burning/flashing. This notice would alow the Agency to identify and question any
discrepancies in the surveys, and bring it to the attention of Plexus. However, the Board finds that
Plexus provided adequate estimates of the amount of explosve potentid to be burned and resulting
emissions to grant a variance for the remaining JOAPP stes. Plexus points out that Jeffrey Sprague,
with the Agency, stated that “Plexus uses amodeling tool that is gppropriate for this particular Stuation.”
Tr. a 209. Sprague Stated that the approach taken by Plexus was correct, and that Plexus used very
conservative assumptions in executing the model. Tr. at 209.

The Board recognizes that Plexus has not set out a specific plan for each Stein its proposed
variance. The petition does not state with certainty the amount of equipment, square footage, and brush
that may require decontamination or clearing. However, the Board finds that the conservative estimates
in modeling and the conditions proposed by the Agency that restrict the amount and type of materiadsto
be burned ensure that Plexus will conduct burn events in conformance with the variance. The
information provided by Plexus and the Agency’ s testimony show that afive-year variance is more
appropriate than separate variances for each of the 39 open burning/flashing events.

The Agency requestsin its condition to have the authority to effectively revoke the variance if it
decides that the site survey does not comply with the Board' s variance. The Act providesthat the
Agency will investigate the petition for a variance, consder views of people who may be adversaly
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affected by the granting of the variance, and recommend whether the Board should grant or deny the
variance. See 415 ILCS 5/37(a) (2000). The Board finds that the authority granted to the Agency
concerning variances under the Act does not extend to approva or revocation of part or dl of Board
variances.

Since the condition requiring Plexus to obtain written gpprova of future Ste surveys would grant
the Agency authority to revoke the variance, the Board excludes this part of the condition in its order.
The Board will include the part of the condition that requires Plexus to submit future Ste surveysto the
Agency to ensre that the Agency receives notice of details concerning each burn. If the Agency finds
that Plexus submits a Ste survey that does not conform to the variance, and Plexus will not dter its plans
to conduct the open burning/flashing at the particular Ste, the Agency may, through the Attorney
Generd, bring an action againgt Plexus for an gppropriate remedy.

Fire Protection

Plexus and the Agency disagree as to the appropriate language of the condition concerning
adequate fire protection. The Agency wantsto ensure that Plexusis held respongible for providing
adequate fire protection. Ag. Br. a 3. Plexus proposes dternate language to ensure the fire
departments, rather than the Agency, determine what is adequate fire protection on the Ste. Pet. Exh.
FF. The Board addresses both concerns by substituting language that gives Plexus both the
respongbility to provide adequate fire protection and the ultimate authority to determine what is
adequate for each ste. This alows Plexus to obtain the professond opinion of the Wilmington and
Elwood Fire Departments as to what is necessary to ensure that adequate fire protection is available,
while ensuring that Plexus ultimately remains responsible for such provisons.

The Agency, in its recommendation, initialy proposed the following language in paragraph (c) of
Open Burning/Hashing of Buildings, Equipment and Structures:

The open burning site shdl be provided with adequate fire protection and with such
equipment as is necessary to control the fire. Open burning shdl be conducted with
appropriate safety consderations. Ag. Rec. a 23.

Plexus contested the language of the condition, stating thet it “does not State whet is * adequate’
or who will make that determination.” Pet. Fin. Br. a 8. Plexus stated that the condition could require
fire equipment to be on-gte when the loca fire chiefs determine that it will be unnecessary for the
equipment to be at the ste. Pet. Fin. Br. a 8. When Plexus conducted open burning/flashing under a
previous 45-day provisond variance, the Elwood Fire Chief determined that it was unnecessary to have
fire equipment at the Site, despite the offer by Plexus to pay for the fire equipment to be present during
the burns.

Plexus proposed the following dternate language:

Adequate fire protection and equipment, as determined to be necessary by the
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Wilmington Fire Department, will be available at the open burn ste. Open burning shall
be conducted with appropriate safety considerations. Pet. Exh. FF.

The Agency, in its post-hearing brief, responded that the aternate condition proposed by Plexus
“would enable Plexus to avoid respongbility for providing fire protection adtogether.” Ag. Br.a 3. The
Agency is concerned that the condition shifts the respongibility for determining what is adequate fire
protection from Plexus to the City of Wilmington. Ag. Br. a 4. The Agency expressed that, “[i]f there
isan incident as aresult of aburn, regardless of whether the City of Wilmington has indicated that it
would provide emergency response, the Petitioner is respongble for securing the necessary resources
for safely conducting its activities. Ag. Br. at 3.

Plexus responds to the Agency’ s concern by reiterating that it “wanted to ensure that the
professond fire fighters responsible for responding to calls at the JOAPP were the individuas who
determine what is adequate fire protection.” Pet. Reply at 4. Plexus offered the revised language to
address both concerns:

The open burning site shdl be provided with adequate fire protection and with such
equipment asis necessary to control the fire, as determined by Petitioner. Open
burning shall be conducted with agppropriate safety condderations. Pet. Fin. Reply Br.
at 5.

The Board agrees that this condition better addresses who will determine what fire protection is
necessary a the ste. However, the revised condition does not specify that petitioner is solely
responsibly for providing adequate fire protection. The Board amends the revised language submitted
to gate the following:

Pexusis soldy respongble for providing adequate fire protection and such equipment
asishecessary to control the fire. Open burning shal be conducted with appropriate
safety consderations. (emphasis added)

The new language ensures that Plexus has both the obligation and respongbility to determine
what is adequate fire protection and to ensure that such protection is available when conducting open
burning/flashing at JOAPP.

Notice

The Agency questioned whether the notice it provided was adequate asit relatesto Ste M6.
The petition states that the buildings and process equipment scheduled for decontamineation are in the
LAP area of the JOAPP, and that decontamination of the MFG area has been completed. Pet. at 1
and 5. However, the petition dso sates that Site M6 may also need to further decontamination. Pet. at
6. The notice published in the Joliet Herald News by the Agency States that JOAAP islocated “ East
of Highway 53,” but does not reference the specific buildings or locations that are subject to the
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variance. Resp. Exh. 10."

The Agency dtates that the Ste, M6, gppears to be located within the MFG area, which is
located west of Highway 53. Ag. Rec. a 7, Pet. Exh. E. Since the notice only stated the variance
gpplied to Stes east of the highway, the Agency believes that the notice was faulty with respect to Site
M6.

Plexus responded at hearing that the notice was sufficient with respect to dl Sites proposed for
open burn/flashing events. Tr. a 153-56. Plexus stated that while Ste M6 iswest of Highway 53, “the
work is exactly identical.”

Section 104.214 of the Board' s procedurd rules requires the Agency to publish notice of the
petition within 14 days of receipt of the petition. See 35 11l. Adm. Code 104.214; seedso 415 ILCS
5/37(a) (2000). The notice must include, among other things:

The street address of the facility or pollution source, and if thereis no street address,
then the legd description or the location with reference to any well known landmark,
highway, road, thoroughfare or intersection . ... 35 Ill. Adm. Code 104.214(¢).

The JOAAP isalarge facility covering more than 35 square miles of land in Will County. It has
existed for nearly 60 years. The Board agrees with Plexus that the “ JOAAP isitsdf awell-known
landmark . ...” Pet. Fin. Br. a 7. The Board finds that, although the Agency’ s notice could have been
more accurate in referring to the location of the entire JOAAP facility, it was sufficient to satisfy the
notice requirements of Section 37(a) of the Act and the Board' s procedura rules. Moreover, the notice
requirement is designed to alow persons who object to a variance petition to request that a hearing be
held. Here, the Board, in its discretion, held a hearing.

CONCLUSION

The Board finds that failure to grant this variance will impose an arbitrary and unreasonable
hardship on Plexus. The Board therefore grants Plexus a variance from 35 1ll. Adm. Code 237.102,
subject to the conditions set forth below. This opinion congtitutes the Board' s findings of fact and
conclusons of law.

ORDER

1 The Board grants Plexus Scientific Corporation (Plexus) avariance from 35 IIl. Adm.
Code 237.102, to dlow it to conduct open burning/flashing to decontaminate explosive
materia on buildings and process equipment and clear vegetation at the
L oad/A ssembly/Package area, and potentialy the Manufacturing area of the Joliet
Army Ammunition Plant (JOAPP) ste in Will County, Illinois

" The exhibits from the Agency’ s recommendation will be referred to as“Resp. Exh "
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Thisvarianceisin effect for five years from the date of this order, or until Plexus
completes the open burning/flashing in accordance with this variance, whichever occurs

firg.

Thisvariance is subject to the following conditions:

a Generd Conditions:

@

)

3

(4)

Asthe varianceislimited to 35 Ill. Adm. Code 237.102 and
237.103, Plexus must comply with al other gpplicable
regulations, including 35 1ll. Adm. Code Subtitle G, aswell as
the lllinois Environmental Protection Act (Act) and the Clean Air

Act.

Complaints:

@

(b)

(©

(d)

If any complaint concerning ar pollution as defined in 35111
Adm. Code 3.02 is received concerning the activities authorized
by this variance, Plexus mugt not initiate any new
burning/flashing until the Agency has given written authorizetion
that the petitioner may proceed. Thiswritten authorization must
be recaived within five working days from the Agency’ s receipt
of the complaint.

If Plexus or the United States Army Operations Support
Command (Army) receives acomplant, or any other person
notifies Plexus of a complaint, Plexus must notify the Agency
within 12 hours.

If the Agency receives acomplaint, or the Board or another
person notifies the Agency of acomplaint, the Agency must
notify Plexus within 12 hours.

Pexus and the Agency must evauate the complaint to
determine whether any action can and should be taken by
Pexus to minimize the effect complained of in subsequent burns.

Plexusis prohibited from burning any pressure treated wood or flashing
any areas of any buildings that contain lead shidding.

Fexusis limited to flashing 392,000 ft2 per year and causing emissons
of lessthan 15 TPY VOM.
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Pexusis prohibited from burning refuse, including empty paint cans and
other debristhat are not likely to be contaminated with explosive
resdue.

Pre-Burn Activities

@

@)

3

(4)

Q)

Asthe ste evauation cannot be completed until after Plexus is awarded
the funds that become available for aparticular parcel, Plexus must
natify the Agency within 14 days &fter it receives notice of funding of its
intent to conduct the survey and expected completion date for a
particular Site.

Upon completion of the Site survey, Plexus must provide a copy to the
Agency detalling the explosive risk associated with the structures on the
particular site equivadent to Pet. Exhibits G and H within 30 days of
completing the survey. In addition to the above informetion, the
following must be included:

@ An egtimate of the emissions of criteria pollutants;

(b) For structures. the name of the building and a description of
any disinguishing festures, including the number of levels and
square footage; and

(© For those areas where the material to be burned is brush, a map
of the areato be burned, the estimated square footage, and a
narrative sating why this particular area merits flashing.

The Agency has 30 days from the date of submission to review the
information contained in the Ste survey. If the Agency has any
comments or questions, it mugt notify Plexus in writing within those 30
days. Plexus and Agency personnd will review those comments or
guestions and work to resolve any outstanding issues.

Plexus must create suitable firebreaks around the buildings and/or land
areas being flashed.

Plexus must remove as much of the flaking lead based paint (LBP) as
feasible from each building. Lead removal must occur prior to asbestos
remova. Theremova of LBP must be done in accordance with the
provisions of 29 CRF 1926.61 and 1926.62 and Appendices.
Demoalition debriswith LBP ill adhered may be managed as asolid
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wagte. However, if the LBP isremoved from the substrate prior to
demoalition, then the LBP waste is a speciad waste. The waste must also
be tested to determineif it is a hazardous waste. The entire waste
stream (e.g., paint chips, blasting grit with paint chips, stripping agent
with paint chips) must be andyzed. The handling and disposal of
hazardous wagte in Illinois must be conducted in accordance with 35 111.
Adm. Code Parts 722-26 and 728. If the LBP waste is hazardous,
then the waste must be treated to meet the standards set forthin 35 111.
Adm. Code 728 prior to land disposa at afacility that is permitted by
the Agency to accept that waste. Plexus must use the treatment
technology of stabilization so the L BP meets the trestment standards
prior to land disposdl. If Plexus determines that the LBP waste is non
hazardous specid waste, the LBP waste may be certified by the
generator to be just solid waste pursuant to the requirements set forth in
Section 22.48 of the Act. 415 ILCS 5/22.48 (2000). Documentation
of the certification must be maintained by the generator and made
available to the Agency or disposa company upon request. If the
wadeis certified to be just a solid waste, it may be handled as generd
refuse and no manifest or additiond record keeping requirements are
gpplicable.

Plexus must remove and properly dispose of as much of the frigble and
non-friable ashestos from the gpplicable structure, as well as any such
ashestos occurring within 10 feet on a connecting or nearby structure,
e.g., conveyor, as can safely be accomplished, even if such sructureis
not intended to be flashed. Plexus must remove and dispose of the
ashestos in accordance with the requirements of 40 C.F.R. 61.145
through 61.149, and al other gpplicable State and federd requirements.
Pexuswill not burn/flash asbestos.

Hazardous substances, including mercury, PCBs, radioactive materid,
fluorescent lamps, mercury vapor lights, light balasts, and unexploded
ordnance in buildings and structures will be removed prior to flashing
and properly disposed.

Open Burning/Hashing of Building Equipment and Structures

@

Natifications:

@ At least 14 days before any burn, Plexus must natify, in writing,
the Agency, and the surrounding communities of Elwood and
Wilmington, of the building, or Ste, in the case of land clearing,
that it plans to flash, the date, and location of the structure or
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dgte. Thenatification to the Agency must ate that Plexus has
completed its pre-burn activities as detailed in Section B above.

(b) Plexus mug notify in writing the Prairie Supervisor of Midewin
Nationd Tdlgrass Prairie at least 24 hours before any burn, of
the building, or Site, in the case of land clearing, the date, and
the location of the structure or Ste at:

Fax Number: (815) 423-6376
Phone Number: (815) 423-6370
30071 S. State Rte. 53
Wilmington, Illinois 60481

(© Plexus must notify by telephone on the day of the scheduled
burn, but no less than one hour before initiation of the flash, the
fire departments of Wilmington and Elwood & the following
non-emergency telephone numbers:

Elwood Fire Department (815) 423-5224
Wilmington Fire Department (815) 476-2121

The open burning site must be established on a cleared area and access
by unauthorized personnel must be adequately restricted.

Plexusis soldy responsble for providing adequate fire protection and
such equipment as is necessary to control the fire. Open burning must
be conducted with appropriate safety consderations.

Flashing is limited to buildings, structures, and process equipment on
Sitesthat have evidence of contamination of explosvewasteon L1, L7,
L8, L9, L10, L1214, L15,1L16,L17,L18, L19, and M6, and brush or
concreteon L1, L2, L3, L11, and L34 that may contain unexploded
ordinance or explosive waste contamination.

Plexus mugt only use the materids, as described in the petition, to
initiate the flash: wood pallets, oak boxes, straw, and virgin No. 2 fud
ail.

Open burning must beinitiated no earlier than 10 am. and no later than
2 p.m. centrd daylight time. Most materid will have been “flashed’
before dusk. If Plexus plansto flash after 2 p.m., then Plexus must
obtain approva from either Robert Swinford or Terry Sweitzer, or
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subsequent Agency personnd, at the phone number listed below to
ensure that adequate dispersion will occur.

Open burning must be conducted in such a manner as to not create a
vishility hazard on roadways, railroad tracks or arfields.

Open burning must be conducted only when the wind velocity exceeds
5 mph and isless than 14 mph.

Open burning must not be conducted under the following wesather
conditions.

@ During electrical orms, thunderstorms, or during periods of
forecasted high probability (50% or greeter) as given by the
local/Nationd Westher Service (NWS).

(b) During periods of precipitation or high probability (75% or
greater) as given by NWS.

(© During periods of reduced vishility (less than one mile).

(d) When estimated cloud cover is greater than 80% and the cloud
celling is estimated as |ess than 2000 feet.

Open burning must not be conducted during ozone action, advisory or
dert days, as determined by contacting Terry Sweitzer, Manager — Air
Monitoring Section, Illinois EPA, at (217) 782-7438.

Agency personnel may witness burns. The Agency will notify Plexus of
its request at least 24 hours in advance of the scheduled burn to make
appropriate arrangements.

Management of Ash

Plexus must determine whether the ash, which isawaste, is dso a hazardous
waste pursuant to 35 Ill. Adm. Code 722.111. Evenif the ash is determined to
be non-hazardous, a specid waste determination must be made pursuant to 35
[ll. Adm. Code 808.121. If the ash is determined to be a hazardous waste,
then it must be managed in accordance with dl applicable regulaions, including
351ll. Adm. Code 722-726 and 728. If the ash is hazardous, it must be
disposed at a Resource Conservation and Recovery Act (RCRA) hazardous
wadte permitted facility. If the ash is a non-hazardous specid waste, Plexus
must comply with 35 Ill. Adm. Code 808 and 809. Furthermore, even if the
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waste has been certified as non-gpecial waste pursuant to Section 22.48 of the
Act (415 ILCS 5/22.48 (2000)), Plexus must dispose of the ash at an off-site
date permitted landfill. The ash cannot be left on the Site.

Records and Reports

@

@)

3

(4)

Q)

All notifications required by this order must be sent both to the
Compliance Unit and to the Agency’ s Fidld Office at the following
addresses:

Bureau of Air — Compliance Unit

[llinois Environmenta Protection Agency
1021 North Grand Avenue East
Springfidd, Illinois 62794-9276

Anju Bhaia

Bureau of Air

[llinois Environmenta Protection Agency
9511 W. Harrison

Des Plaines, lllinois 60016

Plexus must maintain records documenting the activities required by
Sections B(1)-(7) of Pre-Burn activities conditions.

For each burn, Plexus will record the following:
(@ Daeandtime

(b)  Wesether conditions including wind speed, precipitation,
vishility, and cloud cover;

(¢ Squarefootage and estimated emissons, and

(d)  For each building and for each burn at that building, the amount
of materid loaded (e.g., number of pallets, tons of straw, and
gdlons of virgin No. 2 fud ail) and estimated pounds of TNT.

For LBP wadtg, if it is determined to be non-hazardous specid waste,
documentation of the certification pursuant to Section 22.48 of the Act.
415 ILCS 5/22.48 (2000).

Within 45 days after the completion of open burning/flashing any Ste,
e.g., L7, Plexus mus furnish the Agency a copy of a post-burn report
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gmilar in content to that provided in Petitioner’ s Exhibit K — Completion
Report. In addition to the information included in Exhibit K, it must
include asummary of the information recorded in Sections E(1) through
(5) — Records and Reports.

(6) Pexusmug notify the Agency once dl open burning has been completed
a each gte and when the project is completed.

IT IS SO ORDERED.
Board Member S.T. Lawton, Jr. abstained.

Thisvariance is not binding on Plexus Scientific Corporation (Plexus) “until the executed
certificate isfiled with the Board and served on the Agency.” 35 Ill. Adm. Code 104.240. “Failureto
timely file the executed certificate with the Board and serve the Agency renders the variance void.” Id.
However, the time period for filing and service will be held in abeyance during any apped of the
Board's decison or any review of amotion to recondder.

If Plexus chooses to accept this variance, it must execute a Certificate of Acceptance of dl
terms and conditions of the variance. Plexus mugt, within 45 days after the date of the above order, file
the executed certificate with the Clerk of the Board and serve the Agency a the following repective
addresses:

Pollution Control Board
Attention: Clerk of the Board
James R. Thompson Center
100 West Randolph Street
Suite 11-500

Chicago, Illinois 60601-3218

Rachel L. Doctors

Divison of Legd Counsd

[llinois Environmenta Protection Agency
P.O. Box 19276

1021 North Grand Avenue East
Springfidd, Illinois 62794-9276

The form of the Certificate of Acceptanceisasfollows

CERTIFICATE OF ACCEPTANCE

Plexus Scientific Corporation accepts and agrees to be bound by al
terms and conditions of the Pollution Control Board's July 12, 2001 order in
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PCB 01-120.

Petitioner

Authorized Agent

Title

Date

Section 41 of the Environmental Protection Act (415 ILCS 5/41 (2000)) provides for the
gpped of fina Board ordersto the Illinois Appelate Court within 35 days of the date of service of this
order. lllinois Supreme Court Rule 335 establishes such filing requirements. See 172 111. 2d R. 335;
seeaso 35 11l Adm. Code 101.520, Motions for Reconsideration.
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I, Dorothy M. Gunn, Clerk of the lllinois Pollution Control Board, hereby certify that the above
opinion and order was adopted on the 12th day of July 2001 by avote of 4-0.

s q;ﬁﬁ.,ﬁy#
“7

Dorothy M. Gunn, Clerk
[llinois Pollution Control Board




