
RECEIVED
CLERK’S OFFICE
MAR 2 7 2001

STATE OFILLINOISBSB Pollution ControlBoard
BRUCE S. BONCZYK, LTD.

601 WEST MONROE STREET. SPRINGFIELD. IL 62704

TELEPHONE f217~525-0700F’AX (217)525-2171

March 26, 2001
Ms. DorothyM. Gunn
ClerkoftheBoard
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite 11-500
Chicago,IL 60601

Via FedEx- Overnight
Re: RQ1-26(Rulemaking-Land)

DearMs. Gunn:

Enclosedfor filing in the aboveRulemakingareoneoriginal andninecopiesofthe
following: Pre-FiledTestimonyofBruceS. Bonczyk. Saidcopiesareprovidedwith the
Notice ofFiling andCertificateof Service.

Pleasefile stamptheextraenclosedcopyofsaiddocumentsandreturnthemin the
enclosedself-addressedstampedenvelope.Thankyou for yourassistance.

Very truly yours,
Bru Office

Bruce S. Bonczyk,P.E.

BSB:lew

cc: Mr. DavidKennedy,CECI
Mr. GaryCrites,ISPE

Enclosures
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RECEIVED
CLERK’S OFFICE

MAR 2 7 2001

BEFORE THE POLLUTION CONTROL BOARD STATE OF ILLINOIS
OF THE STATE OF ILLINOIS Pollution ControlBoard

IN THE MATTER OF: )
)

PROPOSEDAMENDMENTS TO )
REGULATION OF PETROLEUM )
LEAKING UNDERGROUND STORAGE )
TANKS (35 ILL. ADM. CODE 742) )

NOTICE OF FILING

TO: Ms. DorothyM. Gunn
Clerkof theBoard
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite11-500
Chicago,IL 60601
(Via FedEx- Overnight)

Mr. JoelJ. Stemstein
HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite11-500
Chicago,IL 60601
(Via FedEx- Overnight)

All OtherPersonson theAttachedServiceList viaU. S. Mail

PLEASETAKE NOTICEthattodayI havefiledwith theOffice oftheClerkofthe
PollutionControlBoardthePre-FiledTestimonyofBruceS.Bonezykin theaboveentitled
matter,copiesofwhichareherebyserveduponyou.

Respectfi~lIysubmitted,
Illinois SocietyofProfessionalEngineers
ConsultingEngineersCouncilofIllinois.

BruceS. Bonczyk,Oneof theirAttorneys

Dated: I4f1~~,~~( 242~2e~?

(

RO1-26
(Rulemaking - Land)

THIS FILING SUBMITTED ON RECYCLEDPAPER



Bruce S. Bonczyk
(IL Reg.6190593)
BRUCE S. BONCZYK, LTD.
601 WestMonroe Street
Springfield,IL 62704
217.525.0700
217.525.0780fax

ServiceList Attached
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RECEIVED
CLERK’S OFFICE

MAR 272001
BEFORE THE POLLUTION CONTROL BOARD STATE OF IWNOIS

OF THE STATE OF ILLINOIS Pollution Control Board

IN THE MATTER OF: )
)

PROPOSEDAMENDMENTS TO ) RO1-26
REGULATION OF PETROLEUM ) (Rulemaking - Land)
LEAKING UNDERGROUND STORAGE )
TANKS (35ILL. ADM. CODE 742) )

TESTIMONY OF BRUCE S. BONCZYK
I1~I OPPOSITION TO CERTAIN PROPOSEDAMENDMENTS

OF THE ENVIRONMENTAL PROTECTION AGENCY’S
PROPOSAL TO AMEND 35 ILL. ADM. CODE 732

My nameis BruceS. Bonczyk. I am anattorneywith BruceS. Bonezyk,Ltd. andI

representthe Illinois Society of ProfessionalEngineers(“ISPE”), and the Consulting

EngineersCouncilofIllinois (“CECI”). I amalsoaLicensedProfessionalEngineerin the

StateofIllinois.

I amtestifyingtodayto objectto certainportionsoftheproposedamendmentsto 35

Ill. Adrn. Code732. On behalfof ISPEandCECI, I filed with theBoarda Motion to

OpposeCertainProposedAmendmentsoftheEnvironmentalProtectionAgency’sProposal

to Amend35111.Adm.Code732,andacompanionMemorandumofLaw in supportofsaid

motion.

Ourobjectionsto theproposedamendmentsrelateto-a-limitedand-specificissue.We

objectto theproposedinclusionofterminologyin theregulationswhichallowfor “Licensed

Professional Geologists” to perform the same functions as “Licensed Professional

Engineers~~.An administrativeagencyhasonly suchauthorityasis conferredby express

provisionsof law, or is found, by fair implication, to be incidentto the expressauthority

conferredby suchlegislation. We objecton thegroundthatthereis no statutoryauthority

in theenablinglegislationto includeLicensedProfessionalGeologistsin therules.

THIS FILING IS SUBMITTED ON RECYCLEDPAPER



On its face,theLUST legislationonly refersto LicensedProfessionalEngineers.

Further,anexaminationofthe legislationprovidesno otherguidelinesor standardsupon

whichtheAgencyorBoardmayconcludethatLicensedProfessionalGeologistsareequally

chargedby theGeneralAssemblyto providetheenumeratedservicesin the statute,thus

renderingtheproposedpromulgationofsuchrulesto includelicensedgeologiststo likely

be invalid. Webelievethat if theBoardis to adoptthisproposedchange,theruleswould

be invalid asbeingwithoutastatutorybasis.

Theexpressenactinglegislationandamendatorylegislationfor theLUST program

is silent asto theinclusionofLicensedProfessionalGeologists.This is true eventhough

theProfessionalGeologistsLicensingAct (P.A. 89-366)wasenactedinto law priorto the

amendatorylegislation affecting theLUST program(P.A. 89-428 and 89-457). The

presumptionexiststhattheGeneralAssemblyin formulatingthesubsequentchangesto the

LUST legislationwasawareoftheProfessionalGeologistsLicensingAct, andchosenotto

includesaidprofessionalsinto theLUST amendments.

Beyond legal issues,therearepracticalproblems. The legislation embodiesa

provision which createsapresumptionagainstliability for theProfessionalEngineers’

certificationspursuantto the statute. 415 ILCS 5/57.10. As proposedby this rule, the

inclusionof LicensedProfessionalGeologistsin Section732.402will disrupttheGeneral

Assembly’sschemefor presumptionagainstliability, asthis specific law containsno

referenceto LicensedProfessionalGeologists,therebydetrimentallyaffectingtheviability

ofthecertificationandtheability to ensureprotectionto owners,operators,heirs,etc.

For theabovegoingreasons,ISPEandCECI alsosuggestto theAgencyandBoard

that theprior testimonyofMr. DougClay,Mr. RonDye andMr. KennethLisspromoting

theinclusionoftheterminologyfor LicensedProfessionalGeologistsiswithout meritand

shouldbeaffordedno weightby theBoardin consideringtheseamendments.

It ismyunderstandingthatbothISPEandCECI arewilling to workwith thevarious

associationsrepresentinggeologistsin formulatinga legislativeresponseto thissituation.

While theremaybemeritto includingcertainfunctionsperformedby LicensedProfessional



Geologistsinto theLUSTprovisionsandsubsequentrulemaking,webelievethisshouldbe

confirmedthroughlegislationprovidingasubstantivebasisupon which theAgencyand

Boardcanrely without fearof invalidity in thefuture.

I thanktheBoardfor theopportunityto testif~’, andI will respondto anyquestions.

Respectfullysubmitted,
Illinois SocietyofProfessionalEngineers
ConsultingEngineersCouncil ofIllinois

By:
BruceS. Bonczyk,Oneof its Attorneys

BruceS. Bonczyk
(IL Reg.6190593)
BRUCES. BONCZYK, LTD.
601 WestMonroeStreet
Springfield,IL 62704
217.525.0700
217.525.0780fax
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STATE OF ILLINOIS )
)

COUNTY OF SANGAMON )

PROOF OF SERVICE

I, theundersigned,on oath state thatI haveservedtheattachedPre-FiledTestimony
ofBruce S. Bonczyk upon the personto whom it is directed, by placing it in anenvelope
addressedto thepersonor personson the AttachedServiceList, andmailing it from
Springfield,Illinois on the

26th dayofMarch,2001,with sufficientpostageaffixed.

+~~itcom~~

Lind

SUBSCRIBEDAND SWORNTO BEFOREME

this~ dayofMarch,2001.

NotaryPublic

OFFICIAL SEAL ~
K CAMPTON

SUSANARY PIJSUC STATE OF ILLINOISCOMMISsr~ EXPIRES: hf 1 3s~3

THIS FILING SUBMITTED ON RECYCLEDPAPER



Mr. ScottAnderson
Black& Veatch
101 N. WackerDrive,Suite 1100
Chicago,IL 60606

Ms.CindyConsalvo
PioneerEnvironmental
1000N. Haisted,Suite202
Chicago,IL 60622

Mr.. RonDye
COREGeologicalServices,Inc.
2621Montego,SuiteC
Springfield,IL 62704

Mr. Neil Flynn
AttorneyatLaw
1035 SouthSecondStreet
Springfield,IL 62704

Ms. Dorothy Gunn
IL PollutionControl Board
100 W. Randolph,Suite11-500
Chicago,IL 60601

Mr. KennethJames
CarisonEnvironmental,Inc.
65 E. WackerPlace,Suite1500
Chicago,IL 60601

Ms. BarbaraMagel
Karaganis& White,Ltd.
414 N. Orleans,Suite810
Chicago,IL 60610

Mr. David Rieser
Ross& Hardies
150 North Michigan
Chicago,IL 60601

Mr. David Sykuta
Illinois PetroleumCouncil
PG Box 12047
Springfield,IL 62791

Mr. JohnWatson
Gardner,Carton& Douglas
321 North Clark Street
Chicago,IL 60610

Mr. GanyAronberg
KuhlmannDesignGroup
15 EastWashington
Belleville, IL 62220

Mr. William Dickett
Sidley& Austin
10 5. DearbornSt.,Bank 1 Plaza
Chicago,IL 60603

Ms. JudithDyer
AssistantLegal Counsel,IL EPA
1021North GrandAve. East
Springfield,IL 62794-9276

Mr. DanielGoodwin,P.E.
GoodwinEnviromnentalCons.,Inc
400BrunsLane
Springfield,IL 62702

Mr. ThomasHerlacher
HerlacherAngletonAssoc.,LLC
8731 Bluff Road
Waterloo,IL 62298

Mr. KennethLiss
AndrewsEngineering,Inc.
3535MayflowerBlvd.
Springfield,IL 62707

Mr. GeorgeMoncek
UnitedEnvironmentalCons.,Inc.
119 EastPalatineRoad,Suite 101
Palatine,IL 60067

Mr. WayneSmith
PioneerEnvironmental
1000N. Halsted,Suite202
Chicago,IL 60622

Ms. GeorgiaVlahos
NavalTrainingCenter
2501APaulJonesStreet
GreatLakes,IL 60088-2845

Mr. GaryZolyak
U.S. Army EnvironmentalCenter
NorthernRegionalEnvironmental
Office, Building E-4480

Ms.ChristieBianco
ChemicalIndustryCouncilof IL
9801 W. HigginsRoad,Suite515
Rosemont,IL 60018

Mr. Leo Dombrowski
Wildman,Harrold,Allen & Dixon
225 W. WackerDrive, Suite3000
Chicago,IL 60606

Mr. LawrenceFalbe,Esq.
Wildman,Harrold,Allen & Dixon
225 W. WackerDrive,Suite3000
Chicago,IL 60606-1229

Mr. Collin Gray
SEECOEnvironmentalServ.,Inc.
7350DuvonDrive
Tinley Park,IL 60477

Mr. JamesHuff, P.E.
Huff & Huff, Inc.
512WestBurlington,Suite100
LaGrange,IL 60525

PatLudewig
CaterpillarTechCenter
Bldg. F, P.O.Box 1875
Peoria,IL 61656-1875

Mr. MonteNienkerk,P.G.
ClaytonGroupServices,Inc.
3140Finley Road
DownersGrove,IL 60515

Mr. JoelSternstein
IL PollutionControlBoard
100 W. RandolphSt., Suite11-500
Chicago,IL 60601

Mr. RodgerWalker
WalkerEngineering
500WestHerrinStreet
Herrin, IL 62448

AberdeenProvingGround,MD
21010-5401


