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IN THE MATTER OF:

PROPOSEDAMENDMENTS TO:
PART 309 SUBPARTA-
35111.Adm. Code309.105,309.107,309.108,
309.109,309.110,309.112,309.113,309.114,
309.1 17, 309.119, 309.143, 309.146; and
PROPOSED35 Ill. Adm. Code120 through122-
NPDESPERMITSAND PERMITTINGPROCEDURES

AGENCY’S COMEMNTS

THE ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY (“Agency”) respectfully

submitsits commentsin theabove-entitledmatterto theIllinois Pollution ControlBoard(“Board”).

At theApril 2, 2003hearing,theAgencyofferedits assistanceto meetwith thevarious

stakeholdersto identif~ithe issuesof concernandthepossibilityofresolvingsomeof the issues,if

possible. OnApril 18, 2003,theAgencymet with therepresentative(s)oftheIllinois

EnvironmentalregulatoryGroup,theIllinois AssociationofWasteWaterAgencies,Illinois Coal

Association,Vermilion CoalCompany,andProponents.Theobjectiveofthis meetingwasto allow

thestakeholdersopenlyexploretheirissuesofconcernandresolvethemto theextentpossible.The

Agencyinformedthestakeholdersthatbasedon theinput from theApril 2 meeting,theAgencywill

submitits commentsto theBoardastheAgency’srecommendedchangesto the originalproposal.

Thestakeholderswereadvisedto submittheircommentsseparatelyandindependentlyto theBoard

asthe Agencycommentsmaynot fully resolvetheirissuesof concern.

TheAgencyappreciatestheopportunityto meetwith variousstakeholdersto resolvetheissuesto

theextentpossible. TheAgency’scommentsincluderequestfor additionalinformationmadeat the
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April 2, 2003HearingandtheAgency’sspecificpositionregardingvariousprovisionsofthe

pr~posal.TheAgency’sspecificrecommendationsarebasedon theAgency’sdesireto

accommodatethecommentsmadeduringthis rulemakingandto keeptheNPDESprogram

manageableandconsistentwith theapplicablestateand federallaw.

I. ADDITIONAL INFORMATION

Numberof PublicHearingsDuringTheLastFourYears:

RoyHarschoftheIllinois AssociationofWasteWaterAgenciesrequestedthefollowing
information: thenumberofrequestedpublichearings,thenumberofpublic hearingsactually
granted,thetotal costfor thepublic hearings,expenseof engineers,attorneyfees,courtreporter,
travel,public noticefo thelast fouryears.SeeTranscriptfor April 2, 2003Hearing(“Tr.”), p.32.

TheAgencymadeits bestefforts to gathertherequestedinformation. After diligent research,the
Agencyfoundthattherequestis too burdensomeandthattheAgencymaynothaveall therequested
information. TheAgencyapologiesfor not beingableto fulfill Mr. Harsch’srequest.As the
requestedinformationis not readilyavailablein the Agency’sdatabasesystem,theAgencyhadto
makeapproximationsto providetheinformation:

YEAR # OfHearingsHeld
2002 4
2001 4
2000 9
1999 4

In Mid-90s,theAgencyestimatedthe costof anNPDES hearingto be around$15,000. Notethat
thecostwascalculatedapproximatelysevento tenyearsago. Thecost,to thebestoftheAgency’s
knowledge,includesexpensesrelatedto publishingthenoticein thenewspaper,travel and
accommodationoftheAgencyemployees,andthe salariesoftheemployeesinvolved in thehearing
process.TheAgencyhopesthattheprovidedinformationsatisfiesMr. Harsch’srequest.

II. PROPONENTS’PROPOSAL

Thefollowing is a detailedsummaryoftheAgency’scommentsregardingtheProponents’proposal.
Wherenecessary,theAgencyhasprovidedsuggestedchangesby modifying theoriginal language
proposedby theProponent. .

Section: 309.105(f)
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A~encyRecommendation:
TheBoard’sexisting regulationsat 35 Ill. Adm. Code309.115requirestheAgencyto holdapublic
hearingon the issuanceor denialofanNPDESpermit if theAgencydeterminesthat asignificant
degreeofinterestexists. TheAgencyis requiredby boththestateandfederallaw to provide
adequateopportunityfor thepublic to commenton thedraft permit. TheAgencybelievesthatthe
properremedyfor a casewherethepublicparticipationwasnot adequateis to reopenthepublic
commentperiod,ratherthandenythepermit,asproposedby thePetitioners.The alternatelanguage
foi Section309.121 would requiretheAgencyto reopenthepublic commentperiodwherethe
publicparticipationwasnot complete.Therefore,the Agencyrecommendsdeletingthisproposed
provisionasthealternatelanguageof Section309.121now addressestheenvisionedsafeguardby
this provision.

Additionally, theAgencyis concernedthattheBoardnotbe misled into abeliefthatthis section,as
proposed,is requiredbythestateor federallaw. It is not. Ratherthepermittingsystemis
establishedto facilitate an opportunityfor public participation.

Section: 309.105(g)

AgencyRecommendation:
Theproposedprovisionis duplicativeastheexistingSection309.141oftheBoardregulations
alreadycoverstheproposedrequirements.Section309.141,however,doesnot requirethatan
NPDESpermitbedeniedif thefederalproceduralrequirementsarenot followed in draftingor
issuingthepermit. As theAgencyconsidersPart309 to meettheminimumrequirementsofthe
applicablefederallaw, theproposedSection309.105(g)is unnecessary.Further,the law doesnot
requirethatthe stateprogrambeidenticalto thefederalprogram. Thecourtin NaturalResources
DefenseCouncilv. USEPA, 859 F.2d156 statedthat, “If Congresswantedthe statesto simplycopy
thefederalminimumpublicparticipationrequirements,it would limit theelaborateregulatory
systemto definition of federallevelpublicparticipation,and leavethespecificationsofthe
minimumacceptablestatelevel,publicparticipationfor an exerciseoftheAdministrator’s
rulemakingauthority.”

Also, theproposedlanguageis borrowedfrom Section28.l(c)(4)of theAct, whichappliesto a
petitionfor anadjustedstandard.Section28.1(c)(4) hasno directbearingon theissuanceofan
NPDESpermit, asit only applieswhenanapplicantrequestsfor an adjustedstandardfrom oneof
theapplicableBoardrequirements.As .theproposedsectionattemptsto mingletwo separateand
independentCleanWaterAct mechanisms,it would createconfusionandincompatibilitywith the
restof Section309.105. Further,thefederalregulationsparallelto Section309.105haveno such
languageorrequirement.Additionally, astheproposedsectionimposesaquestionoflaw, pursuant
to theIllinois statutoryscheme,theIllinois PCBand not theIllinois EPAmustdetermineit.

Section: 309.107(c)

AgencyRecommendation:
Theproposedprovisionwould requireanotificationofan NPDESpermitapplicationto theIllinois
DepartmentofNaturalResources(“IDNR”). As this provisionwould only documentwhatthefl
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Agencyis alreadyin theprocessofaccomplishingthroughamemorandumofagreementwith
IIDNR, theAgencysupportsthe adoptionofthis provision.

Section:‘3O9.l08(c)

A~encyRecommendation:
TheAgencysupportstheproposedprovision,however,makessomeminorchangesto clarify the
proposedlanguage.Note thatthe AgencyhasincorporatedtheproposedSection309.ll3(a)(7)
languageinto thisSection.

SuggestedLanguage:

Section309.108
c) A brief descriptionstatementofthebasisfor eachof thepermit conditionslisted in Section

309.108(b),includingabriefdescriptionofanymixing zone,how theconditionsofthedraft
peru-utwerederived,andaswell asthestatutoryorregulatoryprovisionsandappropriate
supportingreferences.

Section: 309.108I~)

AgencyRecommendation: ,

TheAgencyoffersan alternatelanguageto theProponents’proposedlanguage.As thenew
languagestates,all documentsrelatedto theAgency’stentativedecisionto issueordenyanNPDES
permitbecomepartoftheAgencyrecord. TheAgencycouldeither identifythedocumentor
provideit in orderfor thedocumentto becomepartoftheAgencyrecOrd.

SuggestedLanguage:

Section309.108
e) ForthepurposesofTitle X, Permits,oftheAct, thedocumentssupportingtheAgency’s

tentativedecisionto issueordenyanNPDES permitunderthis sectionshallbe either
identifiedin or madepartoftheAgencyrecord.

Section: 309.109(a) , . .

AgencyRecommendation:
TheAgencysuggestsdeletingtheproposedamendmentasit is no longernecessary.TheAgency’s
recommendedlanguagefor Section309.121containstheconceptproposedby thisamendment.

Section: 309.110(f) .

AgencyRecommendation:
TheAgencysuggestsdeletingtheproposedsubsectionasit is repetitive. TheBoard’sexisting
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regulationsat35 Ill. Adm. Code309.113(a)(5)containthesamerequirements.To providefurther
clarity, theproposedlanguageof 309.110(f)(1)wasincorporatedinto the existinglanguageof
Section309.113(a)(5)(A).

Section: 309.112

AgencyRecommendation:
SeeSection309.119discussion.

Section: 309.113(a)(5)

AgencyRecommendation:
TheAgencysuggestsdeletingtheproposedsubsectionasit is repetitive. TheexistingSection
309.113(a)(3)mandatesthesameinformationto bemadepartofthefactsheet.Theadoptionofthis
provisionwouldonly createconfusion.

Section: 309.113(a)(6)

AgencyRecommendation:
TheAgencybelievestherecommendedchangesto Section309.1l3(a)(7)addresstheproposed
requirement.Thus,theproposedamendmentis not necessary.

Section: 309.113(a)(7)

AgencyRecommendation:
TheAgencysupportstheproposedprovision,however,suggestsmovingthelanguageunderthe
existingSection309.108(c).

SuggestedLanguage:
SeeSection309.108(c)

Section: 309.l13(a)(8)

AgencyRecommendation:
TheAgencysupportstheproposedprovision’srequirementto seekasummaryofthechanges
betweenthepublic noticedpermitandthepreviouspermitfor amodified permit. TheAgency
currentlylists all draftrevisionsto apermit in thepublic noticedfact sheetfor modifiedpermits.
However,asimilar requirementfor.reissuanceofexpiredpermitwould only imposeextraburdenon
theBureauresourceswithout any significantbenefitto thepublic. This is especiallytrueasthe
reissuedpermitsareconsideredasstandalonepermits,i.e., theAgencyreviewstherequestasif it
werearequestfor anewpermit.
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~ggested Language:

Section309.113(a)
81 In thecaseofmodified andreissuedpermits,abriefsummaryofchangesbetweenthepublic

noticedpermit andthepreviouspermit~

Section: 309.113(a)(9)

AgencyRecommendation:
TheAgencysupportstheproposedlanguage,however,makesminor changesto provideadditional
clarityto theproposedlanguage.

Sj~ggestedLanguage:

Section309.113(a)
9) A briefsSummaryofanytheAgene~-santidegrad.ationanalysis,includingan4

characterizationofthereceivingwatersandincluding theexistingusesofthereceiving
waters~

Section: 309.113(a)(10)(A)

AgencyRecommendation:
SeeSection309.110(f) discussion.

SuggestedLanguage:

Section309.113(a)
1 0)~A moredetaileddescriptionoftheproceduresfor the formulationof final determinations

thanthatgivenin thepublic notice,‘including:

A) Thebeginningandendingdatesof thecommentperiodandtheaddresswhere
commentswill bereceivedThe30 day commentperiod;

Section: 309.113(a)(1l)

AgencyRecommendation:
TheAgencysupportstheproposedlanguage,however,makesminor changesto provideadditional
clarity to theproposedlanguage. . .

SuggestedLanguage:

Sectioii309.l13(a~
11) Informationonhowto obtainthecompletedraftpermitadministrativeAgencyrecord
supportingthetentativedetermination.
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Section: 309.119

MencyRecommendation:
Theamendmentis notnecessaryastheAgency’salternatelanguagein 309.121coversthis
requirement.

Section: 309.120
After theApril 1 8th meeting,theProponentproposedthefollowing language:

309.120Submissionsbythe applicantandothersinterestedpartiesto theagencyrecord-
To be includedin theAgencyrecord,all submissionsby theapplicantandotherpersonsmustbe
madeby thecloseofthepublic commentperiod(including anypublichearingandposthearing
commentperiod).TheAgencymayreopenthepublic commentperiodto receivefurthercomments,
arguments,evidenceorothersubmissionswheneverit believesthat furthersubmissionsmayassist
theAgencyto reachanappropriatedecision.In reopeningtherecord,theAgency’mayrestrictthe
scopefor submissionsto one ormoreissues.

AgencyRecommendation:
TheProponentsattemptonemoretime to define“recordbeforetheAgency.” A similar attemptis
madeunderSection309.123oftheoriginal petition. As statedunderSection309.123discussion,
theAgencyfavorstheBoard’sexistingdefinitionof“recordbeforetheAgency”thatis providedat
35 Ill. Adm. Code105.212. TheAgencybelievesthattheBoardexisting’definitionis moreprecise
andcomprehensivethanthe definitionproposedby theProponents..Further,theAgencyviewsthe
proposedlanguageasin direct conflictwith Section105.212 oftheBoardregulations.The
proposedlanguageis toorestrictivein’its scopeandwould require-theAgencyto reopenthe
commentperiodfor non-substantivedocuments.Also, undertheproposedlanguage,theAgency
would haveto reopenthecommentperiodto acceptdocumentssuchasresponsivenesssummary,
Agency’sresponseto aprivatecitizen’scomments,andEPA commentsaspartoftheAgency
record. Clearly, thiswill stifle theAgency’sability to communicatewith theapplicantanda
concernedcitizen. TheAgencybelieves,thattheAgencyrecordis not closedattheendofthe
commentperiod,butonly whenall the issuesraisedduringthecommentperiodhavebeenaddressed
-throughrelevantdocuments.If in resolvingtheseissuesadditional documentsaregenerated,these
documentsmustbecomepartofthe Agencyrecord. As theproposedlanguagewould onlyleadto
wasteofresourcesandwould seriouslyimpair theAgency’sability to performits dutiesunderthe
Act, theAgencyopposestheproposedprovision.

Section: 309.121And 309.122

AgencyRecommendation:
TheAgencyoffersanalternatelanguageto accomplishthepurposesofthe Proponents’proposed
Sections309.121 and309.122. Theconceptpresentedin the alternatelanguageoriginatesfrom a
Ninth Circuit CourtofAppealscase,NaturalResourcesDefenseCouncilv. USEPA,279 F.3d1180
(Feb13, 2002). Undertheproposedlanguage,theAgencymustreopenthepublic commentperiod
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toreceiveadditionalcommentsif it makesthe determinationthatthe draftpermithasbeen
significantlymodifiedandalsothatthefinal permit is nota logical growth ofthedraftpermit. To
helpascertainwhetherthefinal permit is a logical outgrowthofthedraftpermit,theAgencymust
examinethefour inquiriesspecifiedin the language.If any ofthe inquiry indicatesthatthefinal
-permit is not a logical outgrowthofthe draftpermit, theAgencymustreopenthepublic comment
periodto receiveadditionalcommentson theissuesof first impression.TheAgencymustfollow
thepublicnoticerequirementsof Section309.109to receiveadditionalcomments.Underthe
proposedsection,theAgencyis required‘to identify the issueor issuesfor which thecomment
periodis beingopened.Further,thecommentersarerequiredto limit theircommentsto the issue(s)
identifiedin thenotice.

SuggestedLanguage:

Section309.121 ReopeningtheRecordto ReceiveAdditional Written Comment -

a) TheAgencyshallorderthepublic commentperiodreopenedto receiveadditionalwritten
commentswheretheAgencysignificantlymodifiesthedraftpermit andthefinal permitis
nota logicaloutgrowthoftheproposeddraftpermit. In determiningif thefinal permitis a
logical outgrowthofthedraftpermit, theAgencyshall considerthefollowing:

1) Whethertheinterestedpartiescouldnothavereasonablyanticipatedthefinalpermit
from thedraftpermit . -

2) Whetheranewroundofnoticeandcommentwould provideinterestedpartiesthe
first opportunityto offer commentson theissue

3) Whether the provisions in the final permit deviatesharply from the concepts
includedin thedraftpermitorsuggestedbythe commenters;or

4) Whetherthechangesmadein thefmalpermitrepresentanattemptby theAgencyto
respondto suggestionsmade.by commenters.

b) Thepublic noticeof any commentperiodextendedunderthis sectionshall identifythe
issuesasto whichthepubliccommentperiodis beingreopened.Commentsfiled during
thereopenedcommentperiodshallbe limitedto thesubstantialnewissuesthatcaused
its reopening.

c) Forthenotificationpurposes,theAgencyshallfollow thepublicnoticerequirementsof
Section309.109.

Section: 309.123

AgencyRecommendation:
TheAgencyfavorstheBoard’sexistingdefinition of“recordbeforetheAgency”thatis providedat
35 Ill. Adm. Code105.212. TheProponentsattemptto definean existingdefinitionthat wouldonly
createconfusionandproduceabsurdresults.‘Further, theAgencybelievesthattheBoardexisting
definition is morepreciseandcomprehensivethanthedefinitionproposedby theProponents.

Section: 3 09.143(a)
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~gencyRecommendation:
TheAgencysupportstheproposedlanguagewithoutany changes.

Section: 309.146(a)(2)

AgencyRecommendation:
TheAgencysupportstheproposedlanguagewith minorchanges.Theminorchangesaresuggested
to eliminateredundancyin theproposedlanguage.

SuggestedLanguage:

Section309.146(a)(2):
Makereportsadequateto determinethecomplianceor lackof complianceby thepermitholderwith
all effluentlimits and,asappropriate,specialconditionsin thepermit.

Section: 309.146(a)(5)

AgencyRecommendation:
TheAgencysupportstheproposedlanguagewithoutanychanges,however,recommendsthatthe
proposedlanguagebemovedunderanewsubsection,Section309.146(d).Theconceptproposedin
theproposedSection309.146(a)(5) doesnot coincidewith theconceptcontainedin the existing
309.146(á). TherequirementsofSection309.146(a)areapplicableto anNPDESpermit holder,
whereastheproposedSection309.146(a)(5)addresseswhatmustbecontainedin all NPDES
permits. TheAgencysuggeststhefollowing changesto theProponents’proposedsubsection:

SuggestedLanguage:

Section309.146(d):
All permitsshallspecifyrequirementsconcerningtheproperuse,maintenance,andinstallation,
whenappropriate,ofmonitoringequipmentor methods(includingbiological monitoringmethods
whenappropriate);requiredmonitoringincludingtype,intervals,andfrequencysufficient to yield
datawhicharerepresentativeofthemonitoredactivity including,whenappropriate,continuous
monitoring. ,

RespectfullySubmitted

ILLINOIS ENVIRONMENTALPROTECTIONAGENCY

By:_________________________

SanjayK Sofat,AssistantCounsel

10



Division ofLegal Counsel

DATED: April 29, 2003
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box19276
Springfield,Illinois 62794-9276
(217)782-5544
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)
STATE OF ILLINOIS

COUNTY OF SANGAMON

)
) SS

)
)

PROOF OF SERVICE

I, theundersigned,on oathstatethat I haveservedthe attachedAgency’sCOMMENTS upon
thepersonto whom it is directed,by placingacopyin an envelopeaddressedto:

DorothyGunn,~Clerk
Pollution ControlBoard
100 WestRandolphStreet
Suite11-500.
Chicago,Illinois 60601

(OVERNIGHTMAIL)

MathewDunn
Illinois AttorneyGeneral’sOffice
EnvironmentalControlDivision
JamesR. ThompsonCenter
100 WestRandolphStreet
Chicago,Illinois 60601 -

(OVERNIGHT MAIL)

AttachedServiceList
(FIRST CLASS)

Marie E. Tipsord
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500
Chicago,Illinois 60601

(OVERNIGHT MAIL)

Legal Service
Illinois DepartmentofNaturalResources
524 SouthSecondStreet
Springfield, Illinois 62701-1787

(OVERNIGHT MAIL)

andmailing it from Springfield,Illinois on April 29,2003,with sufficientpostageaffixedas
indicatedabove~

SUBSCRIBED AND SWORN TO BEFORE ME

~
(/(/V

(‘I

X OFFICIAL SEAL . - :ç
BRENDA BOEHNEi~ .

~:NOTARY PUBLrC. ST~JE ~
?MY COMMISSION ExpIRE~.1i.i4.2OO5:~

this dayof April 29, 2003.

Br~Mk ~

NotaryPublic

THIS FILING PRINTED ON RECYCLED PAPER
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Vickey MciKnley
EvanstonEniriromentalBoard
223 GreyAve
Evanston,Illinois 60202

~obertMessina
L. Environ.RegulatoryGroup
15E.Adains
pringfield, Illinois 62701

Irwin Polls
Metro WaterReclamation,Dist. ofChicago
6001West
Cicero,Illinois 60804

ErikaPowers
Barnes& Thomburg
10 S.LaSahle,Ste.2600
Chicago,illinois 60201

MichaelRosenberg
Metro WaterReclamationDist.
100 E. Erie St.
Chicago,illinois606l 1

S.ueA. Schulz
General& AssociateCorporateCounsel
300N. WaterworksDrive
Belleville, Illinois 62223-9040

Mary Sullivan
Illinois-AmericanWaterCompany
P0Box 24040
Belleville, Illinois 62223-9040’

SonjaySofat
‘IEPA
1021N. GrandAve. East(Mail Code#21)
Springfield, Illinois 62794-9276

ConnieTonsor
EPA
1021N. GrandAve. East(Mail Code#21)
Springfield, Illinois 62794-9276

JoelSternstein
AssistantAttorneyGeneral
188 WestRandolphStreet,

20
th Floor

Chicago,Illinois 60601

Marie Tipsord
Attorney, PollutionControlBoard
100 WestRandolph,Suite11-500
Chicago,Illinois 60601 -

CharlesWessethoft
Ross& Hardies
150 NorthMichigan
Chicago,illinois 60601



W.C. Blantoa
Blackwell,Sanders,Peper,Martin,LLP
2300Main, Ste. 1000
KansasCity,M0 64108

Larry Cox
DownersGroveSanitaryDist.
2710CurtissStreet
DownersGrove,Illinois 60515

JamesDaughtery
ThomCreekSanitaryDist.
700 WestEndAve.
ChicagoHeights,Illinois 60411

JohnDonahue
City ofGeneva
800 Southstreet
~eneva,illinois.60134

Dorothy Gunn
PollutionControlBoard
100 WestRandolphSuite 11-500
Chicago,Illinois 60601

JamesHanington
Ross& Hardies’
150 N. Michigan,Suite2500
Chicago,Illinois 60601

RoyM. Harsch
Gardner,Carton& Douglas
191 NorthWackerDrive, Suite3700
Chicago,Illinois 60606

Ron Hill
MetropolitanWaterReclamationDistrict
100 EastErie
Chicago,Illinois 60611 -

~.lbertEttinger
.nviron. Law & Policycenter

.~,5E. WackerDr. Ste. 1300
Chicago,illinois 60601-2110

Susanfranzetti
SonnenscheinNath& Rosenthal
8000SearsTower
Chicago,illinois 60606

LisaFrede
ChemicalIndustryCouncil
250 E.DevonAve. Ste.239
DesPlaines,Illinois 60018

KatherineHodge
Hodge,Dwyer,Zemari

- 3150 Roland Ave.
P.O.Box 5776
Springfield, Illinois 62705-5776

FredL. Hubbard
415.NorthGilbertStreet
P0Box 12
Danville, Illinois 61834-0012

FrederickKeady
Vermihlion CoalCo.
P0.Box688
Glenview, Illinois 60025-0688


