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ESGWATTS, NC., anIowacorporation,
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ILLiNOIS ENVIRONMENTAL

PROTECTIONAGENCY,
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) PCB 94-243
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) (Permit Appeals- Land)
) (Consolidated)
)

DISSENTINGOPINION(by J. TheodoreMeyerandJ. Yi):

Werespectftzllydissentfrom themajorityordertodayastheresultofourfrustrationwith
thecontinuingtardinessofthe filings from theIllinois EnvironmentalProtectionAgency
(Agency). While we agreethat theexclusionoftheAgency’sPostHearingBrief isnot theproper
vehiclefor sanctioningtheAgencyin this case,webelievethatin theibturesuchsanctionmaybe
appropriate.Wealsounderstandthedemandsthat theAgencyhason thefew resourcesatits
disposalandit is reasonablefor theBoardto expectlatefilings in afew instances.However,in
this casewheretheAgencyagreedto thebriefingschedule,thereisno excusefor suchlatefiling
exceptfor thepossibleunder-staffingattheAgency. Whilewearenot sayingthatbeingunder-
staffedis anacceptablereasonfora latefiling it is areasonthat thisBoardcanunderstandand
appreciate.

TheassignedAgencyAttorneyin this matterstatedthat sincetheAgencyreceivedthe
PostHearingBrieffromESGWattsTnc., on January12, 1996and thefiling oftheAgency’sPost
HearingBrief, heworkedthefollowing hours:’

hoursworkedarenot actualhoursbut calculatedpursuantto theAgency’s

Friday, January12, 1996 15 houn
Saturday, January13, 1996 4 hours
Sunday, January14, 1996 8 hours
Monday, January15, 1996 17.5 hours
Tuesday, January16, 1996 17 hours
Wednesday, January17, 1996 17 hours
Thursday, January18, 1996 20.5 hours
Friday, January19, 1996 19.5 hours
Sunday, January21, 1996 5 hours
Monday, January22, 1996 10.5 hours
Tuesday, January23, 1996 14hours
Wednesday, January24, 1996 18 hours

‘We assumethatthecalculationofthe
time sheets.
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TheAgencyAttorneyhasalsofiled appearances,asarespondent,in twenty-six(26)othermatters
beforetheBoard. If theAgency is under-staffed,or if thisoneattorneyis overutilized, it should
seekadditionalattorneysin orderto insuretimely filing beforetheBoard. Thefailure to address
thisresourceproblemcreatestheunnecessaryrisk thatwemaybe facedwith asituationof
decidingmatterswithout thebenefitoftheAgency’sarguments.Additionally, wewould like to
notethattheAgencycouldofrequestedfor additionaltime to file its PostHearingBriefprior to
thefiling duedateandpossiblyavoidedthissituation. TheAgencyshouldconsiderthis approach
in thefuture.

Forthereasonsstatedabovewerespectfullydissent.

iiTheodoreMeyer Jose?~!i_I
BoardMember Boa-d Member

I, DorothyM. Ciunn, ClerkoftheIllinois PollutionCo trolBoard,herebycertit~’that theabove
dissentingopinionwasfiled on theióP’ dayof 199~.
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-, PLPC4~Jk.

DorothyM. 9G�n.Clerk
Illinois PolluQ~hControlBoard

Thursday, January25, 1996 18.5 hours
Friday, January26, 1996 23.5 hours
Saturday, January27, 1996 16 hours
Sunday, January28, 1996 16 hours
Monday, January29, 1996 22 hours
Tuesday, January30, 1996 20 hours
Wednesday, January31, 1996 24 hours
Thursday, February1, 1996 24 hours
Friday, Fehniary2, 1996 1 S.5 hours
Saturday, February3, 1996 14.5 hours
Sunday, February4, 1996 12.5hours
Monday, February5, 1996 17.5hours


