ILLINGIS POLLUTION CONTROL BOARD

MINUTES OF REGULAR MEETING
OCTOBER 8, 1970, ROOM 212, CAPITOL BUILDING, SPRINGFIELD, ILL.

The Board first approved, with typographical changes,
minutes of Board Meetings held August 31, September 2, 4,
14 and 16. Next, with Mr. Lawton taking no part in the de~
cision, the Board rejected by a 4 to 0 vote motions to dis-
miss the several cases filed against the North Shore Sanitary
District, ##70-7, 70-12, 70-13, and 70-1l4. The Board held in
#70-7, League of Women Voters v. North Shore Sanitary District,
in a opinion by Mr. Curriesthat the complaint was not duplicitous
despite the pendency of a court action by the Attorney
General against the Sanitary District for causing pcllution
of Lake Michigan. The reason for the ban of duplicitous com-
plaints, Mr. Currie said, was not the fear on one conplaint
before the Board, it was the fear of many. "In my view," he
said, "it would subvert the entire scheme of the statute,
which was that this Board would be the primary tribunal in
poliution cases, if the mere pendency of a suilt in court were
to oust this Beoard of jurisdiction." Moreover, he added, the
Attorney General's action did not even arise under the same
law as the complalnt pending before the Board.

In ##70-12, 70-13, and 70~1l4, Facktor, Winston, and Brown
v. North Shore 3Sanitary Dilstrict 1% was argued that the com-
plaints were frivolous because the rellef sought included the
closing of a sewage treatment plant and such relief could nct be
sericusly considered by the Board. However, tThe opinion
by Mr. Currie concluded, the complaint alleged a serious vio-
lation of the pollution laws; it was up to the Board what
relief to grant; the complaint had been drafted without benefit
of counsel; and leave to ammend was granted. Other grounds for
dismissal in ##12, 13, and 14 were similarly found wanting. Mr.
Kissel added that the pendency of the League of Women Voters
case did not render the other complaints against the North
Shore Sanitary District duplicitous because while the League case
was concerned with water pcolluticn of Lake Michigan the cother
cases principally concerned air pollution from the Clavey BRoad
Sewage Treatment Plant. Mr. Currie agreed to modify his opinion
in the Facktor case to incorporate Mr. Kissel's suggestion, and
both opinions as amended were approved by the Board. Mr. Currie
appointed Mr. Kissel hearing officer in ##12, 13, and 14,




Mr. Kissel asked for guildance from other Board Members as
to the question of consclidation of the various complaints
against the North Shore Sanitary District. Agreeing that the
gquestion of consolidation was one within the discretion of the
hearing officer, Mr. Aldrich, Mr. Dumelle and Mr. Currie all
expressed agreement with Mr. Kissel that it would be desirable
to consolidate these cases, in order, in accordance with the
purposes of the Environmental Protection Act, that all envir-
onmental aspects of a pollution problem, whether concerned with
ailr or with water, be consldered in a unified proceeding.

The Board then unanimously authorized hearings in #70-19,
Ozark-Mahoning Co. v. EPA, and in #70-20, Deere & Co. v. EPA.
Both are variance requests. Ozark-Mahoning seeks permission
to emit particulate air pellutants in excess of the regulation
limitaticns during the time required to install control egquip-
ment on its fluorspar processing plant in Hardin County, and
Deere seeks permission to conduct cpen burning on a single day
for purposes of fire-fighting instruction at its plant near
Moline. Mr. Currie observed that although the statute does
not require a hearing in every variance case the procedural
rules about to be adopted by the Board reguire a hearing un-
iess it is clear Yo the Board form the papers filed in support
of the variance petition that the variance clearly must be
granted or denied. So far, he saild, the Board had held hear-
ings in every variance case, and he thought this was a good
practice., Everyone is more comfortable, he said, when there
is an opportunity for anyone interested to come in and spread
the facts out on the record. He also pointed out that the Ozark-
Mahoning case seemed to involve a long-standing operation
that may have been subject to the particulate regulations when
they were adopted in 1967. He further observed that, although
the statute does not require the Board to vote on whether or
not to authorize a hearing until after 21 days have passed,
he thought 1t advisable, if a hearing seemed necessary, to
authorize it as early as possible in order to make sure that
the Board decided the case as expeditiously as possible and
within the 90 days during which the Board is required to pass
on the petition.

The Board then unanimously approved a motion by Mr. Kissel
in #R70-1 to repeal all regulations providing for exemption of
local political subdivisicns from the air or water pollution
laws and regulations and unanimously adopted an opinion pre-
pared by Mr. Kissel explaining the reasons for the Board's ac-
tion. These provisions, Mr. Kissel explained, were obsolete




because the Enviromnmental Protection Act has state wide
application and makes no provision for lccal exemptions. The
Board then unanimously voted to repeal regulations SWB-3 and
SWB-16. SWB-3 established procedural rules for the Sanitary
Water Board and SWB-16 adopted a common seal for the Sanitary
Water Board. Both these regulations were obsolete since the
Sanitary Water Board has been abolished.

In #R70-4, the procedural rules for the Board, the Board
first unanimously approved several amendments proposed by Mr,
Currie to the revised proposal. A copy of the amendments is
attached to these minutes. Apart from minor typographical
changes, these amendments relate to discovery to ex parte
contacts, and to written testimony. The discovery amendment
makes clear that only in extraordinary circumstances are de-
positionsg to be used directly as evidence, and the Board
agreed with Mr. Kissel that the power to permit depositions
to be used as evidence would be only sparingly invoked. Another
amendment made clear that persons submitting written state-
ments in adjudicatory hearings must submift to crosg-examination.
The final amendment made clear that the limitation on ex parte
contacts did not forbid such administrative contacts as would
be proper for judlclal officers. Mr. Currie explained that
he had chosen the word "administrative" rather than
"procedural®™ to describe permissible contacts in order to
stress that only the most petty and ministerial of matters and
not all those characterized as procedural in the sense of
being included in our procedural rules could be handled in
an ex parte manner.

Mr, Dumelle then asked the Board to delete from Rule
602 (a) the prohibition on ex parte contacts concerning
individual pollution sources that might become, but were
not yet, subjects of proceedings before the Board. The rule
as written, he salid, might preclude the Board from touring
factories or sewage treatment plants incorder to gather in-
formation about processes and problems which the Board sorely
needed. Mr. Kissel suggested that Mr. Dumelle®s objection
might be cured by writing & reasonableness regulirement into
the rule. Mr. Currie said that he was in sympathy with Mr.
Dumelle's suggestion, but he wanted the rules to make clear that
the Board would not go out and obitain facts about individual
pollution scurces from informal contacts and fthereby pre-
Jjudge cases. Mr. Currie then proposed and the Board unanimously
adopted the following language: "ExXx parte contacts with respect
to individual pollution sources which may become the subject of
such a proceeding are permissible to the extent that information
so received is relevant to possible rule-making proceedings,




but caution shall be exercised by Board Members and employees to
aveid pre-judging the merits of any potential individual case".
Appropriate connecting language to accord with this amendment

was also approved. Mr, Charles Pardee then asked whether the
Board really wanted papers filed to be stapled in the upper right
hand corner. Mr., Currie said that he found such fastening made
papers gwkward to handle, and the Board unanimously amended the
porposed rule to refer to the upper left hand corner.

Mr, Lawton then moved and Mr. Kissel seconded that fthe pro-
posed rules as amended be adopted, and the mction passed
unanimously. Mr. Dumelle, noting that procedural rules were
essentlial, urged the Board to remain open Lo suggesticons for
simplifying the rules in order to avolid frightening laymen
away from approaching the Board., Mr. Currie said that the Board
would welcome suggestions for further amendments to tThe pro-
cedural rules at any time. At Mr. Currie's request the Board
then unanimously vofted to certify that an emergency existed
reqguiring that fthe procedural rules go into effect immediately
upocn thelr filing wilth the Secretary of State because the
rules were urgently needed for the guidance of parties before
the Board in pending cases. In support of this posiftion Mr.
Kigsel summarized the numerous cases pending on the docket and
scheduled for early hearing. Mr. Currie noted that he had
prepared a written opinion teo explaln the procedural rules,
but that because 1t had net yet been circulated tc Board Members
he would ask its approval at the Board meeting October 14th in

Chicago.

Mr. Xissel then reported that he had held & pre-hearing
conference in #70-4, EPA v. Commonwealth Edison Co., which
alleges a violatlion of the alr pollution regulations at the power
plant in Joliet, I1linois. The hearing had already been once
postpened due to conflict with the federal thermal pollution
workshop, and Mr, Klssel said it probably would have to be
postponed agaln until about November 23, becguse the Agency
nad recently filled a long series of Iinterragatories which there
was not adequate time to answer before the scheduled hearing
date. He added that Edison's anticipated motion to dismiss would
be considered as a substantive defense at the time of the hear-
ing. He stressed that he believed the hearing had been delayed
much too long in this case. He hoped that other hearing officers
would not be confronted with similar problems in the future,
and that in the future the Board would not be confronted with
late requests for discovery. Mr. Currie commented fthat Mr.
Kissel'™s handling of this difficult case had been excellent and
cbserved that 1t was imperative that the Board not get bogged
down in delays, that discovery motions not be made at the last




minute, and that people show up for the hearing dates. The
procedural rules, he said, include a very strict requirement

for the granting of continuances. The courts, he sald, are

toc slow and continue to get sliower. The Board, he said, was

not going to fall into that particular misfortune; Attorneys would
have to get used to the idea that the Baord meant to get its

job done expedifticusly. Mr. Kissel added that the new pro-
cedural rules require a hearing tc be scheduled within sixty

days after a complaint is filed.

Mr., Currie pointed out that the Board had recently held
two hearings on the revision of the existing air-pollution
episode regulations which had been in force since the pre-
ceding Spring. Mr. Lawton, hearing officer in that pro-
ceeding, said that ar additlional hearing would be held on this
subject in Edwardsville at 9:00 October 28 at Southern Illinois
University. Mr. Currie pointed out an omission of additional
proceedings on October 28th from the last Newsletter sent out
by the Board. A Board Meeting is scheduled for 10:00 and a
‘hearing on compliance dates for secondary treatment along the
Mississippl River for 2 p.m. that same day and place. Mr.
Currie also added that he was preparing a revised draft of
the proposed amended episode regulations, which would be
.available in advance of the October 28 hearing.

Mr, Klssel then reported on hearings he had held in
Chicago on the problem of thermal poliution of Lake Michigan, saying
that addltlonal hearings had been scheduled on that subject for
November 4 and 5 and suggesting that those hearings be in a format
which would permit a dialogue among scientists holiding conflict-
ing points of view. Mr. Currie added that Board Members had
further pursued the subject of thermal pollution as official
participants in the Federal~State Lake Michigan Enforcement
Conference recently held in Chicagc. He noted that the Chairman
of the Conference had stated his intention of reccnvenling the
Conference after a week's opportunity for situdy in order to make
a formal recommendation as to what thermal discharges, if any,
ought to be permitted. He stated that 1in his view the Board would
be unable to make any reccmmendation for a proposed standard untill
after the completion of the Board's own hearings on thermal
poliution in November., Mr, Kissel agreed and urged that the
Federal Water Quality Administration propese a standard for
consideratlion by the States.on the basis of the five-day hearings
which FWQA had conducted. Mr. Currie said he would ask FWEA
for such a recommendation and added that FWQA had promised to
make 1fts experts avallable as witnesses in the November hearings.




Mr., Kissel noted that suggestions made by Board Members at

the federal conference, 1f adopted, sould serve greatly to
improve the procedures of that conference. Mr. Dumelle
suggested that the Board might consider adopting as a partial
position Commonwealth Edison's proposal of a moratorium

after the construction of plants presently under construction.
However, he dropped the suggestion after hearing the views of
other Board Members who preferred to awalt the outcome of
further Board hearings.

Mr. Kissel observed that Commonwealth Edison Co. had
recently filed with the Board a request for a Title VI A
permit to permit the operation of a new nuclear generating
facility, the third such unit at the Dresden Plant. Mr.
Kissel noted that he had been appointed hearing officer and
that he would set a hearing on this matter in the near future.

Mr. Dumellie then asked, 1n connection with the status
report on court cases filed by the Southern Division cof the
Attorney General's office, whether the Attorney General
wanted any guldance from the Board as to cases on that list.
He noted that a number ¢of these cases which had been filed
sometime ago were presently in abeyance walting further
dirvectior from the Sanitary Water Board, which was no longer
in existence., Mr. Fred Hopper of the Attorney General's
office reported that his offlce was proceeding as
expeditiocusliy as possible to resolive those cases and that
to his knowledge there was no action the Board should fake
with regard to them. Mr. Kissel commended Mr., Hopper for
submitting status reports and offered to write a letter re-
questing that similar reports be filed regarding cases in the
northern part of the state. Mr. Currie said this would be
the second such letter and that this was the third time the
issue had come up in a publiic Beard meeting.

Mr. Lawton asked that the procedural rules be given wide
dissemination, Mr. Currie sald 2000 copies were being made
and would be distributed.

I, RBegina E. Ryan, certify t%iﬁ the Board has approved the above
minutes this Zf(4 day of N L g 1970~
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Pursuant to the authority conferred by
Section 26 of the Environmental Protection
Act, approved .June 26, 1970, the Pollution
Control Board hereby adopts the above Pro-
cedural Rules.

L, David P. Currie, certify that the Pollu-
tion Control Board adopted the above

Procedural Rules the 16th day of October
19790 ,

»
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David P. Currie
Chairman

State o.* Hlinois
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Pollution Control Board

Procedural Rules.
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Stdte of Illinois
POLLUTION CONTROL BOARD

309 West Washington Street, Suite 300

CERTIFICATION

I, David P, Currie, Chairman of the
Poliution Control Board, State of Illinois,
hereby certify that the attached Rules and
Regulations, establishing procedural rules
for the Board, are true, complete and cor~
rect copies of Pages 1-43, promulgated pur-
suant to the Environmental Protection Act,
H.B. 3788, 76th G.A., effective July 1, 1970,
and that they are filed with the Index Divi-
sion of the Office of Secretary of State as
required by "An Act concerning administrative
rules,” approved June 14, 1951, as amended.

Pursuant to the provisions of "An Act
concerning administrative rules," approved
June 14, 1951, as amended, I further cer-
tify that an emergency exists requiring that
the attached Rules and Régulations become
effective immediately upon filing with the
Secretary of State. The specific reason for
the emergency is that these Procedural Rules
are needed for the guidance of the Board and
of persons appearing before the Board in
numerous rule making and adjudicative pro-
ceedings already pending before the Board
and scheduled for prompt hearing.

Dated thié 16th day of October, 1970,
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David P. Currie

Chairman, Pollution Control Board
State of Illinois
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ILLINOIS POLLUTION CONTROL BOARD
RULES AND REGULATIONS

(May be cited as PCB Regs.)

Ch. 1l: PROCEDURAL RULES
(Adopted October 8, 1970)

PART I:

101 Applicability. The Rules in Parts I-vIr
of this Chapter govern the practices
and procedures of the Pollution Control

Board, and all proceedin
the Board. gs conducted by

102 Defipitions. As used in Parts I-VIof

this Chapter, the following te
rms
have the meanings mvmnﬁmpmmu shatt

GENERAL RULES

_ (a) the term "Act" means the
nvironmental Protection Actjasd
omgrdindty v do, L

(b) the term "Board" mea
: ns th
Pollution Control Board:; ©

(c) the term "Agency"
) Y meansg the
Environmental Protection Agency;

(d) the term "Institute" means

the Illincis Institute for Envi .
Quality, nvironmental

(e} the term "Hearin i
g Officer"
means a person duly qualified and

designated as a hearing offi
ce
Section 5 (a) of the wmn“ T under

(f} the term "Clerk"
Clerk of the Board means the

(g) the term "person" means any
persen defined in Section 3 (i} of the

ACti (W) Chavimmda
() wpoes

(&) NPDeg prmdt

103 Eiling.-

104

(h} the term "Chairman" means the
chairman of the Pollution Control Board.

Documents and requests permit-

ted or required to be filed with the

Board or its clerk shall be addressed

to and mailed to or filed with the ., ¢ spges
Clerk, Pollution Control Board, 309 SLMH rw
Washington Street, Chicago, Illinois

60606. The office of the Clerk is open

for filing and inspection and copying of

documents from 9 a.m. to 5 p.m., Monday

through Friday, except on national and

‘State legal holidays.

Form of Documents. (a) Documents shall
clearly show the file or docket number

and the title of the proceeding in con- .
nection with which they are filed.

(b) Except as otherwise provided,
ten copies of all documents including
complaints, motions, petitions, and
notices of appeal shall be filed with
the Clerk.

(c) Documents shall be typewritten
or reproduced from typewritten copy on
unglazed white paper of greater than
12 pound weight and measuring 8" x 10%"
or 8%" x 11". Reproductions may be made
by carbon or electrostatic copying
machine or any other process that pro-
duces legible black-on-white copies. All
documents shall be fastened on the left
gide or in the upper left hand cormner.
The left margin of each page shall be at
least 1% inches and the right margin at
least one inch.

(d) One copy of each document
filed shall be signed by the party or by
his authorized representative or
attorney.




105 Computation of Time.

106

Computation of
any period of time prescribed by these
rules or the Act shall begin with the
first business day following the day
on which the act, event or development
initiating such period of time occurs,
and shall run until the end of the last
day, or the next following business day
if the last day is a Saturday, Sunday,
or legal holiday. Where the period of
time is five days or less, Saturdays,
Sundays and legal holidays shall be k!
excluded in the computation of time. ﬁ

Notice requirements shall be con-
strued to mean notice received, but i
proof that notice was dispatched by :
heans reasonably calculated to be re-
ceived by the prescribed date shall be

proma facie proof that notice was
timely received.

Appearances. (a) Any person entitled

to participate in Board proceedings may
appear as follows:

(1) A natural person may
appear in his own behalf or by an
attorney at law licensed to practice
in the State of Illinois, or both.

(2) A business, nonprofit,
or government organization may appear
by any bonafide officer, employee, or
representative, or may be represented
by an attorney licensed to practice in
the State of Illinois, or both.

'
(b) Attorneys not licensed to _
pPractice in the State of Illinois may

appear on motion.

Aow An attorney appearing in a
Tepresentative capacity shall file a

written notice of appearance on a form
prescribed by the Board.

4=

{(a) The momﬂww

11 maintain files containing a
wwwoﬂahﬁH05 submitted to or produced
by the Board or any of w%m members d's
relating to matters within the mOWH -
jurisdiction, except that interna mmw 3
munications of the Board shall UMBUPHQ
only at the request of a mcwwm m . Mwm
Without limiting the generality o
foregoing, the files shall Msowcﬁm.w .
among other things: pleadings, Ebmwmﬂ '
notices, minutes, transcripts, exhibits,
orders and opinions; proposed and .
adopted regulations; oosacﬂwomﬂwwmw Hm
or from the Board or any Board m w ;
newsletter and other Board Hmwmmmwmm
business records; informal compla mnm
received; and such internal commun
cations as may be filed by Board
members.

: A1l such files shall be open
to Hmhwwnmwwm public inspection mwm
copying, except material mﬂmsvwm "4
Board order, "Not Subject to Dis- ial
closure."” Only the following mater
may be so stamped by the Board:

(1} information which con-
stitutes a trade secret;

(2) information wﬂw<wwmamm
against introduction in judicial pro-
ceedings;

(3) internal communications
of the Board;

(4) information concerning
: con-
secret manufacturing procésses Or C
fidential data submitted by any person
under the Act.




(c) Except in the case -
ternal communications, EmmeHMM WWmHH
be stamped "Not Subject to Disclosure"
oﬁwm upon written application at the
time the material is submitted. An
Application for Nondisclosure shall
contain the following:

AHV. identification of the
vﬂmonmw material, or parts of material,
for which nondisclosure isg sought;

{(2) citation of the

cit particu-
¢mﬂ category eligible for nondisclosure
into which the material falls;

(3) a concise statement to
the reasons supporting nondisclosure.

The Board shall promptly rule on e
Application for zouawmQWOmch and Mmmw
form the applicant of its decision.
An bﬁ@wwnmﬂwon for Nondisclosure shall
bar public inspection until the Appli-

omﬂnouwwmummsawm
Boird” posed of by the

Internal communications ma
y be so
Stamped by any Board member, subject
to review by the Board.

(d) The Clerk shall maintai
! na
comprehensive index of all Board files
Open to public inspection.

{e) Reasonable copying facilities

mumww be made available at the Board
offices. Reguests by mail shall be
honored. The cost of copies shall be
$0.10 per page, plus mailing cost.

Notwithstanding the above, the Board
reserves the right to contract with
@ professional reproduction service
for any copying that would impose a
substantial administrative burden on

-6
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" the Board, and to charge the actual

cost incurred by the Board plus
mailing cost.

Publicationg. The Board shall publish
at least once each month a newsletter
containing notices of meetings and
hearings and reports of Board activi-
ties, one copy of which shall be sent
without charge to anyone requesting
it. Copies of the Act and of regula-
tions proposed and in force shall be
provided without charge in reasonable
quantities. The Board shall publish
its decisions and orders and may offer
to mail these to subscribers regularly
at a reasonable cost.

Board Meetings. (a) All decisions of
the Board shall be made at meetings
open to the public. Three members of
the Board shall constitute a guorum,
and three affirmative votes shall be
required for any final determination
of the Board, except in a proceeding
to remove a seal under Section 34(4)
of the Act.

The Board shall hold at least one
meeting a month and shall adopt at
the beginning of each fiscal year a
schedule of meetings which shall appear
at least once in its minutes and news-
letter. Special meetings may be
called by the Chairman or by any two
Board members upon delivery of 24 hours'
written notice to the office of each
member. Public notice of all special
meetings shall be given at least 24
hours in advance of each meeting, by
posting at the Board's offices and by
mailing or, when time requires, by
telephoning to all news media on the
Board's mailing list. In emergencies

.INI-
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in which a majority of the Board certi-
fies that exigencies of time require a
special meeting to be held immediately,
the requirements of notice to news media
and 24 hour written notice may be dis-
pensed with, and Board members and media
shall receive such notice as is reason-
able under the circumstances. Notice of
changes in the regular meeting schedule
shall be given as in the case of special
meetings, and in addition 10 days' notice
shall be given by publication in a news-

paper of general circulation throughout
the state.

The Board shall keep a complete and
accurate record of all meetings includ-
ing the votes of individual members on

all adjudications and proposed regula-
tions.

dnformal complajpts. Complaints about

particular pollution sources shall be
referred to the Clerk, who shall main-
tain a file and index of such com-
plaints, send a copy or memorandum of
the communication to the Agency, notify
the complainant of his right to commence
an enforcement proceeding, and provide

a form on which a formal complaint nay
be made. The Clerk shall circulate a

monthly list of informal complaints to
each Board member.

’

PART IT: NONARJUDICATIVE PROCEEDINGS

201 Applicability.

202 Adeption of Regulations.

The rules in this Part
apply to all Board proceedings other
than adjudicative proceedings.

; . No substan-
tive regulation shall be adopted,

amended, or repealed by the Board until
after a public hearing within the area

-8~
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204

WOmwwﬁm State concerned, and in the case

f-State-wide regulations, until after
public hearings held in at least two

-areas of the State,.

Ten copies
proposal for adoption, amend-

m.Emnﬂ. or repeal of a substantive re-

gulation shall be f£iled with the Clerk.

Each proposal shall include:

{(a) the text of the proposed

W”ummcpmn»os or amendment; and

(b) a statement of the reasons
supporting the proposal, including a
short and plain statement of facts

“ known to the proponent which support .

the proposal, and a short and plain
statement of the purpose and effect

of the proposal. Where the proposal
covers more than one substantive point,
the supporting statement shall include
such statements in support of each
point,

Aythorizatiopn Of Hearing. If the pro-
posal is made by the Agency, the Insti-
tute, or a Board member, or if it is
accompanied by a petition signed by at
least 200 persons, the Clerk shall
assign a docket number to the proposal
and distribute copies to each Board
member. If the proposal is not made

by the Agency or the Institute, the
Chairman shall place the matter on the
agenda for Board decision whether or
not to authorize a hearing. The Board
shall authorize a hearing unless it de-
termines that the proposal is devoid of
merit, or deals with a subject on which
a hearing has been held within the pre-
ceding six months, or is not accompanied
by an adequate statement of supporting

-g-




reasons. If the Board rules against a
hearing, it shall enter an order setting
forth its reasons for so ordering and
shall notify the proponent of its
decision. The Board may hold a hearing

on any proposal that does not meet the
requirements of this section.

If the proposal is made by the Agency
or the Institute, or if the Boarad
authorizes a hearing, the Chairman shall
designate a Hearing Officer, who shall
be an attorney licensed to practice law
in Illinois, shall designate an attend-
ing Board member, and shall notify the
proponent of such designation. A quali-
fied member of the Board may serve as
Hearing Officer and need not be attended
by another member of the Board.

205 Notice of Hearing. (a) The Hearing
Officer, after appropriate consultation
with the proponent, shall set a time
and place for hearing, which shall be
within 60 days after the date on which
the proposal was received by the Clerk
in cases in which a hearing is required
by Rule 204. The Hearing Officer shall
give notice as follows, at least 20 days
prior to the date of the hearing:

(1) to the proponent, by mail;

(2) +to all persons on the
Board's mailing list, in the Board's
newsletter or by special mailing;

{(3) by public advertisement
in a newspaper of general circulation
in the area of the state affected.

(b) The Board shall make avail-
able to any person copies of proposed
regulations and supporting statements at
the time the hearing date is announced.

=10~

Hearing O cer shall have the duty to
conduct a fair hearing, to take all
necessary action to avoid delray;t0
Maintain order, and to ensure develop-
ment of a clear and complete record.
He shall have all powers necessary to

these ends including (but not limited
to) the power to:

(1) require prior submission
of expert testimony and exhibits in
writing:;

{(2) require all parties to
state their position with respect to
the proposal:

(3) administer oaths and
affirmations; :

{4} examine witnesses and
direct witnesses to testify;

(5) regulate the course
of the hearing;

(6) 1limit the number @m.
times any witness may testify, limit
repetitious or cumulative testimony,
and establish reasonable limits on
the amount of time each witness may
testify.

(b) When prior submission of
written testimony is required, ten
copies shall be filed with the Clerk,
and one additional copy with the
Hearing Officer. Rebuttal testimony
and exhibits may also be required to
be submitted in writing, not earlier
than 14 days after the submission of
direct testimony and exhibits. Notice
of a requirement for prior submission
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of written testimony and exhibits shall
be given to all per

Sons required to be
notified by Rule 205 not later than 20
days prior to the

date upon which direct
testimony is to be submitted.

207 gubooepas, (a)

The Hearing Officer or
the Board may iss

ue subpoenas for at-
tendance of a witness at a hearing under

this Part. Subpoenas may include a com-
mand to produce books, papers, documents
or tangible things designated therein
and reasonably necessary to resolution

of the matter under consideration.
poenas shall conform to the reguirements
of Rule 314 (b) and (c}.

c}

208 Crosg Examination.
witnesses by any m

by counsel for the

Cross examination of
ember of the Board,
Board, by the propo-
nént of the regulations under considera-
tion, and by representatives of the
Agency, the Institute or the Attorney
General shall be permitted, Cross
examination by any other person shall be
permitted in the discretion of the
Hearing Officer. Repetitious cross

examination may be limited by the Hearing
Officer. :

209 Mxjiten Submissions.
a written submission on any proposal by
filing it with the Clerk, subject to the
Hearing Officer's order under Rule 206 (a)
(1) and (b). The record will remain .
open for written rebuttal statements for
ten days following the close of the
hearing, or for such other reasonable
time as the Hearing Officer shall direct.

210 Record. All testimony shall be recorded
verbatim. Before the transcript is
filed with the Clerk, the Hearing Officer
shall receive corrections from any person,
examine the transcript for accuracy and

Any person may make

~12-
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7o it. The transcript as so_ap-
_mwwMMMm all written testimony, mHH#
zwwaUMwm offered MﬂHﬂOﬂMMMMwomaMMMmmwosm
‘he hearing, and all wr
MWM@& with mﬁm Clerk under wnwmwwowwmhw
shall constitute the record.

" 'shall certify the record to the Board
. when it is complete.

. After
the
red rule making hearing, .
. wowwmssmw revise the GHOGOmmMOHMMMWMwwoam
- re adoption in response -
NMMM made at the hearing, zwﬂro¢ﬂﬂmmd
ducting a further hearing on w:m e
visions. The Board shall specify e
portions of the final form of ﬁsmonmmmw
lations that-differ from the vw ww
MM which the hearing was S@H@. 5 Mo
send such statement of ﬂmﬂmeOWMOﬁOmmw~
d on the origina
B a1l o1 i to all persons on
and shall give notice ons
i t that suc
the Board's mailing lis S may
ent is available. Any p
Nwwwmﬂ written mﬁ&SWmmwmﬂ mwﬂwmmwwnmwmnw
revision by filing 1 :
MMM&HS 10 days after such aowpam.mHMMMM%
revised regulations shall not Umnw
adopted until two weeks after su
notice.

. Any person
212 heard on the original wﬂovOmmwm MM Mqun
the Board's mailing list, shal Do given
notice of the Board's final act M won
Board shall publish a written omsw o -
stating its reasons supporting
lations as adopted.

‘the Board may conduct
other Proceedinds. ;
213 such other nonadjudicative wmmHMMvawwn
may be necessary ﬂOmmnmwwmwwmwwomuwnam
s of the Act. uc :
WMMMH be conducted mnnonmwﬁawﬂo these
Rules to the extent applicable.
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PART III: ENFORCEMENT PROCEEDINGS

301 Applicability. The rules in this Part
apply to proceedings to adjudicate
mwwwmma violations of the Act or regu-
lations or orders of the Board.

wom.mwm!muklhbhhhmhm. An enforcement pro-

ceeding may be commenced by the Agency
or by any person.

303 Parties. (a) The Agency or person
initiating an enforcement proceeding
shall be designated the complainant.

Any adverse party shall be designated
the respondent.

{b) zwmboamﬁ of a party is not a
ground for dismissal, but the name of
any party may be corrected at any time,

(304 Notice apd Complaint, (a) An enforce-

ment action shall be commenced by the
service of a notice and complaint upon
all respondents and the filing of copies

of the notice and complaint with the
Clerk.

(b) The notice shall be directed
to ﬂww respondents notifying them of
ﬂbm.mwwwum of the accompanying com-
plaint and that they may be required

to attend a hearing at a date fo be set
by the Board.

(¢) The Complaint shall contai
the following: "

) (1) a reference to the Pro-
vision of the law or regulations of

which the respondents are alleged to
be in violation 7

-
’

(2) a concise statement of
the facts upon which the raspondents
are claimed to be in violation; ang

1
M

"(3). a concise statement of

_wrm.ﬂmemm which the complainant seeks,

305 JSexvice., (a) A copy of the notice and
omplaint shall either be served per-
‘gonally on the respondent or his author-
zed agent, or shall be served by regis-
tered or certified mail with return re-
ceipt signed by the respondent or his

- authorized agent, Proof of service of
the notice and complaint shall be made
. by affidavit of the person making per-

' sonal service, or by properly executed

‘registered mail receipt. Proof of
service of the notice and complaint
shall be filed with the Board immedi-
ately upon completion of service.

(b) All pleadings, motions, and
discovery notices, after notice and
complaint, shall be served personally

—‘or by registered or certified United
States mail.

306

. The Clerk
shall assign a docket number to each
complaint filed, deposit the complaint
and notice in the Board's files, and
distribute copies to each Board member.
If the complaint is filed by a person
other than the Agency, the Clerk shall
also send a copy to the Agency, and
the Chairman shall place the matter

on the agenda for Board determination
whether the complaint is duplicitous
or frivolous. The parties, the Agency,
and the Attorney Génaral sharlbe—
bOﬂ#mWMMHWbﬂ!EMM&@M Héa¥d on this
question before the Board. If the
Board rules that the complaint is dup-
licitous or frivolous, it shall enter
an order setting forth its reasons for
so ruling and shall notify the parties
of its decision.
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If the Board rules that the com
plaint is not duplicitous or frivolous,
or if the complaint is filed by the
Agency, the Chairman shall designate
a Hearing Officer and notify the parties
of such designation.

law in Illinois, and may be a member of
the Board if otherwise qualified.

Botice of Heaxing. (a) The Hearing
owmwomﬂs after appropriate consulta-
tion with the parties, shall set a time
and place for hearing which date shall
Um not later than 60 days after the
filing of the complaint., The hearing
shall be held in the county in which
the alleged violation occurred or in
such other place as the Hearing Officer
shall for stated cause designate. He -
shall give notice as follows, at least
21 days prior to the date of the hearing:

(1) to the parties, in
accordance with Rule 305(hb);

(2) to all persons on the
Board's mailing list, in the Board's

newsletter or by special mailing;

] .ﬁuv except when the Agency
1s complainant, by public advertise-
ment in a newspaper of general circu-

lation in the county in which the cause
of action arose.

(b) The Agency shall give notice of
each complaint and hearing in which it
is the complainant not later than 21
mmMm.vHMOH to the date on which the
hearing is scheduled to the following:

(1) any person who has com-
plained to the Agency with respect to
respondent within six months Preceding
the date of the complaint;

-16-

The Hearing Officer -
shall be an attorney licensed to practice

308

s {2) any person in the county
in which the alleged offending activity
occurred who has requested notice of

- enforcement proceedings;

(3) the Attorney General,
and the State's Attorney in the county
in which the alleged offending activity.
occcurred; _

(4) the public, by public
advertisement in a newspaper of general
circulation in the county in which the
cause of action arose.

(c) Failure to comply with the
notice requirements of this section may
not be used as a defense to an enforce«
ment action, but any person to whom
notice should have been given may have
the hearing postponed if prejudice is
shown, upon motion to the Hearing Officer.

Motions and Apswer. (a) Any respondent
may file an answer not later than five
days prior to the date of hearing. All
motions preliminary to a hearing shall
be presented to the Bocard or to the
Hearing Officer at least five days

prior to the date of hearing, or on

such other date as the Hearing OQfficer
or the Board shall designate.

(b} Unless made orally on the
record during a hearing, or unless
the Hearing Officer directs cotherwise,
a motion shall be in writing and shall
be accompanied by any affidavits or
other evidence relied on and, as ap-
propriate, by a proposed order. At
least ten copies of all such motions
shall be filed with the Board and at
least one copy served on each party.
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(c) Within five days after
service of a written motion, or such
other period as the Board or Hearing
Officer may prescribe, a party may
file a response in support of or in
opposition to the motion, accompanied
by affidavits or other evidence. If

no response is filed, the parties shall

be deemed to have waived objection to

party shall have
except as permitte
Officer or the

right to reply,
by the Hearing

the granting of the motion. The moving

(d) No oral argument will be

heard on a motion unless the Hearing

Officer or the Board directs otherwise.

A written brief may be filed with a

- motion or an answer to a motion, stat-
ing the arguments and authorities

relied on.

(e) A written motion will be
disposed of by written order and on
notice to all parties.

(f) The Hearing Officer shall
rule upon all motions, except that he
shall have no authority to dismiss or
decide a proceeding on the merits, or
for failure to state a claim, or for
want of jurisdiction, or to strike any
claim or defense for insufficiency or
want of proof. The Hearing Officer
shall refer any such motion to the
Board. The Board may decide such
motions at any time, but its inaction
shall not stay proceeding nor preclude
the Board from granting or denying the
motion at a later time.

{g) WMo interlocutory appeal may
be taken to the Board from a ruling
of the Hearing Officer. When in the
judgment of the Hearing Officer prompt
decision is necessary to prevent

- 18-
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detriment to the public interest or
unusual delay or expense, the Hearing
Officer may refer the ruling promptly
to the Board, and notify the parties
either by announcement on the record

ou&wsﬁWWﬁmﬂsOHwomHm.nrmrmwnwuawm
not in session. .

(h) Rulings of the Hearing Officer
may be reviewed by theé Board after con-
clusion of the hearing, but will be set
aside only to avoid material prejudice
to the rights of a litigant. The
Hearing Officer, if a member of the
Board, may vote upon motions to review
his rulings as Hearing Officer.

(i) Unless otherwise ordered,
neither the filing of. a motion nor the
certification of a gquestion to the
Board shall stay the 'proceeding or
extend the time for the performance
of any act.

(j) A respondent may partici-
pate in the proceedings without m@ﬂl
feiting any jurisdictional objection,
if such objection ig raised at or be-
fore the time the respondent files
his initial pleading or motion, or,
if no pleading or motion is made, be-
fore the commencement of the hearings.

. lidati u £ ¢ .
Additional Partiegs. In the interest
of convenient, expeditious, and com-~
pPlete determination of claims, the
Hearing Officer may consolidate or
sever enforcement, variance, permit
or other adjudicative claims involv-
ing any number of parties, and may
order additional parties to be
brought in.
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‘ontinuances. A motion for continu-
ance of any aspect of an enforcement
proceeding will be granted only upon

a showing of necessity to prevent
arbitrary and unreasonable hardship

to the party. All motions for continu-
ance must be supported by testimony
before the Hearing Officer by the

310 Intervention. (a) Upon timely writ-
ten application, the Hearing Officer
shall permit any person to intervene
in an enforcement proceeding, subject
to the necessity for conducting an
orderly and expeditious hearing, when
either of the following conditions

: person or persons having knowledge of
1s met: the facts supporting the motion.
(1} when the applicant is o " 312 Prehearing Conferences. (a) Upon
so situated that he may be adversely i B written notice by the Hearing Officer
affected by a final order of the i in any proceeding, parties or their
Board; or E B attorneys may be directed to appear at
R a specified time and place for a con~
(2) when an applicant's | ference, prior to or during the course
claim or defense and the enforcement e of hearing, for the purpose of formu-
proceeding have a question of law or L lating issues and considering:
fact in common. i
(1) the simplification of
(b) Ten copies of a petition o . issues;
for intervention shall be filed with - _
the Board and one copy served on each . (2) the necessity of de-
party not later than 48 hours prior to ! sirability of amending the pleadings
the date set for hearing of the mat- for the purpose of clarification, ampli-
ters set forth in the complaint. The g fication or limitation;
; Hearing Officer may permit later L
. intervention when there is good [ (3) the possibility of making
“ cause for the delay. : admissions of certain averments of facts
| . or stipulations concerning the use by
; {c) An intervenor shall have either or both parties of matters of
all the rights of an original party, mm public record to avoid unnecessary in-
except that the Hearing Officer may 2 troduction of proof;
: in his order allowing intervention _
3 provide that the applicant shall be : {4) the limitation of the
: bound by orders theretofore received, M_ number of witnesses;
. that the applicant shall not raise ;
issues which might more properly have : (5) the propriety of prior
been raised at an earlier stage of i mutual exchange between or among the
the proceeding, that the applicant £ parties of prepared testimony and ex-
shall not raise new issues or add : hibits; and
new parties, or that in other re- '
spects the applicant shall not inter- : (6} such other matters as
fere with the control of the litiga~- m may aid in the simplification of the
tion, as justice and the avoidance : evidence and disposition of the pro-
of undue delay may require. ceeding. 91
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(b) Action taken at the confer-
ence shall be recorded in an appropri-
ate ruling, unless the parties enter
upon written stipulation as to such
matters, or agree to a statement there-

of made on the record by the Board or
Hearing Officer.

313 Riscovery. (a) The following dis-
covery procedures shall be ordered by
‘the Hearing Officer upon the written
request of any party where necessary
to expedite the proceedings, to ensure
a clear or concise record, to ensure
a fair opportunity to prepare for the

hearing, or to avoid surprise at the
hearing:

(1) production of documents
or things;

(ii) depositions;

{i

ii) interrogatories.

The Hearing Officer shall restrict such
discovery where necessary to prevent
undue delay or harassment.

(b} The Hearing Officer shall
order the following discovery upon
written reguest of any party:

(1) 1list of witnesses who may be
called at the hearing;

(ii) reasonable inspection of pre=-
mises by experts,

(¢) Any person, including a
party, who is deposed, interrogated
or required to submit documents or
things under these rules may be ex-
amined regarding any matter, not
privileged, which is relevant to the
subject matter of the pending case, or
which may lead to the discovery of
such relevant information.

u -22-
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© (d) All depositions and interro-

" gatories taken pursuant to this rule
shall be for purposes of discovery
only, except as herein provided. Such
depositions and interrogatories may
be used for purposes of impeachment and
as admissions of the deposed or interro-
gated party. Upon application to the
Hearing Officer either before or after
the taking of such deposition or in-
terrogatories and upon a showing that
at the time of the hearing, the party
deposed or interrogated will not be .
available to participate in the hearing
because of death, age, sickness, in-
firmity, absence from the country or
other exceptional circumstances, the
Hearing Officer may order that the
deposition or interrogatories be used
as evidence in the hearing

313% Admissions., (a) Request for Admis-
sion of Fact. A party may serve on
any other party a written request for
the admission by the latter of the
truth of any specified relevant fact
set forth in the request.

(b) Request for Admission of
Genuineness of Document. A party may
serve on any other party a written
request for admission of the genuine-
ness of any relevant documents des-
cribed in the request. Copies of the
document shall be served with the
request unless copies have already
been furnished.

(c) Admission in the Absence
of Denial. Each of the matters of
fact and the genuineness of each docu-
ment of which admission 1s requested
is admitted unless, within 20 days
after gservice thereof, the party to
whom the request is directed serves
upon the party reguesting the admisg-
sion either (1) a sworn statement
denying specifically the matters of
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which admission is requested or
setting forth in detail the reasons
why he cannot truthfully admit or
deny those matters or (2) written
objections on the ground that some
or all of the requested admissions
are privileged or irrelevant or that
the request is otherwise improper in
whole or in part. If written objec-
tions to a part of the request are
made, the remainder of the request
shall be answered within the period
designated in the request. A denial
shall fairly meet the substance of the
requested admission. If good faith
requires that a party deny only a
part, or requires qualification, of a
matter of which an admission iz re-
quested, he shall specify so much of
it as is true and deny only the remain-
der. Any objection to a request or to
an answer shall be heard by the Hearing
Officer upon prompt notice and motion
of the party making the request.

(@) Effect of Admission. Any
admission made by a party pursuant to
request under this rule is for the pur-
pose of the pending action only. It
does not constitute an admission by
him for any other purpose and may not
be used against him in any other pro-
ceeding.

(e} Expenses of Refusal To Admit.
If a party, after being served with a
request to admit the genuineness of any
documents or the truth of any matters -
of fact, serves a sworn denial thereof,
and if the party requesting the admis-
sions thereafter proves the genuineness
of the document or the truth of the
matter of fact, he may apply to the
Hearing Officer for an order requiring
the denying party to pay him the reason-
able expenses incurred in making the
proof, including reasonable attorney’s

- N Np - : .
L e

fees. Unless the Hearing Officer
finds that there were good reasons
for the denial or that the admissions
sought were of no substantial impor-
tance, the order shall be made.

(As adopted November 11, 1971).

314 Suybpoenas. (a) Upon application to
the Clerk by any party, or on motion
of the Hearing Officer or the Board,
the Hearing Officer or the Board shall
issue a subpoena for attendance at de-
position of a hearing, which may in-
clude a command to produce books,
papers, documents, or tangible things
designated therein and reasonably
necessary to resolution of the matter
under consideration, subject to the
limitations on discovery prescribed
by these Rules.

(b) Every subpoena shall state
the title of. the action and shall
command each person to whom it is
directed to attend and give testimony

at the time and place therein speci-
fied,

(c} The Hearing Officer or the
Board, upon motion made promptly and
in any event at or before the time
specified in the subpoena for compli-
ance therewith, may quash or modify
the subpoena if ‘it is unreasonable
and oppressive.

315 Authori i

Hearing Officer shall have the duty
to conduct a fair hearing, to take
all necessary action to avoid delay,
to maintain order, and to ensure de-
velopment of a clear and complete
record. He shall have all powers
necessary to these ends, including
(but not limited to) the power to:
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(1) administer oaths and
affirmations;

(2) 1issue discovery orders;

(3) rule upon objections to
subpoenas and discovery orders;

{(4) rule upon offers of
proof and receive evidence, subject
to rule 320:

(5) regulate the course of
the hearings and the conduct of the
parties and their counsel therein;

(6) hold pre-hearing con-
ferences for settlement, simplifica-

tion of the issues, or any other proper
purposes;

(7) consider and rule upon
ag justice may require, motions ap-
propriate to an adjudicative proceeding,
subject to Rule 308;

(8) interrogate witnesses.

Authority of Board Members and Counsel.
Any Board member, or counsel to the
Board, may advise the Hearing Officer
and may interrogate witnesses, but shall
not have authority to rule on objections
or motions or to overrule the Hearing
Officer during the hearing.

Conduct of the Hearing. All hearings
under this part shall be public, and
any person may submit written state-
ments relevant to the subject matter of
the hearing. Any person submitting
such a statement shall be subject to
cross-examination by any party. If
such person is not available for cross-
examination upon timely request, the
written statement shall be stricken
from the record. The Hearing Officer

e =26~
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may permit any person to offer oral
testimony whether or not such person

is a party to the proceedings.

following shall be the order of all
enforcement hearings, subject to
modification by the Hearing Officer
for good cause:

{a) Presentation, argument and
disposition of motions preliminary to
a hearing on the merits of the matters
raised in the complaint.

(b) Presentation of opening
statements.

(c) Complainant's case in chief.

(d) Respondent's case in chief.

(eY Complainant's case in rebuttal.

(£) Statements from interested
citizens, if authorized by the Hearing

QOfficer.

(g) Complainant's opening argu-
ment, which may include legal argument.

(h) Respondent's closing argu-
ment, which may include legal argument.

(i} Complainant's closing argu-
ment, which may include legal argument.

{j) Presentation and argument
of all motions prior to final order.

319 Default. Failure of a party to appear

on the date set for hearing, or failure
to proceed as ordered by the Board,
shall constitute a default. The Board
shall -thereupon enter such final order
and such evidence as it shall, upon
motion, receive.
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Evidence. (a) ‘The Hearing Officer
shall receive evidence which is admig-
sible under the law of the rules of
evidence of Illinois pertaining to
civil actions. 1In addition, the Hear~
ing Officer may receive material,
relevant evidence which would be
relied upon by a reasonably prudent
person in the conduct of serious

of any party to the action, may be
called and examined as if under
cross-examination at the instance @m
any adverse party. The party calling
for the examination is not concluded
thereby but may rebut the testimony
thus given by countertestimony msw.amw
impeach the witness by proof of prior
inconsistent statements.

affairs which is reasonably reliable
and reasonably necessary to resolution
of the issue for which it is offered;
provided that the rules relating to
privileged communications and privi-
leged topics shall be observed.

324 Hostile Witnesses. (a) If the Hearing

Officer determines that a witness is
hostile or unwilling, he may Um, .
examined by the party calling him as if
under cross-examination.

(b) The Hearing Officer shall . (b) The party omwwyn@wmw Mooswwwwmm
exclude immaterial, irrelevant, and witness, upon the showing t m ) mmmnu
repetitious evidence, the sPﬁsmmm.pb QOO@ faith an is N
prised by his testimony, may wgwwmnr the
witness by proof of prior inconsistent
statements.

{c}) When the admissibility of
disputed evidence depends upon an
arguable interpretation of substan-
tive law, the Hearing Officer shall
admit such evidence.

325 Admission of B .
Any writing or record, whether in ﬁvm.
form of any entry in a book or otherwise,
made as a memorandum or record of any
act, transaction, occurrence, or event,
shall be admissible as evidence of the
act, transaction, occurrence, or event,
if made in the regular course of any
business, and if it was the regular
course of the business to make such a
memorandum or record at the time of
such an act, transaction, ooomwﬂmwoma
or event or within a reasonable time
thereafter, All other circumstances of
the making of the writing or record, -
including lack of personal knowledge
by the entrant or maker, may be shown
to affect its weight, but shall not
affect its admissibility. The term
"business," as used in this rule, in-
cludes business, profession, occupation,
and calling of every kind.

321 Official Notice. Official notice may
be taken of all facts of which judi-
cial notice may be taken and of
Other facts within the specialized
knowledge and experience of the Board.

322 Viewing of Premises. Upon motion of
any party or upon the Hearing Officer's
own motion, the Hearing Officer and
any Board Members present may view
the premises in question, but no such
viewing by less than the whole Board
shall be made if any party objects.

No stenographic record need be taken
of what transpires at the viewing.

323 Examination of Adverse Partv or Agent.
Upon the hearing of any gction any
party thereto or any person for whose
immediate benefit the action is prose- 326
cuted or defended, or the officers, = 3 rt

; ; appearance at the wmmnpsm Of a party
directors, managing agents or foreman or a person who at the time of the
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hearing is an officer, director, or
employee of a party may be required
by serving the party with a notice
designating the person who is re-
guired to appear. The notice also
may require production at the hear-—
ing of documents or tangible things.

Amendment and Variance. Proof may
depart from pleadings and plead-
ings may be amended to conform to
proof, so long as no undue surprise
results that cannot be remedied by
a continuance.

Transcript. (a) The Board shall
provide or arrange for a court
reporter who shall record the en-

tire hearing, which shall be trans-
cribed. Seven copies of the transcript
shall be filed with the Board within
fifteen days following the close of
the hearing.

(b} Any person may suggest cor-
rections in the transcript, as

filed. Corrections shall be de-
termined by the Hearing Officer.

(as amended September 26, 1972)

329 Regord. The transcript of the hearing
approved by the Hearing Officer and
all exhibits offered in connection with
the hearing shall constitute the record.
The Clerk shall certify the record to
the Board when it is complete.
330 Briefs and Oral Arqument. The parties
may submit written briefs to the Board
within ten days after the close of the
hearing, or such other reasonable time
as the Hearing Officer shall determine
consistent with the Board's responsibi-
lity for expeditious decision. Upon
request at the time of submission of
briefs or on its own motion, the Board
may permit oral argument by the parties
before the whole Board.

331 Content of Decisions, The Board shall
prepare a written decision for any
action taken which shall include:

(a) findings (with specific page
references to principal supporting items
of evidence in the record) and conclu-
sions, as well as the reasons or basis
therefor, upon all the material issues

of fact, law, or discretion presented
on the record:

(b} a final order or determination,

The Clerk shall assign a number to the
decision, shall publish the decision
with the vote of each Board member re-
corded, shall notify the parties of
such decision and order by registered
or certified mail, and shall notify all
persons of such decision or order who
were required to be notified of the
hearing from which the order arose.

332 Contents of Order. A Board order may
include any or all of the following:

{a) a direction to cease and
desist from violations of the momﬂm_
rules and regulations:
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(b) the imposition of money
penalties not to exceed $10,000 for
said violation and an additional penalty
of not to exceed $1,000 for each day
during which violation continues;

{(c) denial or revocation of a
variance;

{d) the posting of sufficient
performance bond or other security to
assure the correction of such viola-
tion within the time prescribed;

{e) revocation of the permit:

(£) any other order that may be
appropriate.

333 gettlement Procedure. No case pending

before the Board shall be disposed of

or modified without an order of the
Board. All parties to any case in which
a settlement or compromise is proposed
shall file with the Board a written
statement, signed by the parties, or
their authorized representatives, out-
lining the nature of, the reasons for
and the purposes to be accomplished by
the settlement. Within a reasonable
time after receipt of the written state-
ment, the Board shall enter an appropri-
ate order. The Board shall have the
right to require that any or all of the
parties of such case appear before the
Board to answer inquiries of the Board
relating to the proposed disposition.

PART 1IV: JARIANCES
401 petition, {(a) A variance proceeding

shall be commenced by filing a peti-

tion for variance with the Agency and
by filing ten copies of the petition

with the Clerk of the Board. The pe~
tition shall contain the following:
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(1) a concise statement
of the facts upon which the variance
is requested, including a description
of the business or activity in ques-
tion; the quantity and type of raw
materials processed; an estimate of
the quantity and type of contaminants
discharged; a description of existing
and proposed equipment for the control
of discharges; and a time schedule
for bringing the activity into com-
pliance;

(2) a concise statement
of why the petitioner believes that
compliance with the provision from
which variance is sought would impose
an arbitrary or unreasonable hardship,
including a description of the costs
that compliance would impose on the
petitioner and others and of the injury
that the grant of the variance would
impose on the public; and

{3) a clear statement of
the precise extent of the relief
sought,

(b} The complaint may be accom=~
panied by such affidavits or other
proof as the petitioner may submit in
order to make it possible for the Board
if it so decides, to dispose of the
matter without a hearing.

.

~.

*

Aﬁwv ‘The Board shall give ﬁoanWJ

-of "g1l -variance petitions filed to all

H

persons on its mailing list, in the
Board's newsletter or by special Emwwpua
within ten days after the petition is \\
filed. B S

Nl .‘\l\\l\l\\l‘\.\.\l‘.
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- (b)Y The Agency shall give written
notice of all such petitions to any
person in the county in which the instal-
lation or property for which variance is

2

sought is located who has in writing re-
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quested notice of variance petitions, and
shall publish notice of such petitions in
a newspaper of general circulation in
such county, within ten days after the
petition is filed.

Investigation and Recommenda . f(a)
After investigating the variance petition
and considering the views of persons who
might be adversely affected by the grant
of the wvariance, the Agency shall within
21 days after the filing of the petition
make a recommendation to the Board as to
the disposition of the petition. The
recommendation shall include:

(1) a description of the
efforts made by the Agency to investigate
the facts as alleged and to ascertain the
views of persons who might be affected,

and a summary of the views so ascertained;

(2) a statement of the degree
to which, if at all, the Agency disagrees
with the facts as alleged in the petition;

{3) allegations of any other
facts the Agency believes relevant to the
disposition of the petition;

(4} the Agency's assessment
of the costs that compliance would impose
on the petitioner and on others and of
the injury that the grant of the variance
would impose on the public; and

(3) the Agency's conclusion
as to what disposition should be made of
the petition.

(b) The Agency shall serve a copy
of its recommendation on the petitioner
in accordance with Rule 305(b).

»

.

Any person may
file with the Clerk, within twenty-one

days after the filing of the petition,
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a written objection to the grant of the
variance. 8Such objection may or may
not be accompanied by a petition to
intervene under Rule 310. A copy of
such objection shall be mailed by the

Clerk to the petitioner and to the
Agency.

Authorization of Hearing. (a) The

Clerk shall assign a docket number to

each petition filed, deposit the peti-
tion in the Board's files, and distribute
copies to each Board member. Copies of
objections to the petition and of Agency
recommendations shall be filed and distri-
buted as received.

{b) If no objection is made by the
Agency or by any other person to the grant
of the variance within 21 days after the
filing of the petition, the Chairman shall
place the matter on the agenda for Board
determination whether or not to hold a
hearing.

The Board shall authorize a hearing
unless it determines either:

(1) that even if all the
facts alleged in the petition are true,

the petitioner is not entitled to a varw
iance; or

(2) that the petitioner has
shown from affidavits or other proof that
compliance with the provision from which
variance is sought would impose an arbi-
trary or unreasonable hardship.

No variance shall be granted, with or
without hearing, without adequate proof
by the petitioner that compliance would

impose an arbitrary or unreasonable hard-
ship.
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If the Board decides not to hold a
hearing it shall pass upon the peti-
tion and shall prepare an opinion
stating its reasons both for the grant
or denial of the petition and for its
decision not to hold a hearing.

(¢) The Board may vote to author-
ize a hearing without waiting for the
expiration of the 21 days during which
objections may be filed, but shall not
rule upon the petition without hearing
until the 21 days have elapsed.

(d) 1If an objection is made to
the grant of the variance within 21
days after the filing of the petition,
or if the Board authorizes a hearing,
the Chairman shall designate a Hearing
Officer in accordance with Rule 306.

(e) When the Agenecy has recom-
mended that the variance be granted,
the Board may appoint counsel to pre-
sent a case against the petitioner.

Notice of Hearing. The Hearing Officer
after appropriate consultation with the
parties, shall set a time and place for
hearing and shall give notice as fol-
lows, at least 21 days prior to the
date of the hearing:

(a) to the petitioner, the Agency
and anyone who has filed an objection

to the petition, in accordance with Rule
305(b);

(b} to all persons on the Board's
mailing list, in the Board's newsletter
or by special mailing.

The hearing shall be set for a date no
later than 60 days after the filing of
the petition. Any request by the peti-
tioner for a continuance shall consti-
tute a waiver of the right to a deci-

-3em

sion within 90 days under Section 38

of the Act, for the period of the con-
tinuance.

407 Mﬂmommawﬁmm. Proceedings upon a pe-

tition for variance shall be in ac-
cordance with Part III of these Rules,
except as provided in this Part.

408 Degision. The Board shall render a

final decision upon the petition with-
in ninety days after the filing of the
petition, except that time included in

a continuance granted at the request

of the petitioner shall not be counted.
When exigencies of time require, the
Board may delay the filing of an opinion
until not more than 30 days after the

filing of its final order under this
section.

409 Variance from New Regqulatiopn. If any

person files a petition for variance
from a regulation within 20 days after
the effective date of such regulation,
the operation of such rule or regu-
lation shall be stayed as to such
person pending the disposition of the
petition. The Board may hold a hearing
upon said petition five davs from the
notice of such hearing, and in all
other respects the Rules in this Part
shall apply to the extent they are con-
sistent with the hearing date set by
the Board.

410 Transcripts. In any proceeding brought

pursuant to this Part IV, where a hear-
ing has been ordered by the Board, the
Petitioner shall furnish to the Board
within 15 days following the completion
of said hearing, at its own cost, seven
copies of a complete stenographic trans-
cript of the proceedings of the hearing.
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Upon petition and good cause shown the
Board may assume such cost. Any delay
in the filing of the transcript shall
constitute a waiver of the right to a
decision within 90 days under Section

38 of the Act, for the period of the
delay.

(As adopted January 17, 1972)

PART V: RERMITS
501 Setting Standards. The Board shall pre-

scribe standards for the issuance of
permits in accordance with the pro-

cedures set forth in Part II of these
Rules.

502 Denial of Permit. (a) An applicant
for a permit denied by the Agency who
seeks to contest the denial shall file
a petition for a hearing before the
Board. The petition shall include:

(1) Citation of the parti-
cular standards under which a permit
is sought;

(2) a complete and precise
description of the facility, equip-
ment, vehicle, vessel or aircraft for
which a permit is sought, including its
location;

(3) a complete description
of contaminant emissions and of pro-

posed methods for their control: and

(4) such other matters as
may be necessary to demonstrate that
the activity for which the permit is
sought will not cause a violation of
the Act or of the Regulations.

~38-

(b) The proceedings shall be in
accordance with the Rules set forth in
Part III of these Rules.

(¢} The Clerk shall give notice

omﬂﬁmMmﬂwﬂwoumbn#mwﬂws@MquQOHau
ance with Part III. .

{(d) The Agency shall appear as
respondent in the hearing and shall
immediately, upon notice of the petition,
file with the Board the entire Agency

record of the permit application, includ-
ing:

(1) the application;

(2) correspondence with
the applicant;

(3) the denial.

503 Permit Revogation. Any person may file

a complaint seeking revocation of a
pernit on the ground that it was improper-
ly issued by the Agency, or seeking a

- cease-and-desist o+9er againat wNe

activity described in the permit on the
ground that it would cause a vioclation
of the Act, of the Regulations, or of a
Board order. Such a complaint shall be
commenced in accordance with Part III,
and Part III of these Rules shall govern
the proceeding.

504 Nyclear Facilities Permits. (a) In

addition to such permits as may be re-
quired to be obtained from the Agency,
a permit from the Board is required
for the construction or operation of a
new nuclear steam-electric generating
facility or nuclear fuel reprocessing
plant or for an increase in the capa-
city of an existing facility or plant,
under Title VI-A of the Act. An
applicant for such a permit shall file
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with the Clerk ten copies of an
application containing:

Petitioner shall furnish to the Board

within 15 days following the completion
concise &meMWWﬁwwbowwwwmwmmwwMHwﬂw . of said hearing, at its own cost, seven

- copi _
or plant for which the permit is m_ nnmpmm of a complete stenographic transg

. . . t of t
gsought, including its location; P he proceedings of the hearing.

Upon petition and good cause shown the

_ = Board may assume such cost. Any dela
2) a complete descrip- o : Y
tion of aonnwawsmun mEWmmwoum mﬂoaﬁ i in the filing of the transcript shall
the facility or plant and of bro- e oonmn@ﬂudm a waiver of the right to a
od Emﬂwowm mow their nowdﬂwH. o decision within 90 days under Section 40
pos ' i of the Act, for the period of the delay.
(3) the environmental i
| feasibility report required by the Act; . (As adopted Januwary 17, 1972.)
| . : CANONS OF RTHICS
W (4) such other matters o ART VI
as may be necessary to demonstrate that il . . .
| the construction and operation of the . 801 Einancial Discloguze. Within 60 days
i LT . . Ci after appointment or on or before
1 facility will not cause a violation of f Nov 1, 1970, which s 1
. the Act or of the Regulations. o ember 1, + Whichever 1s later,
_ - and on or before each July 1 thereafter,
| (b) ‘The Clerk shall docket and i each Board member shall file with the
_ file the application and distribute i WMmMMdEmmw of wmwmmwsmw a complete
copies to each member of the Board. i Toven rinancial disclosure under cath
The Chairman shall designate a Hearing which shall be available for public in-
. “OEflGem, whe onurl-set 3 date for hemp- - spection at the ommwnw of the Department
- ing and shall give 21 days notice to the L of Personnel. Such disclosure shall
Agency, to the Attorney General, and to b contain:
any governmental unit having jurisdic- e .
tion over any domestic water supply in = (1) -all investments and in-
this State that might be affected by 5 tangible personal property owned by the
the proposed construction or operation. . member or by his spouse or minor children
Notice shall also be given to all per- .m Hmmwawsm in his household, including but
sons on the Board's mailing list in P not limited to stocks, bonds, bank
the Board's newsletter or by special o accounts and trust interests, by amount
mailing. . H and by name of company;
(¢) Proceedings shall be in b . (2) all real estate
accordance with Part III of these directly or beneficially owned by the
Rules except as provided in this Part. - member or by his spouse or minor children
o residing in his household, including its
505 Transcripts. In any proceeding brought o approximate value.

pursuant to this Part V, where a hear~
ing has been ordered by the Board, the

(3) all income or gifts (ex-
cept those received from the immediate

«=40-
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family of the member) received by the {(b)
member or by his spouse or minor
children residing in his household
during the calendar year preceding the
filing of the disclosure and in the
calendar year in which the disclosure
is filed, by source and amount;

Board members and employees
shall make every reasonable effort to
assure that any ex parte communications
with respect to nonadjudicative pro-
ceedings become a matter of public
record, in order that information on
which the Board bases its decisions

. can be subject to scrutiny and to re-
(4) all memberships on buttal. Whenever practicable, commu-
Boards of Directors of, or office held nications shall be in writing and

in, incorporated and unincorporated addressed to the Board rather than to
organizations, and partnerships and individual members.
positions of trust or fiduciary res-
ponsibilitys 603 Improper Publicity. {a) Hearings
should be conducted with fitting dignity
(5) all indebtedness, and decorum. The Hearing Officer may
loans, obligations, or financial pro- forbid the taking of photographs or
mises of any kind, exceeding $500.00, the broadcasting or televising of all
of the member or of his spouse or or part of the proceedings while the’
minor children residing in his house- hearing is being conducted if he finds
hold, by creditor and amount. that such activities detraet from the
. A dignity of the proceedings or unduly
602 Ex parte Coptacts, (a) No member, distract participants and witnesses in
hearing officer, or employee of the giving testimony.
Board shall communicate ex parte, di-
rectly or indirectly, with any person (b) Parties in proceedings
not employed by the Board, with brought before the Board shall at all
respect to any adjudicative pro- times conduct themselves with the same
ceeding pending before the Board. degree of dignity and respect that they

Ex parte contacts with respect to would before a Court.
individual pollution sources which
may become the subject of such a pro- (As adopted November 11, 1972).

ceeding are permissible to the extent
that information so received is rele-
vant to possible rule~making proceed-
ings, but caution shall be exercised
by Board members and employees to
avoid prejudging the merits of any
potential individual case. Nothing

in this Rule shall preclude Board
members, hearing officers or employees
from receiving informal complaints
about individual pollution sources

in accordance with Rule 110, or for- '
bid such administrative contacts as

would be appropriate for judges and

other judicial officers. 43—
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