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E & L TRUCKING COMPANY,

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite11-500
Chicago,IL 60601

Petitioner,

Respondent.

)
)
) PCBNo. 06-50
) (UST Appeal)
)
)

NOTICE

JohnKim

RECEIVED

CLERK’S OFFICE

DEC 022005

STATE OF ILLINOIS
Pollution control Board

Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield, IL 62794-9276

PLEASE TAKE NOTICE that pursuant to the Illinois Pollution Control Board’s
November3, 2005,Order, I havetodayfiled with theofficeoftheClerk of thePollutionControl
Boardan AMENDED PETITION FORREVIEW on behalfof E & L TRUCKING COMPANY,
a copyofwhich is herewithserveduponyou.

Respectfullysubmittedon behalfofPetitioner,

E & L TRUCKING COMPANY,

SouthPlymouthCourt - Suite2NE
Chicago,IL 60605
Phone: (312)341-0037
Facsimile: (312) 341-9394

BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

Is
atLaw

Dated: December2, 2005



RECEIVED
CLERK’S OFFICE

BEFORETHE POLLUTION CONTROLBOARD DEC 022005
OFTHE STATEOF ILLINOIS

STATE OF ILLINOIS

E & L TRUCKING COMPANY, ) Pollution Control Board
Petitioner, )

v. ) PCBNo. 06-50
ILLINOIS ENVIRONMENTAL ) (UST Appeal)
PROTECTIONAGENCY, )

Respondent. )

E & L TRUCKING COMPANY’S
AMENDED PETITION FORREVIEW

NOW COMES the Petitioner, E & L TRUCKING COMPANY, by and through its

attorney,Jolm Burdspursuantto theNovember3~,2005 Orderof theILLINOIS POLLUTION

CONTROL BOARD (“Board”) and herein submits E & L Trucking Company’sAmended

Petition for Review petitioning the Board for review of Repondent’s, ILLINOIS

ENVIRONMENTAL PROTECTION AGENCY’S (“Agency”), final determination dated

September14, 2005, denying E & L Trucking Company’sapplication for paymentfrom the

UndergroundStorageTankFund(“UST Fund”). In supportthereofandpursuantto the Board’s

Orderof November3”, 2005,requiringthat E & L TruckingCompanyfile an amendedpetition

on or beforeDecember3, 2005, Petitioner,E & L Trucking statesasfollows:

MaterialFacts

1. On October 20, 2004, E & L Trucking submittedHigh Priority CorrectiveAction Plan

andBudgettotaling$45, 087.99,for correctiveaction activities.

2. On December2, 2004, the Agency allegedly received E & L Trucking Company’s

applicationfor reimbursementdatedMay 17, 2005.

3. By correspondencedatedDecember23, 2004, the Agency approvedthe High Priority

CorrectivePlan andBudgetwhich included all costssubmittedwithin theapplicationfor

reimbursementsubmittedby E & L TruckingdatedMay 17, 2005.



4. OnMay 19, 2005theAgencyallegedlyreceivedE & L TruckingCompany’sapplication

for reimbursement.

5. By correspondencedatedSeptember14, 2005, the Agency issueda final determination

“[for purposesof appeal . . ,“ indicating that the application for reimbursementis

incomplete.

Service

1. As providedwithin its initial Petitionfor Review,E &. L Trucking,acknowledgedtherein

that by correspondencedated September 14, 2005, the Agency issued a final

determination “[for purposesof appeal ..,“ indicating that the application for

reimbursementis incomplete.

2. By filing its initial Petitionfor Reviewon OctoberIl, 2005 (well within the35 daysafter

the date of service of the Agency’s final decision) and within its Responseto the

Agency’s Motion to Dismiss Petition E & L Trucking Company has previously

acknowledgedreceiptoftheAgency’s final detenninationdatedSeptember14, 2005 and

deliveredvia certifiedmailing, CertifiedMail #7004251000018646 1184.

3. Pursuantto 735 ILCS 5/3-103, themethodof serviceof thedecisionshallbeasprovided

in theAct governingtheprocedurebeforetheadministrativeagency,but if no methodis

provided, a decisionshall be deemedto havebeenserved either when a copy of the

decisionis personallydeliveredorwhenacopy ofthedecisionis depositedin theUnited

Statesmail, in a sealedenvelopeor package,with postageprepaid,addressedto theparty

affectedby thedecisionathis orher lastknownresidenceorplaceof business.

4. Pursuantto Boardrules 105.404and 101.304(c)Time of Service. In thecaseofpersonal

service,serviceis deemedcompleteon the datepersonaldelivery waseffectuated. In the



caseoffacsimiletransmission,serviceis deemedcompleteon thedateofa completeand

proper transmittal (facsimile filings are only allowed in accordancewith Section

101.302(d)of this Part). In the caseof serviceby registeredor certified mail, or by

messengerservice,serviceis deemedcompleteon the datespecifiedon theregisteredor

certified mail receiptor the messengerservicereceipt. In the caseof serviceby U.S.

Mail, serviceis presumedcompletefourdaysaftermailing.

5. Per theTrack & Confirm mechanismof the United StatesPostal Servicethe document

with CertifiedMail #70042510000186461184wasdeliveredat 1:28 pmon September

16, 2005 in OrlandPark,IL 60462.

6. Hereinandpursuantto theBoard’sOrderof November3”’, 2005 andSections105.408(b)

andIllinois SupremeCourtRule 12(c), E & L Truckingacknowledgesserviceandreceipt

of the Agency’s final determinationdatedSeptember14, 2005, on or aboutSeptember

16, 2005.

Groundsfor Appeal

The September14, 2005, Agency final determinationacknowledgesreceiptof E & L

Trucking Company’sapplicationfor paymentcoveringtheperiod from March 24, 2000

to January21,2005 andthat theamountrequestedis $45,087.99.

2. Theapplicationfor paymentsubmittedby E & L Truckingand allegedlyreceivedby the

Agencyon May 19, 2005 is reasonableandconsistentwith theAct andregulationsat 35

Ill. Admin Code732.

3. Therequirementsfor a completeapplicationfor paymentitemizedwithin 35111. Admin

Code732.601(b)were fulfilled within the applicationfor reimbursementsubmittedby E

& L Truckingandallegedlyreceivedby theAgencyon May 19, 2005.



4. The work for which paymentis soughtwasperformedand/orcompetedpursuantto an

approved High Priority Corrective Plan and Budget approved by the Agency on

December23, 2004.

5. TheAgency’s final determinationindicatesthat theapplicationfor paymentis incomplete

pursuantto AttachmentA. AttachmentA providestwo groundas thebasisofthedenial

finding it incomplete and includes comments that are contradictory to information

previously provided by the Agency and internally inconsistent~with previous

correspondenceissuedby the Agency to E & L Trucking Companyfor the identical

costs.

4. The first basis provides that the Agency cannot determinewhich costs within the

application are being submitted for reimbursementand identifies $12,580.59 as

previouslyapprovedcosts.

5. The completeapplication allegedlyreceivedby the Agency on May 19, 2005, clearly

demonstratesthat all costs submitted therein are being submitted for reimbursement

pursuantto the approvedHigh Priority CorrectivePlan and BudgetdatedDecember23,

2004 and further that none of the cost previously approvedand applied toward the

applicabledeductibleor paidarebeingsoughtfor reimbursement.

6. The secondbasis for the Agency denial and incompletenessfinding provides that the

certaincoststotaling$2,768.00lackedsupportingdocumentation.

7. The application for reimbursementallegedlyreceivedby the Agency on May 19, 2005

was completeand adequatesupportingdocumentationwas provided therein, and the

Agency’s refusal to approvepaymentby claiming lack of supportingdocumentation



exceededtheAgency’sauthority andis a violation of theEnvironmentalProtectionAct

(“Act”) andtheregulationsat 35 Ill. Adm. Code732.

8. The Agency doesnot identil5’ the basisof non-payment,of the remainderof the costs

submittedfoi~reimbursementtotalingno lessthan$29,739.40.

9. Section 57.8 (a)(1) of the Act providesthat, “. . , the Agency shall make a payment

determinationwithin 120 daysof receiptof theapplication.” This sameprovision states

that, ‘[i]f the Agency fails to approvethe paymentapplicationwithin 120 days,such

applicationshall be deemedapprovedby operationof law and theAgency shall proceed

to reimbursetheowneror operatortheamountrequestedin thepaymentapplication.”

10. The Agency did not make a payment determinationwithin 120 days related to the

outstandingamountstotaling no less than $29,739.40and by operation of law these

amountsshouldbedeemedapprovedandpayableto E & L TruckingCompany.

11. The Agency’s denial of certain costs as lacking supporting documentationalso

demonstratesthat the Agency has and/or intends to perform a full review of the

applicationfor reimbursementsubmittedby E & L Truckingwhich is in violation of35

Ill. Admin. Code732.602(b).

12. 35 Ill. Admin. Code732.602(b)providesthe circumstancesin which the Agency may

conducta full review of any applicationfor payment. Noneof the listed circumstances

providedwithin 35 Ill. Admin. Code732.602(b)exist.

13. Pursuantto 35 III. Admin. Code 732.602(c) the Agency may require the owner or

operatorto submitto a full accounting(i.e. invoices) supportingall claims only when

conducting a full review of any application for payment. Thus the Agency final

determinationissuedon September14, 2005 is both arbitraryandcapriciousandexceeds



its statutory and regulatory authority to conducta full review of the application for

reimbursementsubmittedby B & L TruckingCompanyand that it allegedlyreceivedon

May 19, 2005.

Prayerfor Relief

WHEREFORE, the Petitioner, E & L TRUCKING COMPANY, hereby respectfully

requeststhat theBoardenteran order:

That the Agency violated theAct and regulationsand requirethe Agency to comply

with theAct andRegulations;

That the Agency approvethe application for reimbursementsubmittedby B & L

Trucking andallegedlyreceivedby theAgencyonMay 19, 2005;

That E & L Trucking is owedby operationof law the full amountof the requested

payment,but no less thanthosecost neverreviewedby the Agencyequalingno less

than$29,739.40;

ForE & L TruckingCompany’sattorneys’feesandcostsin bringingthisappeal.

Respectfullysubmittedon behalfof thePetitioner,

E & L TRUCKING COMPANY,

A eyatLaw
1170SouthPlymouthCourt - Suite2NE
Chicago,IL 60605
Phone: (312) 341-0037
Facsimile: (312) 341-9394

Dated: December2, 2005
This filing submitted on recycledpaper.



ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 NORTH GRAND AVENUE EAST, P.O. Box 19276, SPRINGFIELD, IllINOIS 62794-9276 —(217) 782-3397
JtJ~iE5R. THOMPSON CENTER, 100 WEST RANDOLPH, SUITE 11-300, CHICAGO, IL 60601 —(312) 814-6026

koo R. BLAGOJEVICH, GOVERNOR DOUGLAS P. Scour, DIRECTOR

217/782-6762

CERTIFIEDMAIL #

SEP 142005 ~ 8646 1184

E & L Trucking
Attn: Tim Fay
14332Maycliff Drive
OrlandPark,IL 60462

Re: LPC#0310035175--CookCounty
AlsipJE& L TruckingCompany
12625Hamlin Court
LUST IncidentNo. 20000517
LUST FISCAL FILE

DearMr. Fay:

TheIllinois EnvironmentalProtectionAgencyhasreviewedtheapplicationfor paymentthatwas
submittedfor the above-referencedLUST incidentpursuantto Section57.8(a)of the Illinois
EnvironmentalProtectionAct (Act). This informationwasdatedMay 5, 2005 andwasreceived
by theAgencyon May 19, 2005. Theapplicationfor paymentcoverstheperiod from March 24,
2000to January21, 2005. Theamountrequestedis $45,087.99.

TheAgencyhasdeterminedthat yourapplicationfor paymentis incompletepursuantto
AttachmentA. Becauseyourapplicationfor paymentis incomplete,it is beingreturnedwith this
letterandAttachments.In orderto complywith therequirementsof Title XVI, you mustaddress
theissue(s)set forth in theItemscitedin AttachmentA.

In accordancewith Section57.8(a)O)of theAct, theAgencyhas120 daysfrom the dateof
receiptof acompleteapplicationfor paymentto makeapaymentdetermination.Becauseyour
applicationfor paymentwasnot complete,the 120-dayclockhasstopped. Uponreceiptof a
completeapplicationfor payment,theAgencywill beginthe 120-daytime periodagain.

All futurecorrespondencemustbe submittedto:

ROCKEORD —4302 North Main Street, Rockford, IL 61103— (815) 987-7760 • DES PLAINES —9511 W. Harrison St., Des Plaines, IL 60016— (847) 294-4000
[WIN —595 South State, Elgin, IL 60123 —(847)608-3131 • PEORIA —5415 N. University St., Peoria, IL 61614— (309) 693-5463

BUREAU OF LAND - PEORIA —7620 N. University St., Peoria, IL 61614— (309) 693-5462 • CHM4PAIGN — 2125 South First Street, Champaign, IL 61820 —(217) 278-5800
SPRINGFIELD —4500 S. Sixth Street Rd., Springfield, IL 62706 —(217) 786-6892 • COLLINSvILLE —2009 MalI Street, Collinsville, IL 62234 —(618) 346-5120

MARION —2309W. Main St., Suite 116, Marion, 162959— (618) 993-7200

PRINTED ON RECYCLED PAPER
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Illinois EnvironmentalProtectionAgency
Bureauof Land - #24
LUST Section
1021 North GrandAvenueEast
PostOffice Box 19276
Springfield, Illinois 62794-9276

Pleaseincludethe Re: blockat thebeginningof this letteron all futurepaymentrequest
submittals.

To ensuretimely processingofyour applicationfor payment,pleaseprovidethe-missingitems
within 30 daysofthedateofthis letter.

For purposesof appeal,this letterconstitutestheAgency’sfinal decisionregardingtheabove
matters.

Should you haveany questions or require further assistance,do not hesitateto contact
Catherine S. Elston of my staffat 217/782-6762.

DEO:CSE:me\051152.doc

Attachment

Doujk~sE. Oaldey,Manager
LUST ClaimsUnit
Planning& ReportingSection
BureauofLand

cc: DearbornEnvironmentalCorp



t

ATTACHMENT A

Re: LPC 0310035175- Cook County
AIsIp/E & L Trucking Company
12625 Hamlin Company
LUST IncidentNo. 200004517
LUST TECH FILE

We areunableto determinewhich costson theinvoicesarebeingsubmittedfor
reimbursement.Whentheclaim is resubmittedpleasehighlightwhich portionofthecosts
you areseekingreimbursement.As theclaim is now we cannotdeterminewhich invoices
are beingsubmittedfor partial paymentandwhich invoicesarebeingsubmittedfor
paymentin full.

Accordingto our recordsthefollowing costshavebeenpaid:

GeoResolutionServicesinvoice #043003- $5,843.92
GeoResolutionServicesinvoice#051601-$4,631.50
R.W. Collins invoice#10211 -$2,105.17
Total -$12,580.59
Costsappliedto deductible-$10,000.00
Paymentreceived- $2,580.59

2. Thebilling(s) submittedincludescoststhat lack supportingdocumentation.A corrective
actionplanbilling(s) for a siteclassifiedashigh priority must include,but not be limited
to, an accountingof all costsassociatedwith the implementationandcompletionofthe
correctiveactionplan. (Section57.7(c)(1)(B)of theAct) Sincethereis no supporting
documentationof costs,theAgencycannotdetermineif theminimumrequirementshave
beenexceeded.Therefore,thesecostsexceedthe minimumrequirementsnecessaryto
complywith Title XVI. (Section57.5(a)of theAct)

DearbornEnvironmentalinvoice #161-7-04$400.00.
Pleaseprovidebackupdocumentationfor thereproductionandshippingof documents.

GeoResolutioninvoice #071701$558.00. -

Pleaseprovidebackupdocumentationfor draftingcostsof $180.00.

Pleaseprovidebackupdocumentationfor thelaboratoryanalysis. Theinvoice statesthe
amountof $1,900.00for analysisbut thebackupinvoice EMT #005592-INhasthe total
amountof $1,582.00for adifferenceof $318.00.

Pleaseprovidebackupdocumentationfor themisc, expensesof$60.00.



GeoResolutioninvoice #081101$1,810.00.
Pleaseprovidebackupdocumentationfor thesubcontractorcostsof $800.00.

Pleaseprovidebackupdocumentationfor the laboratoryanalysiscostsof$900.00

Pleaseprovidebackupdocumentationfor themisc.expensesof$llO.00.

CSE:me\05lI 53.doc



CERTIFICATE OF SERVICE

I, the undersigned attorney at law, hereby certify that on December2, 2005, I served true and

correct copies of the E & L TRUCKING COMPANY’S, AMENDED PETITION FOR

REVIEW upon the following named personsby personally delivering them to theaddress as set

for below on the 2” day of December,2005:

Dorothy M. Gunn, Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite 11-500
Chicago,IL 60601

and upon the following namedpersonsby placing true and correctcopiesthereofin properly

sealedandaddressedenvelopesandby depositingsaidsealedenvelopesin a U.S. mail drop box

locatedwithin Chicago,Illinois, with sufficient First Classpostageaffixed thereto, upon the

following namedpersons:

John Kim
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenue,East
P.O. Box 19276
Springfield, IL 62794-9276

RespectfullySubmittedon behalfof Petitioner,

E&L TRUCKING COMPANY,

J n us
tto e at Law

outh PlymouthCourt - Suite2NE
Chicago,IL 60605
Phone: (312)341-0037
Facsimile: (312)341-9394


