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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OF THE STATE OF ILLINOIS

MIDWEST GENERATION, LLC, )
POWERTONGENERATINGSTATION, )

)
Petitioner, )

)
) PCB 2006-59
) (CAAPP Permit Appeal)

1LLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

To: DorothyGunn,Clerk SheldonA. Zabel
Illinois Pollution ControlBoard KathleenC. Bassi
100 WestRandolphStreet StephenJ. Bonebrake
Suite 11-500 JoshuaR. More
Chicago,Illinois 60601 KavitaM. Patel

SchiffT4ardin,LLP
BradleyP. Halloran 6600 SearsTower
HearingOfficer 233 SouthWackerDrive
Illinois Pollution ControlBoard Chicago,Illinois 60606
JamesR. ThompsonCenter
Suite 11-500
100 WestRandolphStreet
Chicago,Illinois 60601

PLEASETAKE NOTICE that I havetodayfiled with the Office of theClerk of
the Illinois Pollution Control Boardthe MOTION FOR EXTENSION OF TIME TO
FILE RECORDof theRespondent,Illinois EnvironmentalProtectionAgency,a copyof
which is herewithservedupon the assignedHearingOffice and the attorneyfor the
Petitioner.

Respectfullysubmittedby,

SallyCuter
AssistantCounsel

Dated: December1,2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O. Box 19276
Springfield,Illinois 62794-9276
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BEFORETHE ILLINOIS POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

MIDWEST GENERATION, LLC, )
POWERTONGENERATING STATION, )

)
Petitioner, )

)
v. ) PCB2006-59

(CAAPP PermitAppeal)
iLLINOIS ENWRONMENTAL
PROTECTIONAGENCY, )

)
Respondent.

MOTION FOREXTENSIONOFTIME TO FILE RECORD

NOW COMES theRespondent,ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY (“Illinois EPA”), by andthroughits attorneys,pursuantto 35 III. Adm. Code

105.116andmovesthe ILLINOIS POLLUTION CONTROLBOARD (“Board”) for an

extensionof thetime to file the recordof its determinationin the above-captionedmatter.

1. Petitionersfiled their Petitionwith theBoardon November2, 2005,

seekingareviewof certainpermitconditionscontainedwithin thc CleanAir Act Permit

Program(“CAAPP”) permit issuedto MidwestGeneration,LLC (“Midwest Generation”

or “Powerton”)by the Illinois EPA on September29, 2005. The permitauthorizedthe

operationof an electricalpowergenerationfacility knownas thePowertonGenerating

Station. Thefacility is locatedat 13082EastManito Roadin Pekin, Illinois. Formal

noticeof the appealwasserveduponthe Illinois EPA on November4, 2005.

2. On November17, 2005,the BoardacceptedMidwestGeneration’s

Petition for hearing. In addition,the BoardorderedtheRespondentto file the entire

recordof its determinationwithin 30 daysof receiptof thePetition. If an extensionof
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time to file therecord would hesoughtby the Respondent,the Board’sorder instructed

thatsuchrequestwas alsoduewithin 30 daysafterthe Illinois EPA receivedthe Petition.

3. The undersignedattorneyand astaffparalegalbecameinvolved with the

compilationof the administrativerecord relatingto MidwestGenerationas earlyas mid-

August2005 andsincethat time, mostof this attorney’sandthestaffparalegal’s

resourceshavebeendevotedto the compilationof thisvoluminousrecordand related

recordspertainingto the twentyCAAPPpermitappealsinvolving otherelectricalpower

generationfacilities in theState. At thisjuncture,Powerton’srecordconsistsgenerallyof

five to six trial boxesof material. Approximatelytwo to threeboxesareparticularto

Powertonalone,while threeotherboxesaremoreaptly characterizedas generalreference

materialanddocumentsrelevantto the decisionunderlyingtheissuanceof all twenty-one

CAAPPpermits to theState’selectricalpowergenerationfacilities. The only remaining

documentsto be assembledandreviewedfor this recordpreparationgenerallyconsistsof

severalhundredmiscellaneouselectronicmail messagesof Illinois EPA personnel.

Some,but not all, of theseemailsmay containinformationthatwererelied upon by the

Illinois EPA in its permitdecision.

4. The otherassignedattorney,RobbLayman,becameinvolved with the

compilationof the administrativerecordrelatingto this proceedingin November2005.

Due to thepressof otherpermitappealsbeforetheUnitedStatesEnviromnental

ProtectionAgency’sEnvironmentalAppealsBoard(“EAB”) andenforcementcase -

mattersunrelatedto the presentappeal,Mr. Laymanwas generallyunableto assistin the

compilationof the recorduntil this pastmonth.
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5. Due to the sheermagnitudeof the documentationunderlyingthe Illinois

EPA’s permittingdecisionin this matterandthe additionaltwentyCAAPPpermit

appeals,theIllinois EPA was not ableto compilethe entire administrativerecordon or

beforeDecember5, 2005. Counselexpectsthat the compilationof therecordwill require

at least an additionalsevendays. Beyondthis point, the timing of the filing of the

administrativerecordwill likely be determinedby matterslargelyoutsideof counsel’s

control.

6. First, while counselfor the Illinois EPAhasobservedthat manypermit

appealsareof atypethatcould mostaptlybe describedas “protectiveappeals”thatdo

not necessarilyrequirethe filing of an administrativerecord,it is counsel’sestimation

that someof the collectivetwenty-oneappealspossessamuchgreaterlikelihood of

proceedingto hearing,thusnecessitatingthe filing ofan administrativerecord. While

this caseis admittedlyat theearlieststageof litigation, thepermittingof this facility was

basedupon yearsof work by the BureauofAir’s permittingengineersandcountless

communicationswith thisfacility andindustryrepresentativesat large. In addition,it is

alsothe Illinois EPA’s perceptionthat the Boardmaynot wishto acceptvoluminous

administrativerecordsin this andall of theothercollective CAAPPappealsunlessit

appearsthat a settlementresolutioncannotbereached.

7. Second,the Illinois EPA doesnot possessthe support-staffto makethe

necessarycopiesfor filing beforethe Board,the assignedHearingOfficer andopposing

counsel.For instance,if the Respondent*ereto seekleavefrom theBoardfor awaiver

of the applicablecopyingrequirements,the Respondentwould still bemailing

approximatelytwenty-five to thirty trial boxesto theBoardfor Powertonalone. This
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doesnot includethefive to six boxesthat would be requiredfor both the HearingOfficer

andopposingcounsel. Due to theseconstraints,counselhasbeenresearchingthe

possibilityof hiring anoutsidecontractorto performthe requiredcopyingandlor

screening.However, the Stateis limited by furtherconstraints;for instance,the Illinois

EPA must first seekto employ a contractorthatholdsa Statecontractbeforeturningto a

non-Statecontractorfor copyingservices.While counselhaslocatedStatecontractors

that wouldbe willing to make10,000 copiesoftendocuments,counselhasnot founda

Statecontractorwilling to makesevencopiesof thousandsof miscellaneoussized

documents.

8. Basedon theforegoing,the Illinois EPA formallyrequestsan extensionof

time to file its administrativerecordwith the Boardto a datedeterminedby the Boardto

beappropriateand/or consistentwith anydecisionaldeadlinein this matter.

9. Thegrantof this extensionof the filing datewill ensurethat this

voluminousrecordis not needlesslyfiLed but filed in the eventthat the matterdoesnot

settle. This will serveto limit the expenditureof constrainedStateresourceson a

potentiallyunnecessarycopyingjob. Moreover,this will fhrtherminimizeanypotential

administrativeburdensassociatedwith the maintenanceandstorageof hundredsof trial

boxesfor this appeal,togetherwith theothertwentyCAAPP appealsfor theBoardand

the assignedHearingOfficer. In addition,an extensionof thistime period will not result

in anyhardshipor prejudiceto Petitioner.
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WHEREFORE,the Illinois EPA respectfullyrequeststhatthe Boardgrantthis

Motion for Extensionof Time to File Recordto adatedeterminedby the Boardto be

appropriateand/orconsistentwith anydecisionaldeadlinein this matter.

Respectfullysubmittedby,

ILLINOIS ENVIRONMENTAL

PROTECTIONAGENCY,

It &&a~Sally A. Carter
AssistantCounsel

Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield,illinois 62794-9276
(217)782-5544

5



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, DECEMBER 1, 2005

CERTIFICATE OF SERVICE

I herebycertify that on the 1~dayof December2005,1 did send,by electronic

mail with prior approval,the following instrumententitledMOTION FOR

EXTENSIONOFTIME TO FILE RECORDto:

DorothyGunn,Clerk
Illinois PollutionControl Board
100 WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601

andatrue andcorrectcopy of the sameforegoinginstrument,by First ClassMail with
postagethereonfully paidanddepositedinto thepossessionof the UnitedStatesPostal
Service,to:

BradleyP. Halloran SheldonA. Zabel
HearingOfficer KathleenC. Bassi
Illinois PollutionControl Board StephenJ. Bonebrake
JamesR. ThompsonCenter JoshuaR. More
Suite 11-500 KavitaM. Patel
100 WestRandolphStreet SehiffHardin,LLP
Chicago,Illinois 60601 6600 SearsTower

233 SouthWackerDrive
Chicago,Illinois 60606

Sally C~{er
AssistantCounsel




