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NOTICEOF FILING

To: Mr. RobbLayman Ms. DorothyGunn,Clerk
Ms. Sally Carter Illinois Pollution ControlBoard
Division of Legal Counsel JamesR. ThompsonCenter
1021 NorthGrandAvenue 1000WestRandolphStreet
PostOffice Box 19276 Suite 11-500
Springfield, IL 62794-9276 Chicago,IL 60601

Pleasetakenoticethat on November30, 2005, theundersignedcausedto be filed

with the Clerk of theIllinois Pollution Control Board, Motion for Leaveto File Reply to

Motion in PartialOppositionto, andPartialSupportof, Petitioner’sRequestfor Stay,and

Petitioner’s Responseto Respondent’sMotion in Partial Opposition to, and Partial

Supportof, Petitioner’sRequestfor Stay,copiesofwhich are herewithserveduponyou.

,4~. fanl~s . Harnngton/
Oneof its attorneys

JamesT. Harrington
David L. Rieser
McGuireWoodsLLP
77 WestWacker,Suite4100
Chicago,IL 60601
Telephone:312/849-8100
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MOTION FORLEAVE TO FILE REPLY TOMOTION [N PARTIAL OPPOSITION
TO, AND PARTIAL SUPPORTOF. PETITIONER’SREQUESTFORSTAY

NOW COMES the Petitioner,by its Attorneys,JamesT. Harrington, David R.

Rieserand McGuireWoodsLLP and moves the Illinois Pollution Control Board (the

“Board”) for leave to file a brief Responseto Respondent’sObjections to Petitioner’s

Motion for Stay. In supportofthis motion, Petitionerstatesasfollows.

1. ThePetitionerhasfiled Petitionfor Reviewof the termsand conditionsof

the CAAPP Permits issued by Respondentfor the above-namedcoal fired electrical

generatinguses.

2. The Petitioner has set forth the applicable provisions of the Illinois

Administrative ProcedureAct, (5 ILCS 1001-10-65(b)),and applicablecaseauthority

(Borg-WarnerCorporationv. Mauzy,427 N.E. 2d 415, 56 Ill.Dec. 335 (3rd Dist. 1981))

establishingthat the terms of the CAAPP Permits cannotgo into effect pendingthe

decisionof the Board and any necessaryaction of the Respondentimplementingthe

Board’sdecision.



3. Respondentservedits Motion in PartialOppositionto, and Partial Support

of Petitioner’s Requestfor Stay by depositing the same in the United StatesMail on

November18, 2005.Respondentalsosentcopiesby e-mail to Petitioner’scounselon the

samedate.

4. TheeffectivenessofthePermitpendingtheBoard’sdecisionis an issueof

overriding importance to the Board, the Petitioner and to the administration of

environmentallaw in Illinois.

5. Respondenthasraisedargumentsin oppositionto the Motion for Staythat

were not anticipatedandcouldnothavebeenanticipatedatthetime theMotion wasfiled.

In particular, Respondenthas raised the “severability clause” regardingthe CAAPP

Permit Programas evidencethat the legislaturedid not want the otherwise applicable

provisions of the Administrative ProcedureAct staying the terms of permits pending

completionof theadministrativeprocessthroughreviewby theBoardappliedto CAAPP

Permits.

6. Failure to grant Petitioner leave to file a Responsewould materially

prejudicePetitionerwithin themeaningof 35 Ill.Adm. CodeSection101.500(e).

WHEREFORE, Petitioner moves for leave to file the attachedResponseto

Respondent’sMotion.

Respetfully submitted, 7’
Dated:______ 5

,4mesT. Harrington
David L. Rieser

McGuireWoodsLLP
77 WestWacker,Suite4100
Chicago,IL 60601
Telephone:312/849-8100
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NOW COMESthePetitioner,by and throughits attorneys,and respondsto theMotion in

PartialOppositionto, andPartialSupportofPetitioner’sRequestfor Stay.

1. The CAAPP Permitis Not in Effect and Is StayedasaMatterof Law Pursuantto

theIllinois AdministrativeProcedureAct (“APA”).

The Respondentadmits that the CAAPP Permit is a license of a continuing

natureas definedby the APA. 5 ILCS 1001-35.(Respondent’sMotion p. 3). It also admitsthat

the decision in Borg-WarnerCorporationv. Mauzy, 427 N.E.2d 415, 56 Ill.Dec. 335 (3d Dist.

1981),holding that the final administrativedecisionwithin the meaningof the Administrative

ProcedureAct is thedecisionof the PollutionControl Board on the Petition for Review“may still

reflectgood law and that it probablywarrants,in theappropriatecase,applicationofthe doctrine

of staredecisisby Illinois Courts.” EPA Motion, p. 4. It furtheradmits“the CAAPP program

itself does not reveal the General Assembly’s intentions to change this administrative

arrangement.”Ibid.

Nevertheless,Respondentcontendsthat the APA does not apply to CAAPP

Permits. First, it points out that the legislaturehas in the caseof administrativecitations



specifically provided that the APA doesnot apply. See 415 ILCS 5/31.1(e).Yet, this merely

provesthe oppositethat the legislatureintendedand believedclearly that the APA applied to all

proceedingsunder the EnvironmentalProtectionAct unless specifically exempted. It further

provedthat the legislatureknew how to exemptactionsunderthe EnvironmentalProtectionAct

whenit choseto do so.

Second,the Respondentclaims that the provisions of Section ~ (415

ILCS 5/39.5(7))providing for severabilityof permit terms in the eventof a challengeto any

termsof the permit indicates legislative intent that the permitwould not be stayedpendingthe

Board’s decisionon review. This argumentstretchestoo far. Sincethe legislaturechosenot to

expresslyexemptCAAPP Permitsfrom the APA, the severabilityclausemustapply wheresome

termsof a permit are successfullychallengedso that otherunrelatedtermsmay remain in force.

It doesnot addressthe applicability of the APA or the long standingprecedentthat the permit

cannotgo into effect until the administrativeprocessis complete.

Clearly if the legislaturechoseto exempt CAAPP Permits from the APA, it

would havedone so expressly,by innuendo.It did not do so. Underthe usual rules of statutory

construction,the APA andthe “stay” provisionsof 5 ILCS 1001/10-65(b),as appliedto Permit

Appeals in Borg-WarnerCorporationv. Mauzy, supra,and in Board decisions,’governCAAPP

Permitproceedings.Therefore,the CAAPP Permitsunderreviewarenot in effect and arestayed

as a matterof lawpendingtheBoard’sdecisionon the merits.

2. The CAAPPPermitsShouldbe StayedIn Its Entirety for theReasonStatedin the

Petition.

Should the Board concludethat the Permit is otherwisefinal and effective, a

discretionarystayof the entire Permitshould be granted. Without belaboringthe lengthy Petition

and Motion, Petitioneradmits that it has soughtreview of only portions of the CAAPP Permit.

‘Electric Energy,Inc. v. Illinois EnvironmentalProtectionAgency,PCB 85-14 (1985), 1985 WL 21205,
andIBP, Inc. v. Illinois EnvironmentalProtectionAgency,PCB 89-128(1989),WL 137356.



Oneof thoseconditionsis the effectivedate.If the effectivedateis stayed,thennone of the other

conditionsare in effect. Petitionerhas adequatelysupportedthe stay of the effective date as it

pointed out the numerousconditionswhich would haverequiredimmediateor retroactiveactions

by Petitioner. As Respondenthasagreedto the stayof all contestedtermsandoneof thoseterms

is the effectivedate, all of the conditionsof the permitshould be stayedpendinga Board ruling

on the merits. Moreover,while Petitionerhaschallengedonly a portion of the CAAPP Permit

terms, thosechallengedtermsencompassalmost all significant terms that add to Petitioner’s

obligationsover thosein existinglaws, regulationsand permitsthat remainin force and effect

during the period of review.Therefore,the public healthand environmentremainfully protected

duringastay.

Conclusion. PetitionerrequeststheBoard reject the argumentsadvancedby Respondent

and issue its order finding that the CAAPP Permit at issue hereis not in effect pending the

decisionof the Boardandtheactionofthe Agency implementingit.

Respe ully submitted, _______

Dated: ~~ingJq —

avid L. Rieser
McGuireWoodsLLP
77 WestWacker,Suite4100
Chicago,IL 60601
Telephone:312/849-8100
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CERTIFICATEOF SERVICE

I, JamesT. Harrington,one of the attorneysfor Petitioner,herebycertify that I

servedcopiesof:

1. Motion for Leaveto File Replyto Motion in Partial Oppositionto,
andPartialSupportof, Petitioner’sRequestfor Stay;and

2. Petitioner’s Response to Respondent’s Motion in Partial
Oppositionto, andPartial Supportof, Petitioner’sRequestfor Stay.

upon
Mr. RobbLaymanandMs. Sally Carter

Division of Legal Counsel
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenue
Springfield,IL 62794-9276

on November30, 2005via FederalExpress.

amesT. Harrington
Oneof theAttorneysfor Petitioner

McGuireWoods LLP

77 WestWacker,Suite4100
Chicago,Illinois 60601
Telephone:312/849-8100
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