
ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, NOVEMBER 18, 2005

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

AMEREN ENERGY )
GENERATING COMPANY, )
EDWARDS POWER STATION )

)
Petitioner, )

). PCBNo. 2006-067
v. ) (CAAPPPennitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent )

NOTICE

To: DorothyOn, Clerk JamesT. Harrington
Illinois PollutionControlBoard David L. Rieser
100 WestRandolphStreet McGuireWoods,LLP
Suite11-500 77 WestWacker,Suite4100
Chicago,illinois 60601 Chicago,illinois 60601

BradleyP. Halloran
HearingOfficer
JamesR. ThompsonCenter,
Suite 11-500
100WestRandolphStreet
Chicago,illinois 60601

PLEASETAXENOTICEthatI havetodayelectronicallyfiled with theOffice of
theClerk ofthe Illinois PollutionControlBoardtheAPPEARANCES,MOTION IN
PARTIAL OPPOSITIONTO, AND PARTIAL SUPPORTOF,PETITIONER’S
REQUESTFORSTAY andAFFIDAVIT oftheRespondent,Illinois Environmental
ProtectionAgency,a copyof which is herewithservedupon theassignedHearingOfficer
andtheattorneysforthePetitioner.

Respectfullysubmittedby,

RobbH. Layman
AssistantCounsel

Dated:November18,2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, illinois 62794-9276
(217)524-9137
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OF THE STATE OF ILLINOIS

AMEREN ENERGY )
GENERATINGCOMPANY, )
EDWARDS POWERSTATION )

)
Petitioner, )

) PCBNo. 2006-067
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESRobbH. Laymanandentershis appearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneof its

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

Robb H. Layman
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)524-9137
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OF TUE STATEOFILLINOIS

AMEREN ENERGY )
GENERATINGCOMPANY, )
EDWARDSPOWERSTATION )

)
Petitioner, )~

) PCBNo. 2006-067
) (CAAPPPermitAppeal)
)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESSally Carterandentersher appearanceonbehalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneofits

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

SallyCGter
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)782-5544
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OF THE STATE OF ILLINOIS

AISIERENENERGY )
GENERATINGCOMPANY, )
EDWARDSPOWERSTATION )

)
Petitioner, )

) PCBNo. 2006-067
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY, )

)
Respondent. )

MOTION IN PARTIAL OPPOSITIONTO,
AND PARTIAL SUPPORTOF,

PETITIONER’SREOUESTFORSTAY

NOW COMEStheRespondent,ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY(“Illinois EPA”), by andthroughits attorneys,andmovestheIllinois Pollution

ControlBoard(“Board”) to deny, in part,andapprove,in part,thePetitioner’s,

AMEREN ENERGYGENERATINGCOMPANY (hereinafter“AmerenEnergy

Generation”or“Petitioner”), requestfor.astayoftheeffectivenessoftheCleanAir Act

PermitProgram(“CAAPP”) permit issuedin theabove-captionedmatter.

INTRODUCTION

Acting in accordancewith its authorityundertheCA.APPprovisionsofthe

Illinois EnvironmentalProtectionAct (hereinafter“Act”), 415 ILCS 5/39.5(2004), the

fllinois EPA issueda CAAPPpermitto AinerenEnergyGenerationon September29,

2005. Thepermit authorizedtheoperationof anelectricalpowergeneration&cility

knownas theEdwardsPowerStation. Thefacility is locatedat7800SouthCILCO Lane

in Bartonville, Illinois.
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On November3, 2005,attorneysfor thePetitionerfiled thisappeal(hereinafter

“Petition”) with theBoardchallengingcertainpermitconditionscontainedwithin the

CAAPP permitissuedby the illinois EPA.. TheIllinois EPAreceivedanelectronic

versionof theappealon thesamedate. Fornial noticeoftheappealwasserveduponthe

Illinois EPAon November4, 2005.

As partof its Petition,AmerenEnergyGenerationseeksa stayofthe

effectivenessoftheentireCAAPPpermit, citing two principalgroundsfor its requested

relief. First, Petitionerallegesthat theCAAPP permit is subjectfo theautomaticstay

provisionofthe illinois AdministrativeProcedureAct (“APA”), 5 ILCS100/10-

65(b,fl’2004). As an alternativebasisfor ablanketstayof theCAAPPpermit,Petitioner

allegesfactsintendedto supporttheBoard’suseofits discretionarystayauthority.

Finally, PetitionerseeksastayofthecontestedconditionsoftheCA.APP permit in the

eventthat theBoarddeniesits requestfor a blanketstay

In accordancewith theBoard’sproceduralrequirements,the illinois EPAmayfile

aresponseto anymotionwithin 14 daysafterserviceofthemotion. See,35 Iii. Adm.

Code 101.500(d).

ARGUMENT

The Illinois EPA urgestheBoardto denyPetitioner’srequestfor astayof the

effectivenessoftheentireCAAPPpermit. Forreasonsthatareexplainedin detailbelow,

Petitionercannotavail itselfoftheprotectionsaffordedby theAPA’s automaticstay

provisionasamatterof law. Further,Petitionerhasfailed to demonstratesufficient

justificationfor theBoardto granta blanketstayoftheCAAPPpermit underits

discretionarystayauthority. The Illinois EPAsupportsthePetitioner’slimited stayof
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theCA.APPpermit,which confinesthestayrelief only to thosepermit conditions

contestedin theappeal.

I. TheCAAPPpermit issuedby theIllinois EPAshouldnot be stayedin
its entiretyby reasonof theAPA’s automaticstayprovision.

The first argumentraisedby Petitionermaintainsthat theCAAPPpermit in this

proceedingis subjectto theautomaticstayprovisionoftheAPA. See,Petition at pages

3-4. TheautomaticstayprovisionundertheAPA governsadministrativeproceedings

involving licensing,includinga“new licensewith referenceto anyactivity of a

continuingnature.” See,5 ILCS100/i0-65(b). TheCAAPPpermitat issuein this

proceedinggovernsemissions-relatedactivitiesatan existing,majorstationarysourcein

Illinois. Accordingly,the illinois EPAdoesnotdisputethat theCAAPPpermit is

synonymouswith a licensethat is ofa continuingnature. Seealso, 5 JLCS100/1-35

(2004)(defining“license”asthe “whole orpartof any agencypermit...requiredby

law”).

In its argument,PetitionercontendsthattheAPA automaticallystaysthe

effectivenessoftheCAAPPpermituntil aftertheBoardhasrendereda final adjudication

on themeritsofthisappeal. Citing to aThird District AppellateCourtruling from over

two decadesago,Petitionersuggeststhat theAPA’s stayprovisioncontinuesto apply

throughoutthedurationofthependingappealbecauseit is theBoard,not theillinois

EPA, thatmakesthe“final agencydecision”on thepermit. See,Borg-Warner

Corporation v. Mauzy,427N.E.2d415,56111.Dec. 335 (3fh Dist. 1981). Thestay

provisionwould alsoapparentlyensurethat thePetitionercontinuesto abideby theterms

of“the existing license[which] shall continuein lull forceandeffect.” See.S ILCS

100/1-65(b)(2004). In this case,that “existing license”is theunderlyingStateoperating
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permits’ thathavebeenseparatelygoverningthefacility’s operationssincetheillinois

EPA’s original receiptof thepermit application. See,415ILCS5/39.5(4)(b)(2004).

TheBorg-WarnerdecisionupheldtheAPA’s automaticstayprovision in the

contextof arenew4for a NationalPollutantDischargeElimination System(“NPDES”)

permitsoughtbeforetheIllinois EPA. Notably,thecourtobserved:

“A final decision,in thesenseof afinal andbindingdecisioncomingoutof the
administrativeprocessbeforetheadministrativeagencieswith decisionmaking
power,will notbe forthcomingin theinstant caseuntil thePCBruleson the
permit application.”

Borg-Warner,56 Ill. Dec. at341. The illinois EPAconcedesthat theBorg-Warner

decisionmaystill reflectgoodlaw andthat it probablywarrants,in theappropriatecase,

applicationofthedoctrineofstaredecisisby Illinois courts. Moreover,theillinois EPA

observesthat the ruling is apparentlyin perfectharmonywith othersubsequentdecisions

by Illinois courtsthat addressedthe respectiverolesofthe Illinois EPAandtheBoard in

permittingmattersundertheAct. In this regard,theIllinois EPAis fully cognizantofthe

“administrativecontinuum”thatexistswith respectto theBoard in mostpermitting

matters,andtheCAAPPprogramitselfdoesnot revealtheGeneralAssembly’s

intentionsto changethis administrativearrangement.See,illinois EPAv. Illinois

Pollution ConIra! Board, 486 NE2d293, 294 (3” Dist. 1985),affirmed, Illinois EPAv.

Illinois Pollution ControlBoard, 503 NE2d343,345(111.1986); ESOWatts,Inc., v.

Illinois Pollution ControlBoard, 676N.E.2d299, 304(3~Dist. 1997). Thus,it is the

Board’sdecisionin reviewingwhetheraCAAPPpermitshouldissuethatultimately

determineswhenthepermitbecomesfinal.

In limited situations, it is possible thatathcility’s operation duringthepending reviewof theCAAPP
permitapplicationwasalsoauthorizedin aStateconstructionpermit
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While theBorg-Warneropinion mayoffer someinterestingreading,it doesnot

provideaproperprecedentin thiscase. ThisconclusioncanbearrivedbecausetheMA

simpiy doesnot applyto theseCAAPPpermit appealproceedings.Foronereason,the

APA’svariousprovisionsshouldnotapplywheretheGeneralAssemblyhaseffectively

exemptedthemfrom aparticularstatutoryscheme.Oneexampleofthis exerciseof

legislativediscretionis foundwith administrativecitations,which underSection31.1 of

theAct arenot subjectto thecontestedcaseprovisionsof theAPA. See,415ILCS

5/31.1(e)(2004). In thecaseoftheAct’s CAAPPprovisions,asimilarbasisfor

exemptionis providedbythepermit severabilityrequirementsthat governtheillinois

EPA’s issuanceof’ CAAPPpermits.

Section39.5(7)ofthe Illinois CASk?? setsforth requirementsgoverningthe

permitcontentfor everyCAAPP permitissuedby theillinois EPA. Seegenerally,415

ILCS5/39.5(7)(2004). Section39.S(7)(i)oftheAct providesthat:

“Each CAAPP permit issuedundersubsection10 of thisSectionshall includea
severabilityclauseto ensurethecontinuedvalidity ofthevariouspermit
requirementsin theeventof a challengeto anyportionsofthepermit.”

415JLCS5/39.5(7)(‘Q(2004). This provisionrepresentssomethingmorethanthe trivial

or inconsequentialdictatesto an agencyin its administrationofa permitprogram.

Rather,it clearlycontemplatesa legal effectupon a pennittingactionthat extendsbeyond

thescopeof thepermit’s terms. In otherwords,theGeneralAssemblywasnot simply

speakingto theIllinois EPAbut, rather,to a largeraudience.By observingthata

componentofaCAAPPpermit shall retaina“continuedvalidity,” lawmakersclearly

proscribedthat theuncontestedconditionsofaCA.APPpermit mustcontinueto survive

notwithstandingachallengeto thepermit’sotherterms. This languagesignifiesan

5



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 18, 2005

unambiguousintentto exemptsomesegmentoftheCAAPPpermit from any kind of

protectivestayduring thepermit appealprocess.Forthis reason,theautomaticstay

provisionofthe.AYA cannotbesaidto governCAAPPpermitsissuedpursuantto the

Act.

TheBoardshouldalsorejectthePetitioner’sautomaticstayargumentonentirely

separategrounds.Petitionersuggeststhat theAPA’s automaticstayprovisionappliesby

virtueof thelicensingthat isbeingobtainedthroughtheCAAPPpermittingprocess.

However,theAPA containsagrandfatheringclausethat specificallyexemptsan

administrativeagencythatpreviouslypossessed“existingprocedureson July 1, 1977” for

contestedcaseor licensingmatters. See.5 ILCS100/1-5(a)(2004). Wheresuch

provisionswerein existenceprior to theJuly 1, 1977,date,thoseexistingprovisions

continueto apply. Id.

Proceduralruleshavebeenin placewith theBoardsinceshortlyafter its fonnal

creation.Becausethepermittingschemeestablishedby theAct contemplatedappealsto

theBoard,proceduralruleswerecreatedin thoseearlyyearsto guidetheBoardin its

deliberations.Similar to thecurrentBoardproceduresfor permittingdisputes,theearlier

rulesreferencedtheBoard’senforcementproceduresin providingspecificrequirements

for thepermit appealprocess.Theywerethen,astheyaretoday,contestedcase

requirementsby virtueoftheirvery nature.

Theearliestversionof theBoard’sproceduralregulationswasadoptedon

October8, 1970 in theR70-4rulemakingandwassubsequentlypublishedbytheIllinois

Secretaryof State’soffice as‘ProceduralRules.” Thoserulesincludedrequirementsfor

permit appeals,effectivethroughFebruary14, 1974,andtheyrequiredsuchproceedings
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to beconductedaccordingto theBoard’sPartIll rulespertainingto enforcement.See,

Rule502. In contrastto theRegulatoryandNonadjudicativeHearingsandProceedings,

theEnforcementProceedingsofPartm containedaplethoraofcontestedcase

requirements,includingprovisionsfor thefiling ofapetition(i.e.,Rule304),

authorizationforhearing(i.e., Rule306),motionpractice(i.e., Rule308),discovery(i.e.,

Rule313),conductofthehearing(Rule 318),presentationofevidence(i.e.,Rule321),

examinationofwitnesses(i.e., Rules324, 325 and327)andfinal disposition(i.e., Rule

322). A laterversionoftheserules,includingamendments,wasadoptedby theBoard

on August29, 1974.

The “ProceduralRules”thatoriginallyguidedtheBoardin enforcementcasesand

permitappealsformedthebasicframeworkfor thecurrent-dayversionoftheBoard’s

proceduralregulationspromulgatedat35 111. Adm. Code101-130. AlthoughtheBoard’s

proceduralrules.mayhaveevolvedandexpandedover time, thecorefeaturesofthe

adversarialprocessgoverningthesecaseshaveremainedsubstantiallythesame,

includingthoserulesgoverningCAAPPpermit appeals.BecausetheBoardhadsuch

proceduresin placeprior to July 1, 1977,thoseprocedureseffectivelysecuredthe

Board’sexemptionfront theAPA’s contestedcaserequirements.And solongasthose

underlyingprocedureshistoricallysatisfiedthegrandfatheringclause,it shouldnot matter

that theAct’s CAAPPprogramwasenactedsometwentyyearslater. After all, it is the

proceduresapplicabletocontestedcasesandtheirpointoforigin that is relevantto this

analysis,not theadventofthepermittingprogramitself.2

2 Petitionermaycounterthat theBorg-Warner decisionis at oddswith this argumentandthat partof the

appellatecourt’sruling held that theAlA’s grandThtheringclausedidnotapply to theBoard’srulesfor the
NPDES permit program.The court’sdiscussionon the issueofthe grand~theñngclauseis inappositehere.
TheNPDESrulesat issuewerewritten in a way thatconditionedtheir effectivenessupona futureevent
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II. TheCAAPPpermit issued by the Illinois EPA shouldnot be stayedin
its entiretyby reasonofPetitioner’sallegedjustifications.

Separateandapartfrom its APA-relatedargument,PetitionerofferstheBoardan

alternativebasisfor grantingablanketstayoftheCAAPP permit. Specifically,

Petitionersuggeststhat theBoardstaytheentireCAAPP permitaspartof its

discretionarystayauthority. See,Petition atpages4-5. While thereasonsput forward

by Petitionersuffice to justifya stayoftheCAA.PPpermit’scontestedconditions,

Petitionerfails to demonstrateaclearandconvincingneedfor a broaderstay. Evenif the

Petitionercouldmustermorepersuasiveargumentson this issue,the illinois EPA

questionswhethersuchan all-encompassingremedyis appropriateunderany

circumstances.NotwithstandingtheBoard’srecentpracticein otherCAAPPappeals,the

Illinois EPA hascometo regardblanketstaysof CA.APPpermitsasincongruouswith the

aimsof the Illinois CAAPPandneedlesslyover-protectivein light ofattributescommon

to theseappeals.

Section105.304(b)of Title 35 oftheBoard’sproceduralregulationsprovidesthat

apetitionfor reviewof aCAAPPpermitmayincludearequestfor stay. TheBoardhas

frequentlygrantedstaysin permitproceedings,oftenciting to thevariousfactors

consideredby Illinois courtsatcommonlaw. The factorsthat areusuallyexaminedby

theBoard include theexistenceof a clearlyascertainableright that warrantsprotection,

irreparableinjury in theabsenceof astay,the lackofanadequatelegal remedyanda

Whentheeventactuallytookplace,theeffectivenessof the rulesoccurredaftertheJuly I, 1977,date
establishedin thegrandfatheringclause. More importantly, in addressingan issue that wasnotcentralto
theappeal,theappellatecourtappearsto haveerroneouslyplacedtoomuchemphasison thesubstantive
permittingproceduresof theNPDESprogram,ratherthanthoseproceduresapplicableto the Board’s
contestedcasehearings.A properconstructionoftheAM demandsthat the focusbeplacedon the
existingprocedures“specifically for contestedcasesor licensing.”S ILCS100/1-5 (a)(2004).
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probability of success on themeritsofthecontroversy.See, Bridgestone/Firestone Off-

road Tire Companyv. illinois EPA, PCB 02-31 atpage3 (November1, 2001);

CommunityLandfill CompanyandCityofMorris v. Illinois EPA, PCB No.01-48and01-

49 (consolidated)atpage5 (October19, 2000),citingJunkunc v. 3.1 Advanced

Technology& Manufacturing. 498N.E.2d1179 (15t Dist. 1986). However,theBoardhas

notedthat its considerationis notconfinedexclusivelyto thosefactorsnormusteachone

ofthosefactorsbeconsideredby theBoardin everycase.See,Bridgestone/Firestoneat

page3.

The Boardhascommonlyevaluatedstayrequestswith an eyetowardthenature

of the injury thatmight befall an applicantfrom havingto complywith permit conditions,

suchasthecompelledexpenditureof“significantresources,”Abitec Corporation v.

Illinois EPA, PCBNo. 03-95atpage1 (February20, 2003),ortheeffectuallossof

appealrightsprior to afinal legal determination.Bridgestone/Firestoneatpage3. The

Boardhasalsoaffordedspecialattentionto the “likelihood of environmentalharm”for

anystaythatmaybe granted. See,Bridgestone/Firestoneatpage3; Abitec Corporation

at 1; CommunityLandfill Companyand City ofMorris v. Illinois EPA, at page4.

I. Considerationoftraditionalfactors

Petitioner’sMotion touches,albeitsketchily,on someoftherelevantfactorsin

this analysis. See,Petition at pages4-5. The Illinois EPA generallyacceptsthat

Petitionershouldnotberequiredto expendexorbitantcostsin complyingwith challenged

monitoring,reportingor record-keepingrequirementsoftheCAAPPpcrmituntil after it

is providedits proverbial“day in court.” Petitioner’sright of appeallikewiseshouldnot

be cut shortorrenderedmootbecauseit wasunableto obtaina legalruling beforebeing
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requiredto complywith thosetermsofthepermitthataredeemedobjectionable.The

Illinois EPArecognizesthesereasonsasa legitimatebasisforauthorizingastayof

permit conditionscontestedon appeal.However,theyarenot at all instructiveto

Petitioner’sclaimthata stayoftheentireCAAPPpermit is needed.

Judgingby afair readingofthePetition,Petitionerhaschallengedarelatively

small numberoftheconditionscontainedin theoverallCAAPPpermit, thusleavingthe

lion’s shareofthepermitconditionsunaffectedby theappeal. Much ofthegist of

Petitioner’sappealpertainsto “periodicmonitoring,” including a numberofprovisions

dealingwith emissionstesting,reporting,record-keepingandmonitoringofemissions

that arepurportedlybeyondthescopeofthe illinois EPA’s statutoryperMit authority. If

thevastmajorityof thepermit’s termsareuncontested,it cannotlogically follow that the

absenceofastayfor thoseconditionswill preventthePetitionerfrom exercisingaright

ofappeal. Similarly, it is difficult to discernwhy Petitioner’scompliancewith

uncontestedpennitconditionswouldcauseirreparableharm,especiallyif onecan

assume,ashere,that thecrux ofCAMP permittingrequirementswerecarriedoverfrom

previously-existingStateoperatingpermits.3

TheIllinois EPAdoesnotdisputethat the Clean Air Act’s (“CAA”) Title V program,which formedthe
frameworkfor theIllinois CAAPP,requiresonlya marshallingof pre-existing“applicablerequirements”
into a single operatingpermitfor a majorsourceandthatit doesnot generallyauthorizenewsubstantive
requirements. See, AppalachianPowerCompanyv. illinois EPA, 208 F.3d 1015, 1026-1027 (D.C. Circuit,
2000); Ohio Public InterestResearchGroup v. Whitman,386 F.3d792, 794 (6th Cir. 2004); In re: Peabody
WesternCoal Company,CAA Appeal No. 04-01, slip op.at 6 (EAR, February18, 2005). Aside from the
conditionslawfully imposedby the Illinois EPAfor periodicmonitoringand othermiscellaneousmatters,
the remainderof the CAAPP permit should be comprised of the pre-existingrequirementsthatwere
previouslypermitted.A casualcomparisonof theCAAPPpermit andthePetitionsuggests that thepresent
appealonly callsinto questiona relativelysmallfractionof permitconditionscontainedin theoverall
CAAPPpermit.
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ii. Significance ofprior Boardrulings

TheBoard hasgrantednumerousstaysin pastandpendingCAAPP permit

proceedings.Forthemostpart, theextentof thereliefgrantedhasbeenafunctionofthe

reliefsoughtby thepetitioningparty. In severalcases,theBoardhasgrantedstaysofthe

entireCAMP permit, usuallydoingsowithoutmuch substantivediscussion.4Curiously,

all exceptingoneoftheprior casesinvolving blanketstayswerebroughtby petitioning

partiesrepresentedby thesantelaw firm. In otherCAMP appealcases,theBoard

grantedstaysfor thecontestedpermitconditions,againmirroringthereliefsoughtby the

petitioningparty.5 In a few cases,theBoard doesnotappearto havegrantedanystay

protectionwhatsoever,asthepetitioningpartyapparentlyoptednot to pursuesuchrelief.6

In themajorityoftheafore-referencedcases,the Illinois EPAdid not actively

participatein thestaymotionssoughtbeforetheBoard dueto theperennially-occurring

pressofothermatters.7 In doing so, the Illinois EPA clearlywaivedanyrightsto voice

objectionsto thestayssoughtandobtainedin thosecases.Evenin theabsenceofa lack

~ See,LoneStarIndustries,Inc., v. Illinois EPA, PCB No. 03-94,slip opinionat 2, (January9, 2003);
Nielsenv.Bainbridge, L.L.C., v. Illinois EPA, PCBNo. 03-98,slip opinion at 1-2 (February 6, 2003);
Saint-Goham Containers,Inc., it. Illinois EPA, PCB No. 04-47,slip opinionat 1-2 (Novembe6,
2003);ChampionLaboratories, Inc., v. Illinois EPA. PCB No. 04-65,slip opinionat 1 (January8, 2004);;
Midwest Generation,LLC., v. Illinois EPA, PCBNo. 04-108, slip opinionat 1 (January22, 2004);Ethyl
PetroleumAdditives,Inc., it. illinois EPA, slip opinionat 1 (February5, 2004); BoardofTrusteesof
EasternIllinois Universityit. Illinois EPA, PCB No. 04-110,slip opinionat 1 (February5, 2004).

Se~Bridgestone/FirestoneOff roadTire Companyit. Illinois EPA, PCR 02-31 at page3 (November 1,
2001);PPGIndustries, Inc., it. Illinois EPA, PCB No. 03-82,slip opinionat 1-2 (February6, 2003);Abitec
Corporation it. Illinois EPA, PCBNo. 03-95, slip opinionat 1-2 (February20,2003);Noveon, inc., it.
Illinois EPA, ?CB No. 04-102,slip opinionat 1-2 (January22,2004); OasisIndustries, Inc., it. Illinois
EPA, PCB No. 04-116,slip opinionat 1-2 (May 6,2004).

6 See,XCTC LimitedPartnership, it. Illinois EPA, PCB No.01-46,consolidatedwith Georgia-Pac~ic

Tissue,L.L. C., it. Illinois EPA, PCBNo. 01-51; GeneralElectric Companyit. Illinois EPA, ICR No. 04-

115 (January 22,2004).

‘ The Illinois EPA did file a joint motion in supportof a stay requestseekingprotection for contested
conditions of a CAAPP permit. See, Abitec Corporation it. illinois EPA, PCB No. 03-95,slip opinion at 1-
2 (February 20,2003).
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ofresources,it is doubtful that theillinois EPA would havearticulatedweighty concerns,

aspresentlyargued,with respectto thestayrelief requestedin earliercases.However,

following theBoard’slastoccasionto acton a blanketstayrequestin a CAAPPpermit

appeal,Illinois EPAofficials becameawareofthepotentialimplicationsposedby stays

on theexistingTitle V programapproval.8In thewakeofthisdiscovery,the illinois EPA

is nowcompelledto observethat theBoard’searlierdecisionsaffordingblanketstaysto

CAAPPpermitsarguablyfell shortof exploringall oftherelevantconsiderations

necessaryto theanalysis. Accordingly,the Illinois EPA urgestheBoardto reflectupon

additionalfactorsthathavenotpreviouslybeenaddressedto date.9

iii. Statutoryobjectivesof CAAPPandcommonattributesofpermit

appeals

As discussedearlierin this Motion, the illinois CAAPPcommandsthe fllinois

EPAto incorporateconditionsinto aCAMP permitthat addressrequirements

concerningthe“severability”of permitconditions. See,415ILCS 5/39.5(7)(1)(2004). To

this end,everyCAAPPpermitis requiredto containa permit conditionseveringthose

conditionschallengedin a subsequentpermitappealfrom theotherpermit conditionsin

thepermit. Theseverabilityprovisionis prominentlydisplayedin theStandardPermit

ConditionsofthePetitioner’sCA.APPpermit. See,StandardPermitCondition 9.13. It

shouldalsobenotedthat the languagefrom theAct’s CAAPPprogrammirrorsthe

Jim Ross,a formerUnit Managerfor theCAAPPUnit of theDivision of Air PollutionControl’sPermits
Section,receivedan inquiry from aUSEPA/Region V representativein Marchof 2004pertainingto-the
broadnatureofthe staysobtainedin CAAPPpermit appealproceedingsbeforetheBoard. This initial
inquiry led to furtherdiscussionbetweenUSEPA/RegionV representativesandthe Illinois EPAregarding
the impactofsuchstaysontheseverabilityrequirementsfor CAAPP permits setforth in 40 C.F.R. Part70
andthe Illinois CAAPP. (See,SupportingAffidavit ofJim Rossattachedto this Motion).

~ It is notedthat theBoard’spriorrulingsregardingblanketstaysof CAAPPpermitshavebeengranted
contingentuponthe Board’sfinal actionin theappealor “until theBoard ordersotherwise.”
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provisionpromulgatedby USEPAin its regulationsimplementingTitle V oftheCAA.

See,40 C.F.R.§70.6(a)(5)(July1, 2005edition).

As is evidentfrom thestatutorylanguage,theobviouslegislativeintent for this

CAMP provisionis to “ensurethecontinuedvalidity” of theostensiblylargerbodyof

permittingrequirementsthat arenotbeingchallengedon appeal. The useoftheword

“various” in describingthoseconditionsthat areseverableis especiallyimportantwhen

comparedwith the laterreferencein thesamesentenceto “anyportions”of thepermit

thatarecontested. Becausethecommonlyunderstoodmeaningoftheadjective

“various” is “of diversekinds” or “unlike; different,” thiswordingdemonstratesa

legislativeintentto contrastonediscernablegroupofpermitconditions(i.e.,uncontested

conditions)from theotheranother(i.e., contestedconditions). See,The American

HeritageDictionary. SecondCollegeEdition; seealso, Webster’sNewWorld Dictionary,

Third CollegeEdition (describingprimaryuseofthe termas“differing onefrom another;

ofseveralkinds”). Giventheclearabsenceofambiguitywith this statutorytext, no other

reasonablemeaningcanbe attributedto its language.

The Illinois EPA readilyconcedesthat thepermitcontentrequirementsofthe

CAA andthe Illinois CAAPParenot directlybindingon theBoard. However,whilethe

fllinois EPA’smandateunderSection39.5(7)(i)of theAct’s CAAPPprogramdoesnot,

on its face,affect theBoard,theprovisioncould arguablybereadas a limited restriction

on theBoard’sdiscretionarystayauthorityin CAMP appeals.’°Implicit in thestatutory

languageis anunmistakableexpressionaimedatpreservingthevalidity andeffectiveness

‘° Any authrestrictionmaynotbeabsolute,astheAct’s permit contentrequirementdoesnotnecessarily
rule out thepotentialmeritsofa blanketstaywherea permitis challengedin its entirety.

13
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of somesegmentoftheCAAPPpermitduringtheappealprocess.This legislative goal

cannotbe achievedif blanketstaysaretheconvention. Wheretheobviousintentionof

lawmakerscouldbe thwarted,reviewingcourtsmustconstrueastatutein a mannerthat

effectuatesits objectandpurpose.See,F.D.LC. v. Ni/user, 799F.Supp.904 (CD. fli.

1992);Castanedav. illinois Human Rights Commission,547N.E.2d437 (fll. 1989). In

this instance,theBoardshouldrecognizeaninherentlimitationofits stayauthorityby

virtueof the Illinois CAAPP’s severabilityprovision. At thevçry least,theexistenceof

theprovisionshouldgivepauseto theBoard’srecentapproachin evaluatingstaysin

CAAPP permit appeals.

Petitionerassertsthat a furtherdelayin theeffectivenessoftheCAAPP permit

would not prejudicetheIllinois EPA or thepublic atlarge. See. Petition atpage4. It is

noteworthythat oneofthechiefgoalsoftheCANs TitleV programis to promotepublic

participation,includingtheuseofcitizensuitsto facilitatecompliancethrough

nf’ TheseverabilityrequirementofthePart70 regulations,which fonnedthe

regulatorybasisfor Section39.5(7)(i) oftheIllinois CAAPP,canbe seenasan extension

ofthis endeavor.BlanketstaysofCAMP permitscouldarguablylessenthe

opportunitiesfor citizenenforcementin anareathat is teemingwith broadpublic interest.

Moreover,thecumulativeeffectofstayssoughtbyPetitionerandothercoal-fired

CAAPPpermitteesin otherappealswould castawidenet. Blanketstaysofthese

recently-issuedCAAPPpermitswould effectively shieldanentiresegmentof Illinois’

utilities sectorfrom potentialenforcementbasedon Title V permitting,whichwasmeant

“ See, David P. Novello, The NewCleanAir Act OperatingPermit Pmgram:EPA sFinal Rules,23
EnvironmentalLaw Reporter10080,10081-10082(February1993).
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to providea moreconvenient,efficient mechanismfor thepublic to seekCAA-related

enforcement.

Onelastconsiderationin this analysisis thedeliberate,if not time-consuming,

paceofpermitappealsin general. Frompastexperience,theIllinois EPAhasobserved

thatmanypermit appealsareofatypethat couldmoreaptly bedescribedis “protective

appeals.”Thesetypesofappealsarefrequentlyfiled becauseaparticularpermit

conditionaffectsan issuerelatingto on-goingorfutureenforcementproceedings.

Alternatively, thesecasesmayentail someotherkind ofcontingencynecessitating

additionalpermit review,anewpermit applicationand/orobtainingarevisedpermit from

theillinois EPA. Only rarelydoesapermit appealactuallyproceedto hearing.

BasedontheIllinois EPA’s estimation,nearlyall oftheCAAPPpermitappeals

filed with theBoardto datecouldbe aptly describedas“protectiveappeals.”While a

handfulof caseshavebeenvoluntarily dismissedfrom theBoard’sdocket,severalof

thesecasesare,andwill remain,pendingwith theBoardfor monthsand/oryearsto

come,in part,becausethereis no ability to resolvethemindependentoftheirrelated

enforcementorpermittingdevelopments.As theIllinois EPAis oftenanobligatory

participantin manyofthesetypesofcases,thisargumentis not meantto condemnthe

practice. Rather,therelevantpointis thatsignificantportionsof aCAAPPpermitstayed

in its entirety will bedelayedfrom taking effect,in spiteof bearingno relationshipto the

appealor its ultimateoutcome. To allow this undercircumstanceswherepetitioning

partiesseldomappearto desiretheir“day in court” strikestheIllinois EPA asneedlessly

over-protective.

15
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CONCLUSION

Forthe reasonsexplainedabove,theIllinois EPAmovestheBoardto denythe

Petitioner’srequestfor a stayoftheeffectivenessoftheCAAPP permit in its entirety.

However,theIllinois EPAsupportsthePetitioner’srequestfor a stayoftheeffectiveness

oftheCA.APPpermit’scontestedconditionsandurgestheBoardto orderthesame.

Respectfullysubmittedby,

ILLINOIS ENVIRONMENTAL

PROTECTIONAGENCY,

RobbH. Layman
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, illinois 62794-9276
(217)524-9137
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STATE OFILLINOIS
COUNTY OFSANGAMON

AFFIDAVIT

I, Jim Ross,beingfirst duly sworn,deposeandstatethat the followingstatements

set forth in this instrumentaretrueandcorrect,exceptasto mattersthereinstatedto on

informationandbeliefand,asto suchmatters,theundersignedcertifiesthat hebelieves

thesameto be true:

1. I anicurrentlyemployedby theIllinois EnvironmentalProtectionAgency

(“Illinois EPA”) asaSeniorPublicServëe.Administratorprofessionalengineer.During

theearlypartof~004,I wastheManagerofthe CleanMr Act PermitProgram

C’CAAPP”) Unit in theDivision ofAir Pollution Control’s PermitSection,whoseoffices

are locatedat 1021 North GrandAvenueEast,Springfield,Illinois. I havebeen

employedwith the illinois EPAsinceMay 1988.

2. As partofmyjob responsibilities,I participatedin frequentteleconference

calls with representativesfrom~theUnitedStatesEnvironmentalProtectionAgency

(IJSEPA’) atRegionV in Chicago,Illinois, involvingvarious~endthgCA.APPpermit

applicationsandissuespertainingto theadministrationoftheCAAPPprogram. By

virtue ofmy involvementin theCAAPPpermit reviewprocess,I amfamiliarwith

communicationsbetweenUSEPA/RegionV and theIllinois EPAin Marchof 2004

concerninganissuerelatingto staysobtainedin CAAPPpermitappealsbeforethe

Illinois Pollution ControlBoard. Theissuewasinitially raisedby arepresentativefrom

USEPA/RegionV. whoexpressedconcernabouttheimpactofsuchstaysuponthi~~

severabilityrequirementsof40 C.F.R.Part70 and theillinois CA.APP.

3. 1 havereadtheMotion preparedby theflhinois EPA’s attorneysrelatingto
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this matterand, further,find that thefactsset forth in saidresponsesandanswersaretrue,

responsiveandcompleteto thebestofmy knowledgeandbelief

SubscribedandSworn
To BeforeMethis .L~DayofNovember2005

~6e~AJ?$JC OFFICIAL. SEAL :
±BRENDA BOEHNER :
~ ?CTPRYPWUC.STATE Of IuJNols:
t. V(CO~lAlSSIOi~EWflS tl4’2O~
s+G~~44.++4.4444.t44#**+te+tttb
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CERTIFICATE OF SERVICE

I herebycertify thaton the18th dayofNovember2005, I did send,by electronic

mail with prior approval,the following instrumentsentitledAPPEARANCES,

MOTION IN PARTIAL OPPOSITION TO, AND IN PARTIAL SUPPORTOF,

PETITIONER’S REQUEST FORSTAY andAFFIDAVIT to:

DorothyGunn,Clerk
Illinois Pollution Control Board
100WestRandolphStreet

- Suite11-500
Chicago,Illinois 60601

andatrueandcorrectcopyofthesameforegoinginstrument,by First ClassMail with

postagethereonfully paidanddepositedinto thepossessionoftheUnitedStatesPostal

Service,to:

BradleyP. Halloran JamesT. Harrington
HearingOfficer David L. Rieser
JamesR. ThompsonCenter McGuircWoods,LLP
Suite 11-500 77 WestWacker,Suite4100
100 WestRandolphStreet Chicago,Illinois 60601
Chicago,Illinois 60601

RobbH. Layman -
AssistantCounsel


