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BEFORE LIE ILLINOIS POLLUTION CONTROL BOARD
OFTHE STATEOFILLINOIS

AMEREN ENERGY )
GENERATINGCOMPANY, )
DUCK CREEKPOWERSTATION )

)
Petitioner, )

) PD No. 2006-066
v. ) (CAMP Permit Appeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

NOTICE

To: DorothyGunn,Clerk JamesT. Harrington
Illinois Pollution ControlBoard David L. Rieser
100 WestRandolphStreet McGuireWoods,LLP
Suite11-500 77 WestWacker,Suite4100
Chicago,illinois 60601 Chicago,Illinois 60601

BradleyP. Hailoran
HearingOfficer
JamesR. ThompsonCenter,
Suite11-500
100WestRandolphStreet
Chicago,illinois 60601

PLEASETAKE NOTICE that I havetodayelectronicallyfiled with theOffice of
theClerk oftheIllinois PollutionControl BoardtheAPPEARANCES,MOTION IN
PARTIAL OPPOSITIONTO,AND PARTIAL SUPPORTOF,PETITIONER’S
REQUESTFORSTAY and AFFIDAVIT oftheRespondent,illinois Environmental
ProtectionAgency,acopyofwhich is herewithservedupontheassignedHearingOfficer
andtheattorneysforthePetitioner.

RespectfWlysubmittedby,

RobbH. Layman
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O. Box 19276
Springfield, Illinois 62794-9276
(217)524-9137
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OFTHE STATEOFILLINOIS

AMEREN ENERGY )
GENERATINGCOMPANY, )
DUCK CREEKPOWERSTATION )

)
Petitioner, )

) PCBNo. 2006-066
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESRobbH. Laymanandentershis appearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneof its

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

~‘
RobbH. Layman
AssistantCounsel

Dated:November18, 2005
illInois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box19276
Springfield, Illinois 62794-9276
(217)524-9137



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, NOVEMBER 18, 2005

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OFTHE STATE OFILLINOIS

AMEREN ENERGY )
GENERATINGCOMPANY, )
DUCK CREEKPOWERSTATION )

)
Petitioner, )

) PCBNo. 2006-066
) (CAAPPPermitAppeal)
)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESSallyCarterandentersherappearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,asoneof its

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

Sally(~rter
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021North GrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)782-5544
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BEFORETILE ILLINOIS POLLUTION CONTROLBOARD
OFTilE STATE OFILLINOIS

AMEREN ENERGY )
GENERATINGCOMPANY, )
DUCK CREEKPOWERSTATION )

)
Petitioner, )

) P0 No. 2006-066
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

MOTION IN PARTIAL OPPOSITIONTO,
AND PARTIAL SUPPORTOF,

PETITIONER’SREOUESTFORSTAY

NOW COMEStheRespondent,ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY (“Illinois EPA’~,by andthroughits attorneys,andmovesthe Illinois Pollution

ControlBoard(“Soani”) to deny,in part,andapprove,in part, thePetitioner’s,

AMEREN ENERGYGENERATINGCOMPANY (hereinafter“AnierenEnergy

Generation”or“Petitioner”), requestfor astayoftheeffectivenessoftheCleanAir Act

PermitProgram(“CAAPP”) permit issuedin theabove-captionedmatter.

INTRODUCTION

Acting in accordancewith its authorityundertheCAAPPprovisionsofthe

illinois EnvironmentalProtectionAct (hereinafter“Act”), 415 ILCS5/39.5(2004), the

Illinois EPA issuedaCAAPPpermit to AmerenEnergyGenerationon September29,

2005. Thepermit authorizedtheoperationof anelectricalpowergenerationfacility

knownastheDuck CreekPowerStation. The facility is locatedat 17751 North CILCO

Roadin Canton,Illinois.
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OnNovember3, 2005, attorneysfor thePetitionerfiled this appeal(hereinafter

‘Petition”) with theBoardchallengingcertainpermitconditionscontainedwithin the

CAAPPpermit issuedby theillinois EPA. The Illinois EPAreceivedan electronic

versionoftheappealon thesamedate. Formalnoticeoftheappealwasservedupon the

illinois EPA on November4, 2005.

As partof its Petition,AmerenEnergyGenerationseeksa stayofthe

effectivenessoftheentireCA.APPpermit,citing two principal groundsfor its requested

relief. First, Petitionerallegesthat the CAAPPpermitis subjectto theautomaticstay

provisionoftheillinois AdministrativeProcedureAct (“APA”), SJLCS100/10-

65(b)(2004). As an alternativebasisfor ablanketstayoftheCAAPPpermit, Petitioner

allegesfactsintendedto supporttheBoard’suseofits discretionarystayauthority.

Finally, PetitionerseeksastayofthecontestedconditionsoftheCAAPPpermitin the

eventthat theBoarddeniesits requestfor ablanketstay

In accordancewith theBoard’sproceduralrequirements,the Illinois EPAmayfile

aresponseto anymotionwithin 14 daysafterserviceofthemotion. See,35 IlL Adm.

Code 101.500(d).

ARGUMENT
0

The Illinois EPAurgestheBoardto denyPetitioner’srequestfor astayof the

effectivenessoftheentireCAAPPpermit. Forreasonsthat areexplainedin detailbelow,

Petitionercannotavail itselfoftheprotectionsaffordedby theAPA’s automaticstay

provisionasa matterof law. Further,Petitionerhasfailed to demonstratesufficient

justificationfor theBoardto grantablanketstayoftheCAAPPpermitunderits

discretionarystayauthority. The illinois EPA supportsthePetitioner’slimited stayof
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theCAAPPpermit, whichconfinesthestayreliefonly to thosepermitconditions

contestedin theappeal.

1. TheCAMP permit issuedby theIllinois EPAshouldnotbestayedin
its entiretyby reasonof theAPA’s automaticstayprovision.

Thefirst argumentraisedby Petitionermaintainsthat theCAAPPpermitin this

proceedingis subjectto theautomaticstayprovisionoftheAPA. See,Petition at pages

3-4. TheautomaticstayprovisionundertheAPA governsadministrativeproceedings

involving licensing,includinga“new licensewith referenceto anyactivity ofa

continuingnature.” See,5 ILCS100/10-65(b). TheCAAPPpermit atissuein this

proceedinggovernsemissions-relatedactivitiesatan existing,majorstationarysourcein

Illinois. Accordingly,theillinois EPA doesnotdisputethat theCAAPPpermit is

synonymouswith alicensethat is ofacontinuingnature. Seealso, 5 ILCS100/I-35

(2004)(defining“license” asthe“whole orpartofanyagencypermit...requiredby

law”).

In its argument,Petitionercontendsthat theAPA automaticallystaysthe

effectivenessoftheCAAPPpermituntil aftertheBoardhasrendereda final adjudication

on themeritsofthis appeal. Citing to aThird District AppellateCourtruling from over

two decadesago,Petitionersuggeststhat theAPA’s stayprovision continuesto apply

throughoutthedurationof thependingappealbecauseit is theBoard,not the flhinois

EPA,that makesthe “final agencydecision”on thepermit. See,Borg-Warner

Corporationv. Mazay,427N.E.2d415, 56 fll. Dec. 335 (3M Dist. 1981). Thestay

provisionwould alsoapparentlyensurethat thePetitionercontinuesto abideby theterms

of“the existinglicense[whichJ shallcontinuein ftll forceandeffect.” See,5 ILCS

100/1-65(b)(2004In thiscase,that “existing license”is theunderlyingStateoperating
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permits’ that havebeenseparatelygoverningthefacility’s operationssincethe Illinois

EPA’soriginal receiptofthepermitapplication. See,415 ILCS5/39.5(4)(b)(2004).

TheBorg-WarnerdecisionupheldtheAPA’s automaticstayprovisionin the

contextofarenewalfor aNationalPollutantDischargeElimination System(“NPDES”)

permit soughtbeforethe Illinois EPA. Notably, thecourtobserved:

“A final decision,in thesenseof a final andbindingdecisioncomingout ofthe
administrativeprocessbeforetheadministrativeagencieswith decisionmaking
power,will notbe forthcomingin theinstantcaseuntil thePCBruleson the
permit application.”

Borg-Warner,56 Ill. Dec.at341. Theillinois EPAconcedesthat theBorg-Warner

decisionmaystill reflect good law andthat it probablywarrants,in theappropriatecase,

applicationofthedoctrineofscaredecisisbyillinois courts. Moreover,theillinois EPA

observesthat theruling is apparentlyin perfectharmonywith othersubsequentdecisions

by Illinois courtsthat addressedthe respectiverolesoftheillinois EPA and theBoard in

permittingmattersundertheAct. In this regard,theillinois EPAis fully cognizantofthe

“administrativecontinuum”that existswith respectto theBoard in mostpermitting

matters,andtheCAAPPprogramitself doesnot revealtheGeneralAssembly’s

intentionsto changethis administrativeanangement.See,illinois EPAv. Illinois

Pollution ControlBoard, 486NE2d293, 294 (3~”Dist. 1985),affirmed,illinois EPAv.

Illinois Pollution ControlBoard, 503 NE2d343, 345(III. 1986);ESGWatts,Inc., v.

illinois Pollution ControlBoard, 676N.E.2c1299,304 (3thDist. 1997). Thus, it is the

Board’sdecisionin reviewingwhetheraCAAPPpermit shouldissuethat ultimately

determineswhenthepermitbecomesfinal.

In limited situations,it is possiblethat a facility’s operationduring thependingreviewof theCAAPP

permit applicationwasalsoauthorizedin a Stateconsinictionpermit.
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While theBorg-Warneropinion mayoffer someinterestingreadingit doesnot

provideaproperprecedentin this case.Thisconclusioncanbe arrivedbecausetheAPA

simply doesnot applyto theseCAAPPpermit appealproceedings.Foronereason,the

APA’s variousprovisionsshouldnot applywheretheGeneralAssemblyhaseffectively

exemptedthemfrom a particularstatutoryscheme.Oneexampleofthis exerciseof

legislativediscretionis foundwith administrativecitations,which underSection31.1 of

theAct arenotsubjectto thecontestedcaseprovisionsoftheAPA, See,415ILCS

5/3L1(e)(2004,). In thecaseof theAct’sCAAPPprovisions,a similarbasisfor

exemptionis providedby thepermit severabilityrequirementsthatgovernthe Illinois

EPA’s issuanceofCAAPPpermits.

Section39.5(7)oftheIllinois CA.APP setsforthrequirementsgoverningthe

permit contentfor everyCAAPP permit issuedby theillinois EPA. Seegenerally,415

ILCS5/39.5(7)(2004). Section39.5(7)(i)of theAct providesthat:

“EachCAAPPpermit issuedundersubsection10 ofthis Sectionshallincludea
severabilityclauseto ensurethecontinuedvalidity ofthevariouspermit
requirementsin theeventofachallengeto anyportionsofthepermit.”

415ILCS5/39.5(7)(i) (2004). Thisprovisionrepresentssomethingmorethanthe trivial

or inconsequentialdictatesto anagencyin its administrationofapermitprogram.

Rather,it clearlycontemplatesalegal effect upon a permittingactionthat extendsbeyond

thescopeofthepermit’sterms. In otherwords,theGeneralAssemblywasnotsimply

speakingto theIllinois EPAbut, rather,to a largeraudience.By observingthat a

componentofaCA.APPpermit shall retaina “continuedvalidity,” lawmakersclearly

proscribedthat theuncontestedconditionsofaCAAPPpermit mustcontinueto survive

notwithstandingachallengeto thepermit’sotherterms. This languagesignifiesan
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unambiguousintent to exemptsomesegmentoftheCAAPPpermit from anykind of

protectivestayduringthepermit appealprocess.Forthis reason,theautomaticstay

provisionoftheAPA cannotbe saldto governCAAPPpermitsissuedpursuantto the

Act.

TheBoardshouldalsorejectthePetitioner’sautomaticstayargumenton entirely

separategrounds.Petitionersuggeststhat theAPA’s automaticstayprovisionappliesby

virtueofthelicensingthat is beingobtainedthroughtheCAAPPpermittingprocess.

However,theAPA containsa grandfatheringclausethat specificallyexemptsan

administrativeagencythatpreviouslypossessed“existingprocedureson July 1, 1977” for

contestedcaseor licensingmatters. See,5 ILCS100/1-5(a)(2004). Wheresuch

provisionswerein existenceprior to theJuly 1, 1977,date,thoseexistingprovisions

continueto apply. Id.

Proceduralruleshavebeenin placewith theBoardsinceshortlyafterits formal

creation. BecausethepermittingschemeestablishedbytheAct contemplatedappealsto

theBoard,proceduralruleswerecreatedin thoseearlyyearsto guidetheBoard in its

deliberations.Similar to thecurrentBoardproceduresfor permittingdisputes,theearlier

rulesreferencedtheBoard’senforcementproceduresin providingspecificrequirements

for thepermit appealprocess.Theywerethen,astheyaretoday,contestedcase

requirementsby virtueoftheirverynature.

TheearliestversionoftheBoard’sproceduralregulationswasadoptedon

October8, 1970 in theR70-4rulemakingandwassubsequentlypublishedby theIllinois

SecretaryofState’soffice as“ProceduralRules.” Thoserulesincludedrequirementsfor

permitappeals,effectivethroughFebruary14, 1974,andtheyrequiredsuchproceedings
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to be conductedaccordingto theBoard’sPartIII rulespertainingto enforcement.See,

Rule502. In contrastto theRegulatoryandNonadjudicativeHearingsandProceedings,

theEnforcementProceedingsofPartUI containedaplethoraofcontestedcase

requirements,including provisionsfor thefiling of apetition (i.e., Rule304),

authorizationfor hearing(i.e., Rule306),motionpractice(i.e.,Rule308),discovery(i.e.,

Rule313),conductofthehearing(Rule318),presentationofevidence(i.e.,Rule 321),

examinationofwitnesses(i.e., Rules324, 325 and327)andfinal disposition(i.e., Rule

322). A laterversionof theserules, including amendments,wasadoptedby theBoard

on August29, 1974.

The“ProceduralRules” thatoriginally guidedtheBoard in enforcementcasesand

permit appealsformedthebasicframeworkfor thecurrent-dayversionoftheBoard’s

proceduralregulationspromulgatedat 35 III. Adm. Code 101-130. AlthoughtheBoard’s

proceduralrulesmayhaveevolvedandexpandedovertime, thecorefeaturesofthe

adversarialprocessgoverningthesecaseshaveremainedsubstantiallythesame,

including thoserulesgoverningCAAPPpermitappeals.BecausetheBoardhadsuch

proceduresin placeprior to July 1, 1977,thoseprocedureseffectivelysecuredthe

Board’sexemptionfrom theAPA’s contestedcaserequirements.And so longasthose

underlyingprocedureshistorically satisfiedthegrandfatheringclause,it shouldnot matter

that theAct’s CAAPPprogramwasenactedsometwentyyearslater. After all, it is the

proceduresapplicableto contestedcasesandtheirpointof origin that is relevantto this

analysis,not theadventof thepermittingprogramitself.2

2 Petitionermay counter that theBorg- Warner decisionis atoddswith this argumentand thatpartof the

appellatecourt’s ruling held that theAPA’s grandfatheringclausedid notapply to theBoard’srulesfor the
NPDESpermit program.Thecourt’sdiscussionon the issueof thegrandfatheringclauseis inappositehere.
TheNPDESrulesat issuewerewritten in a way that conditionedtheireffectivenessuponafutureevent.
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LI. The CAAPPpermit issuedby the Illinois EPA should not be stayedin
its entirety by reasonof Petitioner’s alleged justifications.

Separateandapartfrom its APA-relatedargument,PetitionerofferstheBoardan

alternativebasisfor grantinga blanketstayoftheCAAPPpermit. Specifically,

Petitionersuggeststhat theBoardstaytheentireCAAPPpermitaspartofits

discretionarystayauthority. See.Petitionat page4. While thereasonsput forwardby

Petitionersufficetojusti& a stayoftheCAAPPpermit’scontestedconditions,Petitioner

Ihils to demonstrateaclearandconvincingneedfor abroaderstay. Evenif thePetitioner

couldmustermorepersuasiveargumentson this issue,the Illinois EPAquestions

whethersuchan all-encompassingremedyis appropriateunderanycircumstances.

NotwithstandingtheBoard’srecentpracticein otherCAMP appeals,theIllinois EPA

hascometo regardblanketstaysof CAAPP permitsasincongruouswith theaimsofthe

Illinois CAAPP andneedlesslyover-protectivein light of attributescommonto these

appeals.

Section105.304(b)ofTitle 35 oftheBoard’sproceduralregulationsprovidesthat

apetitionfor reviewofa CAAPPpermitmayincludea requestfor stay. TheBoardhas

frequentlygrantedstaysin permitproceedings,oftenciting to thevariousfactors

consideredby illinois courtsatcommonlaw. The factorsthatareusuallyexaminedby

theBoard includetheexistenceofaclearlyascertainableright that warrantsprotection,

irreparableinjury in theabsenceofastay,the lack of an adequatelegal remedyanda

Whentheeventactuallytookplace,theeffectivenessof the rulesoccurredaftertheJuly 1, 1977,date
establishedin thegrandfatheringclause.More importantly, in addressingan issuethatwasnotcentralto
theappeal,theappellatecourtappearsto havcerroneouslyplacedtoomuchemphasisonthe substantive
permittingproceduresof theNPDESprogram,ratherthanthoseproceduresapplicableto theBoard’s
contestedcasehearings. A properconstructionoftheAPA demandsthat the focusbe placedon the
existingprocedures“specifically for contestedcasesor licensing.” 5 JLCSI00/I-S(a)(2004).
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probabilityof successon themeritsofthecontroversy.See,Bridgestone/FirestoneOff-

roadTire Companyv. illinois EPA,PCB02-31atpage3 (November1, 2001);

CommunityLandfill CompanyandCity ofMorris v. Illinois EPA, PCB No. 01-48and01-

49 (consolidated)atpage5 (October19, 2000),citingJunkuncv. S.f.Advanced

Technology& Manufacturing,498N.E.2d1179 (1st Dist. 1986). However,theBoardhas

notedthat its considerationis not confinedexclusivelyto thosefactorsnormusteachone

ofthosefactorsbeconsideredby theBoardin everycase. See,Bridgestone/Firestoneat

page3.

TheBoardhascommonlyevaluatedstayrequestswith aneyetowardthenature -

ofthe injury that might befall anapplicantfromhavingto comply with permit conditions,

suchasthecompelledexpenditureof“significant resources,”AbitecCorporation v.

Illinois EPA,PCBNo. 03-95atpage1 (February20, 2003),or theeffectuallossof

appealrights prior to a final legal determination.Bridgestone/Firestoneat page3. The

Boardhasalsoaffordedspecialattention.tothe“likelihood of environmentalharm” for

anystaythatmaybegranted. See,Bridgestone/Firestoneat page3;Abitec Corporation

at 1; CommunityLandfill CompanyandCity ofMorris v. Illinois EPA. atpage4..

i. Considerationof traditionalfactors

Petitioner’sMotion touches,albeit sketchily,on someoftherelevantfactorsin

this analysis. See,Petition at page4. TheIllinois EPA generallyacceptsthatPetitioner

shouldnotbe requiredto expendexorbitantcostsin complyingwith challenged

monitoring,reportingorrecord-keepingrequirementsoftheCAMP permituntil after it

is providedits proverbial“day in court.” Petitioner’sright ofappeallikewiseshouldnot

becut shortor renderedmootbecauseit wasunableto obtain a legal ruling beforebeing
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requiredto complywith thosetermsofthepermit that aredeemedobjectionable.The

Illinois EPA recognizesthesereasonsasa legitimatebasisfor authorizingastayof

permitconditionscontestedon appeal. However,theyarenotat all instructiveto

Petitioner’sclaimthatastayoftheentireCAAPPpermitis needed.

Judgingby afair readingofthePetition,Petitionerhaschallengedarelatively

small numberoftheconditionscontainedin theoverall CAAPPpermit,thus leavingthe

lion’s shareofthepermit conditionsunaffectedby theappeal. Much ofthegistof

Petitioner’sappealpertainsto “periodicmonitoring,” includinganumberofprovisions

dealingwith emissionstesting,reporting,record-keepingandmonitoringofemissions

thatarepurportedlybeyondthescopeofthe illinois EPA’s statutorypermit authority. If

thevastmajorityofthepennit’stermsareuncontested,it cannotlogically follow thatthe

absenceof a stayfor thoseconditionswill preventthePetitionerfrom exercisingaright

of appeal. Similarly, it is difficult to discernwhy Petitioner’scompliancewith

uncontestedpermit conditionswould causeirreparableharm,especiallyif onecan

assume,ashere,thatthecmx ofCAAPPpermittingrequirementswerecarriedoverfrom

previously-existingStateoperatingpermits.3

~ The Illinois EPAdoesnot disputethat theCleanAir Act’s (“CAA”) Title V program,which formedthe
framework for the Illinois CAAPP, requiresonlyamarshallingofpre-existing“applicablerequirements”
into a singleoperatingpermitfor a majorsourceandthat it doesnotgenerallyauthorizenewsubstantive
requirements.See,AppalachianPowerCompanyv. illinois EPA, 208 F.3d 1015, 1026-1027(D.C. Circuit
2000); OhiO Public interestResearchGroup v. Whitman.386 F.3d792,794 (

6
th Cir. 2004);In re: Peabody

WesternCoal Company,CAA AppealNo. 04-01,slipop. at 6 (EAR, February18, 2005). Asidefrom the
conditionslawfully inçosedby the Illinois EPAfor periodicmonitoringandothermiscellaneousmatters,
the remainderof theCAAPPpermitshouldbecomprisedofthepre-existingrequirementsthat were
previouslypermitted. A casualcomparisonof theCAAPPpermitandthePetitionsuggeststhat thepresent
appealonly calls into questionarelativelysmallfractionof permitconditionscontainedin theoverall
CAMP permit.
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ii. Significanceofprior Board rulings

TheBoardhasgrantednumerousstaysin pastandpendingCAAPPpermit

proceedings.Forthemostp~,theextentoftherelief grantedhasbeenafunctionofthe

reliefsoughtby thepetitioningparty. In severalcases,theBoardhasgrantedstaysofthe

entireCAAPPpermit,usuallydoing sowithoutmuchsubstantivediscussion.4Curiously,

all exceptingoneoftheprior casesinvolving blanketstayswerebroughtby petitioning

partiesrepresentedby thesamelaw firm. In otherCAAPP appealcases,theBoard

grantedstaysforthecontestedpermitconditions,againmirroring therelief soughtbythe

petitioningparty.5 In a fewcases,theBoarddoesnot appearto havegrantedanystay

protectionwhatsoever,asthepetitioningpartyapparentlyoptednot to pursuesuchrelief.6

In themajorityoftheafore-referencedcases,theIllinois EPAdid not actively

participatein thestaymotionssoughtbeforetheBoarddueto theperennially-occurring

pressof othermatters.7In doing so,theIllinois EPAclearlywaivedanyrights to voice

objectionsto thestayssoughtandobtainedin thosecases.Evenin theabsenceof a lack

See,LoneStarindustries,Inc., v. illinois EPA,PCBNo. 03.94,slip opinionat2,(January9, 2003);
Nielsenv. Bainbridge,L.L. C., v. Illinois EPA, PCBNo.03-98,slip opinionat 1-2 (February6, 2003);
Saint-GobainContainers.inc., v. illinois EPA,PCBNo. 04-47,slip opinionat 1-2 (Novembe6,
2003);ChampionLaboratories,Inc., v. Illinois EPA,PCBNo. 04-65,slip opinionat 1 (January8, 2004);;
MidwestGeneration,LLC, v. illinois EPA, PCRNo. 04-108,slip opinion at 1 (January22,2004);Ethyl
PetroleumAdditives,Inc., t’. Illinois EPA, slip opinionat 1 (February5, 2004); BoardofTrusteesof
EasternIllinois Universityv. Illinois EPA, PCBNo. 04-110,slip opinionat 1 (February5, 2004).

See,Bridgestone/FirestoneOff-road Tire Cbn~,anyy, Illinois EPA, PCB02-31 atpage3 (NovemberI,

2001);PPGindustries,Inc., it. Illinois EPA,PCBNo. 03-82,slip opinion at 1-2 (February6, 2003);Abitec
Corporation it. illinois EPA, PCBNo. 03-95,slip opinion at 1-2 (February20, 2003);Noveon Inc., v.
Illinois EPA, PCBNo. 04-102,slip opinionat 1-2 (January22, 2004); OasisIndustries,Inc., it. Illinois
EPA, PCBNo. 04-116,slip opinionat 1-2 (May 6, 2004).

‘ See,XCTCLimitedPartnership, it. Illinois EPA,PCBNo. 01-46,consolidatedwith Georgia-Pac(flc
Tissue,L.L.C., it. illinois EPA, PCB No. 01-51;GeneralElectricCompanyv. Illinois EPA, PCENo. 04-
115 (January22, 2004).

~ TheIllinois EPA didfile ajoint motionin supportof a stayrequestseekingprotectionfor contested
conditionsof aCAMPpermit. See,AbitecCorporationv. illinois EPA,PCBNo. 03-95,slip opinion at I -

2 (February20,2003).

11



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 18, 2005

ofresources,it is doubtfulthat the illinois EPAwould havearticulatedweightyconcerns,

aspresentlyargued,with respectto thestayreliefrequestedin earliercases.However,

following theBoard’slastoccasionto acton a blanketstayrequestin aCAAPPpermit

appeal,illinois EPAofficials becameawareofthepotentialimplicationsposedby stays

on theexistingTitle V programapproval.8 In thewakeof thisdiscovery,theillinois EPA

is now compelledto observethat theBoard’searlierdecisionsaffordingblanketstaysto

CAAPPpermitsarguablyfell shortofexploringall oftherelevantconsiderations

necessaryto theanalysis.Accordingly,theillinois EPAurgestheBoardto reflect upon

additionalfactorsthat havenotpreviouslybeenaddressedto date?

iii. StatutoryobjectivesofCAAPP and commonattributes of permit
appeals

As discussedearlierin thisMotion, the Illinois CAAPP commandstheIllinois

EPAto incorporateconditions into a CAAPP permitthat addressrequirements

concerningthe “severability”ofpermitconditions. See,415 JLCS5/39.5(7)(i) (2004). To

this end,everyCAAPP permitis requiredto containapermit conditionseveringthose

conditionschallengedin a subsequentpermitappealfromtheotherpermit conditionsin

thepermit. Theseverabilityprovisionis prominentlydisplayedin theStandardPermit

ConditionsofthePetitioner’sCAAPP permit. See,StandardPermitCondition 9.13. It

shouldalsobe notedthat the languagefrom theAct’s CAAPPprogrammirrors the

JimRoss,afonnerUnit Manager for theCAMP Unit oftheDivisionof Air PollutionControl’sPermits

Section,receivedan inquiry from a USEPA/RegionV representativein Marchof 2004pertainingto the
broadnatureof thestaysobtainedin CAMP permitappealproceedingsbeforethe Board. This initial
inquiry led to furtherdiscussionbetweenUSEPA/RegionV representativesandthe Illinois EPAregarding
the impactofsuchstayson theseverabilityrequirementsfor CAAP?permitssetforth in40 C.F.R.Part 70
andthe Illinois CAMP. (See,SupportingAffidavit ofJim Rossattachedto this Motion).

It is notedthat theBoard’sprior rulings regardingblanketstaysof CAAPPpermitshavebeengranted
contingentuponthe Board’sfinal actionin theappealor “until theBoardordersotherwise.”
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provisionpromulgatedby USEPAin its regulationsimplementingTitle V oftheCAA.

See,40 C.P.R.§70.6(a)(5)(July1, 2005edition).

As is evidentfrom thestatutorylanguage,theobviouslegislativeintentfor this

CAAPPprovision is to “ensurethecontinuedvalidity” oftheostensiblylargerbodyof

permittingrequirementsthat arenot being challengedon appeal. Theuseoftheword

“various” in describingthoseconditionsthat areseverableis especiallyimportantwhen

comparedwith the laterreferencein thesamesentenceto “any portions”of thepermit

thatarecontested. Becausethecommonlyunderstoodmeaningoftheadjective

“various” is “of diversekinds” or“unlike; different,” thiswordingdemonstratesa

legislativeintent to contrastonediscernablegroupof permitconditions(i.e., uncontested

conditions)from theotheranother(i.e., contestedconditions). See,TheAmerican

HeritageDictionary, SecondCollegeEdition; seealso, Webster’sNewWorldDictionary,

Third CollegeEdition (describingprimaryuseoftheterm as“differing one from another;

of severalkinds”). Given theclearabsenceofambiguitywith this statutorytext, no other

reasonablemeaningcanbe attributedto its language.

TheIllinois EPAreadily concedesthat thepermit contentrequirementsofthe

CAA andtheIllinois CAAPParenotdirectly bindingon theBoard. However,while the

illinois EPA’s mandateunderSection39.5(7)(i)of theAct’s CAMP programdoesnot,

on its face,affect theBoard,theprovisioncould arguablybereadasa limited restriction

on theBoard’sdiscretionarystayauthorityin CAAPPappeals.’°Implicit in thestatutory

languageis an unmistakableexpressionaimedat preservingthe validity andeffectiveness

tO Any suchrestrictionmaynotbeabsolute,as theAct’s permitcontentrequirementdoesnotnecessarily

rule outthepotentialmeritsof ablanketstaywhereapermit is challengedin its entirety.
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ofsomesegmentof theCAAPPpermit during theappealprocess.This legislativegoal

cannotbe achievedif blanketstaysaretheconvention. Wheretheobviousintentionof

lawmakerscould be thwarted,reviewingcourtsmustconstrueastatutein amannerthat

effectuatesits objectandpurpose.See,F.D.I.C. v. Nihiser,799 F.Supp.904 (C.D. ill.

1992);Castanedav. illinois HumanRights Commission.547N.E.2d437 (III. 1989). In

this instance,theBoardshouldrecognizeaninherentlimitationof its stayauthorityby

virtueoftheIllinois CAAPP’s severabilityprovision. At thevery least,theexistenceof

theprovisionshouldgivepauseto theBoard’srecentapproachin evaluatingstaysin

CAAPPpermitappeals.

Petitionerassertsthata furtherdelayin theeffectivenessoftheCAAPPpermit

would notprejudicetheIllinois EPAor thepublic at large. See.Petitionat page4. It is

noteworthythatoneofthechiefgoalsoftheCAA’s Title V programis to promotepublic

participation,including theuseof citizensuits to facilitatecompliancethrough

enforcement.” TheseverabilityrequirementofthePart70 regulations,which formedthe

regulatorybasisfor Section39.5(7)(i)oftheIllinois CAAPP,canbe seenasan extension

ofthis endeavor.Blanketstaysof CAMP permitscouldarguablylessenthe

opportunitiesfor citizenenforcementin anareathat is teemingwith broadpublic interest.

Moreover,thecumulativeeffect of stayssoughtby Petitionerandothercoal-fired

CAAPPpermitteesin otherappealswouldcasta widenet. Blanketstaysofthese

recently-issuedCAMP permitswould effectively shield an entiresegmentof Illinois’

utilities sectorfrom potentialenforcementbasedon Title V permitting,which was meant

“ See,David P.Novello, The NewCleanAir Act OperatingPermitProgram: EPA’sFinalRules,23
EnvironmentalLaw Reporter10080,10081-10082(February1993).
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to providea moreconvenient,efficientmechanismfor thepublic to seekCAA-related

enforcement

Onelastconsiderationin thisanalysisis thedeliberate,if not time-consuming,

paceofpermitappealsin general. Frompastexperience,the Illinois EPAhasobserved

that manypermit appealsareof atypethat couldmoreaptly bedescribedas“protective

appeals.”Thesetypesofappealsarefrequentlyfiled becauseaparticularpermit

conditionaffectsan issuerelatingto on-goingorfutureenforcementproceedings.

Alternatively, thesecasesmayentail someotherkind of contingencynecessitating

additionalpermitreview,a newpermitapplicationand/orobtaining arevisedpermit from

the Illinois EPA. Only rarelydoesapermit appealactuallyproceedto hearing.

Basedon theIllinois EPA’s estimation,nearlyall oftheCAMP permitappeals

filed with theBoardto datecouldbe aptlydescribedas“protectiveappeals.”While a

handfulofcaseshavebeenvoluntarily dismissedfrom theBoard’sdocket,severalof

thesecasesare,andwill remain,pendingwith theBoard for monthsand/oryearsto

come,in part, becausethereis no ability to resolvethemindependentoftheirrelated

enforcementorpermittingdevelopments.As the Illinois EPA is oftenan obligatory

participantin manyofthesetypesof cases,this argumentis notmeantto condemnthe

practice. Rather,the relevantpoint is thatsignificantportionsof a CAMP permitstayed

in its entiretywill bedelayedfrom takingeffect,in spiteofbearingno relationshipto the

appealor its ultimateoutcome.To allow thisundercircumstanceswherepetitioning

partiesseldomappearto desiretheir“dayin court” strikestheIllinois EPAasneedlessly

over-protective.
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CONCLUSION

Forthereasonsexplainedabove,theIllinois EPAmovestheBoardto denythe

Petitioner’srequestfor astayoftheeffectivenessoftheCAAPPpermitin its entirety.

However,the Illinois EPA supportsthePetitioner’srequestfor astayoftheeffectiveness

oftheCA.APPpermit’scontestedconditionsandurgestheBoardto orderthesame.

Respectfullysubmittedby,

ILLINOIS ENViRONMENTAL
PROTECTIONAGENCY,

Robb H. Layman
AssistantCounsel

Dated:November18, 2005
flhinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)524-9137
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STATE OF ILLINOIS
COtJNI’Y OF SANGAMON

AFFIDAVIT

I, Jim Ross,being first duly sworn,deposeandstatethat thefollowing statements

set forth in this instrumentaretrueandcorrect,exceptas to mattersthereinstatedto on

informationandbeliefand,asto suchmatters,theundersignedcertifiesthathe believes

thesametobeirue:

1. I ara.curre~it1yen!p1oyedby theIllinois EnvironmentalProtectionAgency

(“Illinois EPA~)asaSeniorPijblié Sersédministratorprofessionalengineer.During

theearlypartof~004,I wastheManageroftheCleanAir Act PermitProgranr.

(“CAMP”) Unit in theDivisionofAir PollutionControl’sPermitSection,whoseoffices

arelocatedat 1021 NorthGrandAvenueEast,Springfield,Illinois. I havebeen

employedwith the illinois EPA sinceMay 1988.

2. As partofmyjob responsibilities,I participatedin frequentteleconference

callswith representativesfrom theUnitedStatesEnvironmentalProtectionAgency

(“USEPA”) at•RegionV in Chicago,illinois, involving variousj,endingCA.APPpermit

applicationsandissuespertainingto theadministrationoftheCAAPPprogram.By

virtueofmy involvementin theCAMP permit reviewprocess,I amfamiliarwith

communicationsbetweenUSEPA/RegionV andtheIllinois EPAin March of2004

concerningan issuerelatingto staysobtainedin CAAPPpermit appealsbefótethe

Illinois Pollution ControlBoard. The issuewasinitially raisedby arepresentativefrom

USEPA/RegionV, who expressedconcernabouttheimpactofsuchstaysuponthe

severabilityrequirementsof40 C.F.R.Part70 andtheIllinois CAAPP.

3. 1 havereadtheMotion preparedby theIllinois EPA’sattorneysrelatingto
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thismatterand,further, find that the factsset forth in saidresponsesandanswersaretrue,

responsiveandcompleteto thebestofmy knowledgeandbelief.

SubscribedandSworn
To BeforeMe thisJ~DayofNovember2005

; OFFICiAl. SEAL. +

t BRENDA BOENPIER
t N3TMYPLaC,STATEOfflujaS
t wcOsac$sIONEWflSt142O%

sayethnot
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CERTIFICATE OF SERVICE

I hereby certify that on the18thday ofNovember2005,1did send,by electronic

mail with prior approval, the following instruments entitled APPEARANCES,

MOTION IN PARTIAL OPPOSITION TO, AND IN PARTIAL SUPPORTOF,

PETITIONER’S REQUEST FOR STAY and AFFIDAVIT to:

Dorothy Gunn, Clerk
Illinois Pollution ControlBoard
100 WestRandolphStreet
Suite11-500
Chicago,Illinois 60601

andatrueandcorrectcopyofthesameforegoinginstrument,by FirstClassMail with

postagethereonfully paidanddepositedinto thepossessionoftheUnitedStatesPostal

Service,to:

BradleyP. Halloran JamesT. Harrington
HearingOfficer David L. Rieser
JamesR. ThompsonCenter McGuireWoods,LLP
Suite11-500 77 WestWacker,Suite4100
100WestRandolphStreet Chicago,illinois 60601
Chicago,Illinois 60601

Robb H. Layman (J
AssistantCounsel


