
ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 18,2005

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
OFTHE STATE OFILLINOIS

AMEREN ENERGY )
GENERATING COMPANY, )
COFFEEN POWER STATION )

)
Petitioner, )

) PCBNo. 2006-064
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

NOTICE

To: DorothyGunn,Clerk JamesT. Harrington
Illinois PollutionControl Board David L. Rieser
100WestRandolphStreet McGuireWoods,LLP
Suite 11-500 77 WestWacker,Suite4100
Chicago,illinois 60601 Chicago,illinois 60601

BradleyP. Halioran
HearingOfficer
JamesR. ThompsonCenter,
Suite 11-500
100WestRandolphStreet
Chicago,Illinois 60601

PLEASE TAKE NOTICEthat I havetodayelectronicallyfiled with theOffice of
theClerk of the Illinois Pollution Control BoardtheAPPEARANCES,MOTION IN
PARTIAL OPPOSITION TO, AM) PARTIAL SUPPORTOF,PETITIONER’S
REQUEST FOR STAY andAFFIDAVIT oftheRespondent,illinois Environmental
ProtectionAgency,a copy ofwhich is herewithservedupontheassignedHearingOfficer
andtheattorneysfor thePetitioner.

Respectfullysubmittedby,

Robb H. Layman
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)524-9137
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

AMEREN ENERGY )
GENERATINGCOMPANY, )
COFFEENPOWERSTATION )

)
Petitioner, )

) PCBNo. 2006-064
v. ) (CAAPP PermitAppeal)

)
ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESRobb H. Laymanandentershis appearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneofits

attorneysin theabove-captionedmatter.

RespectfUllysubmittedby,

RobbH. Layman (7
AssistantCounsel

Dated:November18, 2005
illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)524-9137
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BEFORETIlE ILLINOIS POLLUTION CONTROLBOARD
OFTHE STATE OFILLINOIS

AMEREN ENERGY )
GENERATINGCOMPANY, )
COFFEENPOWERSTATION )

)
Petitioner, )

) PCBNo. 2006-064
) (CAAPP PermitAppeal)
)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESSallyCarterandentersherappearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneofits

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

4a4~4~
Sally (~(rter
AssistantCounsel

Dated:November18,2005
illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O. Box 19276
Springfield, illinois 62794-9276
(217)782-5544
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BEFORETHE ILLINOIS POLLUTION CONTROL BOARD
OFTHE STATE OF ILLINOIS

AMEREN ENERGY )
GENERATING COMPANY, )
COFFEENPOWERSTATION )

)
Petitioner, )

) PCBNo. 2006-064
v. ) (CAMP PermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

MOTION IN PARTIAL OPPOSITIONTO,
AND PARTIAL SUPPORTOF,

PETITIONER’S REQUEST FOR STAY

NOW COMEStheRespondent,ILLINOIS ENVIRONMENTAL PROTECTION

AGENCYC’ilhinois EPA”), by andthroughits attorneys,andmovesthe illinois Pollution

ControlBoard(“Board”) to deny,in part,andapprove,in part, thePetitioner’s,

AMEREN ENERGYGENERATINGCOMPANY (hereinafter“AinerenEnergy

Generation”or ‘Petitioner”), requestfor astayoftheeffectivenessoftheCleanMr Act

PermitProgram(“CAAPP”) permitissuedin theabove-captionedmatter.

INTRODUCTION

Acting in accordancewith its authorityundertheCAAPPprovisionsofthe

illinois EnvironmentalProtectionAct (hereinafter“Act”), 415ILCS5/39.5(2004), the

Illinois EPA issuedaCAAPPpermit to AmerenEnergyGenerationon September29,

2005. Thepermit authorizedtheoperationofan electricalpowergenerationfacility

knownastheCoffeenPowerStation. Thefacility is locatedat 134CIPSLanein

Coffeen,Illinois.
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OnNovember3, 2005, attorneysfor thePetitionerfiled this appeal(hereinafter

“Petition”) with theBoardchallengingcertainpermitconditionscontainedwithin the

CAMP permitissuedby the illinois EPA. TheIllinois EPAreceivedan electronic

versionof theappealon thesamedate. Formalnoticeoftheappealwasservedupon the

Illinois EPAon November4, 2005.

As partof its Petition,AmerenEnergyGenerationseeksastayof the

effectivenessoftheentireCAAPPpermit,citing two principal groundsfor its requested

relief. First,Petitionerallegesthat theCAAPP permitis subjectto theautomaticstay

provisionofthe Illinois AdministrativeProcedureAct (“APA”), 5 ILCS100/10-

65(19(2004).As analternativebasisforablanketstayoftheCAMP permit,Petitioner

allegesfactsintendedto supporttheBoard’suseof its discretionarystayauthority.

Finally, Petitionerseeksa stayofthecontestedconditionsof theCAAPPpermit in the

eventthat theBoarddeniesits requestfor a blanketstay

In accordancewith theBoard’sproceduralrequirements,the Illinois EPA may file

aresponseto anymotionwithin 14 daysafterserviceofthemotion. See,3511!.Adm.

Code101.500(d).

ARGUMENT

The illinois EPAurgestheBoardto denyPetitioner’srequestfor a stayof the

effectivenessoftheentireCAMP permit Forreasonsthat areexplainedin detail below,

Petitionercannotavail itselfoftheprotectionsaffordedbytheAPA’s automaticstay

provisionasa matterof law. Further,Petitionerhasfailed to demonstratesufficient

justificationfor theBoardto granta blanketstayof theCAAPP permitunderits

discretionarystayauthority. The illinois EPAsupportsthePetitioner’slimited stayof
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theCAMP permit,whichconfinesthestayrelief onlyto thosepermitconditions

contestedin theappeal.

I. TheCAAPPpermit issuedby theIllinois EPA shouldnotbe stayedin
its entiretyby reasonofthe APA’s automaticstayprovision.

The first argumentraisedbyPetitionermaintainsthat theCAMP permit in this

proceedingis subjectto theautomaticstayprovisionoftheAPA. See,Petition at pages

3-4. TheautomaticstayprovisionundertheAPA governsadministrativeproceedings

involving licensing,includinga “new licensewith referenceto anyactivity ofa

continuingnature.” See,5 JLCS100/10-65(b). TheCAMP permit atissuein this

proceedinggovernsemissions-relatedactivitiesat anexisting,majorstationarysourcein

Illinois. Accordingly,the illinois EPA doesnotdisputethat theCA.APPpermit is

synonymouswith alicensethat is of a continuingnature. Seealso, 5 JLCS100/1-35

(2004)(deflning“license”as the “wholeorpartof anyagenbypermit...requiredby

law”).

In its argument,Petitionercontendsthat theAPA automaticallystaysthe

effectivenessoftheCAMP permituntil after theBoardhasrenderedafinal adjudication

on themeritsofthis appeal. Citing to aThird District AppellateCourtruling from ovqr

two decadesago,Petitionersuggeststhat theAPA’s stayprovisioncontinuesto apply

throughoutthedurationofthependingappealbecauseit is theBoard,not the illinois

EPA,thatmakesthe“final agencydecision”on thepermit. See,Borg-Warner

Corporation v. Matay, 427N.E.2d415, 56111.Dec. 335 (3” Dist. 1981). Thestay

provisionwould alsoapparentlyensurethat thePetitionercontinuesto abideby theterms

of“the existing license[which] shall continuein full forceandeffect.” See,5 ILCS

100/1-65(19(2004).In thiscase,that “existing license”is theunderlyingStateoperating

3



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 18, 2005

permits’ thathavebeenseparatelygoverningthefacility’s operationssincetheillinois

EPA’s original receiptofthepermit application.See,415 JiGS5/39.5(4)(b)(2004).

TheBorg-WarnerdecisionupheldtheAPA’s automaticstayprovisionin the

contextof arenewalfor aNationalPollutantDischargeEliminationSystem(“NPDES”)

permitsoughtbeforetheIllinois EPA. Notably,thecourtobserved:

“A final decision,in thesenseofafinil andbindingdecisioncomingout ofthe
administrativeprocessbeforetheadministrativeagencieswith decisionmaking
power,will notbe forthcomingin the instantcaseuntil thePCBruleson the
permit application.”

Borg-Warner,56 JIl. Dec.at341. TheIllinois EPA concedesthat theBorg-Warner

decisionmaystill reflectgood law andthat it probablywarrants,in theappropriatecase,

applicationofthedoctrineofstaredecisisby flhinois courts. Moreover,the Illinois EPA

observesthat theruling is apparentlyin perfectharmonywith othersubsequentdecisions

by illinois courtsthat addressedtherespectiverolesofthe Illinois EPAandtheBoard in

permittingmattersundertheAct. In this regard,the illinois EPA is fblly cognizantofthe

“administrativecontinuum”thatexistswith respectto theBoard in mostpermitting

matters,andtheCAMP programitselfdoesnot revealtheGeneralAssembly’s

intentionsto changethisadministrativearrangement.See,Illinois EPA i’. illinois

Pollution ControlBoard, 486NE2d293, 294 (3” Dist. 1985),affirmed, illinois EPA v.

illinois Pollution ControlBoard, 503 NB2d 343,345 (Ill. 1986);ESOWatts,Inc., v,

illinois Pollution ControlBoard, 676 N.E.2d299,304(3”’Dist. 1997). Thus, it is the

Board’sdecisionin reviewingwhetheraCAMP permitshouldissuethat ultimately

determineswhenthepermit becomesfinal.

In limited situations,it ispossible that a facility’s operationduring thependingreviewofthe CAAPP

permit applicationwasalsoauthorizedin a Stateconstructionpermit.
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While theBorg-Warneropinionmayoffer someinterestingreading,it doesnot

provideaproperprecedentin this case.This conclusioncanbearrivedbecausetheAPA

simplydoesnotapplyto theseCAAPPpermit appealproceedings.Foronereason,the

APA’s variousprovisionsshouldnotapplywheretheGeneralAssemblyhaseffectively

exemptedthemfrom a particularstatutoryscheme.Oneexampleofthis exerciseof

legislativediscretionis foundwith administrativecitations,whichunderSection31.1 of

theAct arenotsubjectto thecontestedcaseprovisionsoftheAPA. See,415 ILCS

5/31.1(e)(2004). In thecaseoftheAct’s CAAPPprovisions,asimilarbasisfor

exemptionis providedby thepermit severabilityrequirementsthatgoverntheillinois

EPA’s issuanceofCAAPPpermits.

Section39.5(7)ofthe Illinois CAMP setsforthrequirementsgoverningthe

permitcontentfor every CAAPPpennitissuedby theIllinois EPA. Seegenerally,415

ILCS5/39.5(7)(2004). Section39.5(7)(i)of theAct providesthat:

“Each CAMP permit issuedundersubsection10 of thisSectionshall includea
severabilityclauseto ensurethecontinuedvalidity ofthevariouspermit
requirementsin theeventof achallengeto anyportionsofthepermit.”

415ILCS5/39.5(7,)4)(2004).This provisionrepresentssomethingmorethanthe trivial

or inconsequentialdictatesto an agencyin its administrationofa permitprogram.

Rather,it clearlycontemplatesa legaleffect upon a permittingactionthat extendsbeyond

thescopeofthepermit’s terms. In otherwords,theGeneralAssemblywasnotsimply

speakingto theIllinois EPAbut, rather,to a largeraudience.By observingthata

componentof a CAAPPpermitshall retaina“continuedvalidity,” lawmakersclearly

proscribedthat theuncontestedconditionsofaCAMP permitmustcontinueto survive

notwithstandingachallengeto thepermit’sotherterms. This languagesignifiesan
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unambiguousintentto exemptsomesegmentoftheCAAPPpermit from anykind of

protectivestayduringthepermit appealprocess.Forthis reason,theautomaticstay

provisionoftheAPA cannotbe saidto governCAAPPpermitsissuedpursuantto the

Act.

TheBoardshouldalsorejectthePetitioner’sautomaticstayargumenton entirely

separategrounds.Petitionersuggeststhat theAPA’s automaticstayprovisionappliesby

virtueof the licensingthat is beingobtainedthroughtheCAMP permittingprocess.

However,theAPA containsa grandfatheringclausethat specificallyexemptsan

administrativeagencythatpreviouslypossessed“existingprocedureson July 1, 1977” for

contestedcaseor licensingmatters. See,5 ILCS1 00/1-5(a)(2004). Wheresuch

provisionswerein existencepriorto theJuly 1, 1977,date,thoseexistingprovisions

continueto apply. Id.

Proceduralruleshavebeenin placewith theBoardsinceshortlyafterits formal

creation.Becausethepermittingschemeestablishedby theAct contemplatedappealsto

theBoard,proceduralruleswerecreatedin thoseearlyyearsto guidetheBoardin its

deliberations.Similarto thecurrentBoardproceduresfor permittingdisputes,theearlier

rulesreferencedtheBoard’senforcementproceduresin providing specificrequirements

for thepermitappealprocess.Theywerethen,astheyaretoday,contestedcase

requirementsby virtueof theirvery nature.

TheearliestversionoftheBoard’sproceduralregulationswas adoptedon

October8, 1970 in theR70-4 rulemakingandwassubsequentlypublishedby theflhinois

SecretaryofState’sofficeas “ProceduralRules.” Thoserules includedrequirementsfor

permit appeals,effectivethroughFebruary14, 1974,and theyrequiredsuchproceedings
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to be conductedaccordingto theBoard’sPartUI rulespertainingto enforcement.See,

Rule502. In contrastto theRegulatoryandNonadjudicativeHearingsandProceedings,

theEnforcementProceedingsofPartIII containeda plethoraofcontestedcase

requirements,includingprovisionsfor thefiling ofa petition(i.e., Rule304),

authorizationfor hearing(i.e.., Rule306),motionpractice(i.e.,Rule308),discovery(i.e.,

Rule313),conductofthehearing(Rule318),presentationofevidence(i.e.,Rulç 321),

examinationofwitnesses(i.e.,Rules324, 325 and327)andfinal disposition(i.e.,Rule

322). A laterversionof theserules,includingamendments,wasadoptedby theBoard

on August29, 1974.

The “ProceduralRules”thatoriginally guidedtheBoard in enforcementcasesand

permitappealsformedthebasicframework for thecurrent-dayversionoftheBoard’s

proceduralregulationspromulgatedat35 Ill. Adm. Code101-130. AlthoughtheBoard’s

proceduralrulesmayhaveevolvedandexpandedovertime, thecorefeaturesofthe

adversarialprocessgoverningthesecaseshaveremainedsubstantiallythesame,

includingthoserulesgoverningCAMPpermit appeals.BecausetheBoardhadsuch

proceduresin placeprior to July 1, 1977,thoseprocedureseffectivelysecuredthe

Board’sexemptionfrom theAPA’s contestedcaserequirements.And so longasthose

underlyingprocedureshistoricallysatisfiedthegrandfatheringclause,it shouldnot matter

that theAct’s CAAPPprogramwasenactedsometwentyyearslater. After all, it is the

proceduresapplicableto contestedcasesandtheirpoint oforigin that is relevantto this

analysis,not theadventofthepermittingprogramitself.2

2 Petitionermaycounterthat theBorg-Warner decisionis at oddswith this argumentand that partof the

appellatecourt’s rulingheld that the APA’s grandfatheringclausedid notapply to the Board’s rulesfor the
NPDESpermit program.The court’s discussionon the issueof the grandlathering clauseis inappositehere.
The NPDESrules at issuewere written ina ~y that conditioned their effectivenessupon a fiiturc event.
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II. The CAAPPpermitissuedby the Illinois EPA shouldnotbestayedin
its entirety by reasonof Petitioner’salleged justifications.

Separateandapartfrom its APA-relatedargument,PetitionerofferstheBoardan

alternativebasis for grantinga blanketstayoftheCAAPPpermit. Specifically,

Petitionersuggeststhat theBoardstaytheentireCAAPP permit aspartofits

discretionarystayauthority. See,Petitionatpage4. While thereasonsput forwardby

Petitionersufficeto justify a stayoftheCAMP permit’scontestedconditions,Petitioner

fails to demonstrateaclearandconvincingneedfor abroaderstay. Evenif thePetitioner

couldmustermorepersuasiveargumentson this issue,the illinois EPA questions

whethersuchan all-encompassingremedyis appropriateunderanycircumstances.

NotwithstandingtheBoard’srecentpracticein otherCAMP appeals,theIllinois EPA

hascometo regardblanketstaysof CAAPPpermitsasincongruouswith theaimsof the

illinois CAAPPandneedlesslyover-protectivein light of attributescommonto these

appeals.

Section105.304(b)ofTitle 35 oftheBoard’sproceduralregulationsprovidesthat

apetitionforreviewofaCAMP permitmayincludea requestforstay. TheBoardhas

frequentlygrantedstaysin permitproceedings,oftenciting to thevariousfactors

consideredby Illinois courtsatcommonlaw. The factorsthatareusuallyexaminedby

theBoard include theexistenceofaclearlyascertainableright thatwarrantsprotection,

irreparableinjury in theabsenceof a stay,thelack of anadequatelegalremedyanda

Whentheeventactuallytookplace,theeffectivenessof the rulesoccurredaftertheJuly 1, 1977,date
establishedin thegrandfatberingclause. Moreimportantly, in addressinganissuethatwasnotcentralto
theappeal,the appellatecourtappearsto haveenoneouslyplacedtoomuchemphasisonthesubstantive
permittingproceduresof theNPDESprogram,ratherthanthoseproceduresapplicableto theBoard’s
contestedcasehearings.A properconstructionof the APA demandsthatthe focusbeplacedon the
existingprocedures“specificallyfor contestedcasesorLicensing.” .5 JLCS IOO/J-5(a)(2004).
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probabilityof success on themeritsofthecontroversy. See,Bridgestone/FirestoneOf

roadTire Companyv. illinois EPA, PCB 02-31 at page3 (November1, 2001);

CommunityLandfill CompanyandCity ofMorris v. illinois EPA, PCBNo. 01-48and01-

49 (consolidated)atpage5 (October19, 2000), citing Junkuncv. Si Advanced

Technology& Manufacturing,498 N.E.2d1179(1~’Dist. 1986). However,theBoardhas

notedthat its considerationis notconfinedexclusivelyto thosefactorsnormusteachone

of thosefactorsbeconsideredby theBoardin everycase.See,Bridgestone/Firestoneat

page3,

The Boardhascommonlyevaluatedstayrequestswith an eyetowardthenature

of theinjury thatmight befall anapplicantfrom havingto complywith permitconditions,

suchas thecompelledexpenditureof“significant resources,”AbitecCorporation v.

Illinois EPA,PCB No. 03-95at page1 (February20, 2003),or theeffectuallossof

appealrights prior to a final legal determination.Bridgestone/Firestoneatpage3. The

Boardhasalsoaffordedspecialattentionto the“likelihood ofenvironmentalharm”, for

anystaythatmaybe granted. See,Bridgestone/Firestoneatpage3;AbitecCorporation

at 1; CommunityLandfill CompanyandCity ofMorris v. illinois EPA. atpage4.

i. Considerationof traditionalfactors

Petitioner’sMotion touches,albeitsketchily,on someoftherelevantfactorsin

this analysis. See,Petition atpage4. The Illinois EPAgenerallyacceptsthatPetitioner

shouldnotbe requiredto expendexorbitantcostsin complyingwith challenged

monitoring,reportingorrecord-keepingrequirementsoftheCA.APPpermituntil afterit

is providedits proverbial“day in court.” Petitioner’sright ofappeallikewiseshouldnot

be cut shortor renderedmootbecauseit wasunableto obtain a legal ruling beforebeing
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requiredto complywith thosetermsof thepermitthat aredeemedobjectionable.The

Illinois EPArecognizesthesereasonsasa legitimatebasisfor authorizingastayof

permitconditionscontestedon appeal. However,theyarenotat all instructiveto

Petitioner’sclaim that a stayoftheentireCAAPPpermit is needed.

Judgingbya fair readingofthePetition,Petitionerhaschallengeda relatively

small numberoftheconditionscontainedin theoverall CAAPPpermit,thus leavingthe

lion’s shareofthepermitconditionsunaffectedbytheappeal. Muchofthegistof

Petitioner’sappealpertainsto “periodicmonitoring,”includinga numberofprovisions

dealingwith emissionstesting,reporting,record-keepingandmonitoringofemissions

thatarepurportedlybeyondthescopeoftheIllinois EPA’s statutorypermitauthority. If

thevastmajorityof thepermit’stermsareuncontested,it cannotlogically follow that the

absenceof astayfor thoseconditionswill preventthePetitionerfrom exercisingaright

ofappeal. Similarly, it is difficult to discernwhyPetitioner’scompliancewith

uncontestedpermit conditionswould causeirreparableharm,especiallyif onecan

assume,ashere,that thecrux of CAAPP permittingrequirementswerecarriedoverfrom

previously-existingStateoperatingpermits.3

The Illinois EPAdoesnotdisputethattheCleanAir Act’s C’CAA”) Title V program,which formedthe
frameworkfor the Illinois CAAPP,requiresoniy a marshallingofpre-existing“applicabierequirements”
into a singleoperatingpcrmit for a majorsourceandthatit doesnot generallyauthorizenewsubstantive
requirements.See,AppalachianPowerCompany v. illinois EPA, 208 Fad 1015, 1026-1027(D.C. Circuit~
2000); Ohio Public interest Research Group v. Whitman, 386F.3d792, 794 (6” Cir. 2004); In re: Peabody
Westeni Coal Company, CAA AppealNo. 04-01,slip op.at 6 (EAR, February18,2005). Asidefrom the
conditionslawfully imposedby the Illinois EPAforperiodicmonitoringandothermiscellaneousmatters,
the remainderof theCAAPPpermit shouldbecomprisedof thepre-existingrequirementsthatwere
previouslypennifted. A casualcomparisonof theCAMP permitandthePetitionsuggeststhat thepresent
appeal only calls into question a relativelysmall fractionof permitconditionscontainedin the overall
CAAPPpermit.
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ii. Significanceof priorBoardrulings

TheBoardhasgrantednumerousstaysin pastandpendingCAAPPpermit

proceedings.Forthemostpart,theextentofthe reliefgrantedhasbeenafunctionofthe

reliefsoughtbythepetitioningparty. In severalcases,theBoardhasgrantedstaysof the

entireCAAPPpermit, usuallydoing sowithoutmuchsubstantivediscussion.4Curiously,

all exceptingoneoftheprior casesinvolvingblanketstayswerebroughtbypetitioning

partiesrepresentedby thesamelaw firm. In otherCAAPPappealcases,theBoard

grantedstaysfor thecontestedpermit conditions,againmirroringtherelief soughtbythe

petitioning party.5 In afewcases,theBoarddoesnotappearto havegrantedanystay

protectionwhatsoever,asthepetitioningpartyapparentlyoptednot to pursuesuchrelief.6

In themajorityoftheafore-referencedcases,theIllinois EPA did notactively

participatein thestaymotionssoughtbeforetheBoarddueto theperennially-occurring

pressofothermatters.7 In doingso, the Illinois EPAclearlywaivedanyrightsto voice

objectionsto thestayssoughtandobtainedin thosecases.Evenin theabsenceofa lack

See, Lone Star Industries, Inc., v. illinois EPA, PCB No. 03-94,slip opinionat2, (January9,2003);
Nielsen v. Bainbridge, L.L.C, v. Illinois EPA, PCRNo. 03-98,slip opinionat 1-2 (February6,2003);
Saint-Cofrain Containers, inc., v. Illinois EPA, P0 No. 04-47,slip opinionat 1-2 (Novembe6,
2003);Chwnpion Laboratories, Inc., v. Illinois EPA, PCB No. 04-65,slip opinionat I (January8, 2004);;
Midwest Generation, L.L. C, v. Illinois EPA, P0 No. 04-108,slip opinionat 1 (January22,2004);Ethyl
Petroleum Additives, Inc., v. Illinois EPA, slip opinionat 1 (February5, 2004); Board of Trustees of
Eastern Illinois University v. Illinois EPA, PCBNo. 04-110,slip opinionat 1 (February5, 2004).

See, Bridgestone/Firestone Off-road Tire Company v. Illinois EPA, PCB 02-31 at page 3 (November1,
2001);PPO Industries, Inc., v. illinois EPA, PCB No. 03-82,slip opinionat 1-2(February6, 2003);Abitec
Corporation v. illinois EPA, PCBNo.03-95,slip opinionat 1-2 (February20,2003);Noveon, Inc., v.
Illinois EPA, PCBNo. 04-102,slip opinionat 1-2 (January22, 2004);Oasis Industries, Inc., v. Illinois
EPA, P0 No. 04-116,slip opinionat 1-2 (May6, 2004).

6 See, XCTC LimitS Partnership, v. Illinois EPA, PCBNo. 01-46,consolidated will, Georgia-Pac~fIc

Tissue, L.L. C., v. Illinois EPA, P0 No. 01-SI; General Electric Company v. illinois EPA, P0 No. 04-
115(January22,2004).

TheIllinois EPA did file ajoint mbtionin supportofa stayrequestseekingprotectionfor contested
conditionsofa CAAPPpermit. See,Abitec Corporation v. Illinois EPA, PCBNo. 03-95,slip opinionat I-
2 (Febniaxy20, 2003).
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ofresources,it is doubtful that the illinois EPAwould havearticulatedweightyconcerns,

aspresentlyargued,with respectto thestayrelief requestedin earliercases.However,

following theBoard’slastoccasionto acton ablanketstayrequestin aCAAPPpermit

appeal,Illinois EPA officials becameawareofthepotentialimplicationsposedby stays

on theexisting Title V programapproyal.8 In thewakeofthis discovery,theillinois EPA

is now compelledto observethat theBoard’searlierdecisionsaffordingblanketstaysto

CAAPP permitsarguablyfell shortof exploringall oftherelevantconsiderations

necessaryto theanalysis. Accordingly,the Illinois EPA urgestheBoardto reflectupon

additional factorsthathavenotpreviouslybeenaddressedto date.9

iii. StatutoryobjectivesofCAAPPandcommonattributesof permit
appeals

As discussedearlierin this Motion, the illinois CAAPP commandstheIllinois

EPA to incorporateconditionsintoaCAAPPpermit that addressrequirements

concerningthe “severability”ofpermit conditions. See,415ILCS5/39.5(7)(:)(2004). To

thisend,everyCAAPP permit is requiredto containapermit conditionseveringthose

conditionschallengedin asubsequentpermit appealfrom theotherpermitconditionsin

thepermit. Theseverabilityprovision is prominentlydisplayedin theStandardPermit

Conditionsof thePetitioner’sCAAPPpermit. See, Standard Permit Condition 9.13. It

shouldalsobe notedthat the languagefrom theAct’s CAAPPprogrammirrors the

JimRoss,a formerUnitManagerfor the CAAPP Unit oftheDivision of Air PollutionControl’sPermits

Section,receivedan inquiry fromaUSEPA/RegionV representativein March of 2004pertainingto the
broadnatureof thestaysobtainedin CAAPPpermitappealproceedingsbefore theBoard. This initial
inquiry led to f¾jrtherdiscussionbetweenUSEPA/RegionV representativesandthe Illinois EPA regarding
the impactof suchstayson theseverabilityrequirementsfor CAAPPpermitssetforth in 40 C.F.R.Part70
andthe illinois CAAPP. (See, Supporting Affidavit off im Ross attached to this Motion).

~ It is notedthat theBoard’spriorrulingsregardingblanketstaysof CAAPPpermitshavebeengranted
contingentuponthe Board’sfinal actionin theappealor “until theBoardordersotherwise.”
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provisionpromulgatedby USEPAin its regulationsimplementingTitle V of theCAA.

See,40 C.F.R.§70.6(a)(5)(July1,2005edition).

As is evidentfrom thestatutorylanguage,theobviouslegislativeintent for this

CAAPPprovisionis to “ensurethecontinuedvalidity” of theostensiblylargerbodyof

permittingrequirementsthat arenotbeingchallengedon appeal.Theuseoftheword

“various” in describingthoseconditionsthat areseverableis especiallyimportantwhen

comparedwith the laterreferencein thesamesentenceto “any portions”ofthepermit

that arecontested.Becausethecommonlyunderstoodmeaningoftheadjective

“various” is “of diversekinds” or “unlike; different,” this wordingdemonstratesa

legislativeintent to contrastonediscernablegroupofpermit conditions(i.e., uncontested

conditions)from theotheranother(i.e., contestedconditions). See,The American

HeritageDictionary, SecondCollegeEdition; seealso, Webster‘s New WorldDictionary,

Third CollegeEdition (describingprimaryuseof thetermas“differing one fromanother;

ofseveralkinds”). Given theclearabsenceofambiguitywith this statutorytext, no other

reasonablemeaningcanbeattributedto its language.

TheIllinois EPAreadilyconcedesthat thepermitcontentrequirementsofthe

CAA andthe Illinois CAAPParenot directlybindingon theBoard. However,whilethe

Illinois EPA’smandateunderSection39.5(7)(i) oftheAct’s CAAPPprogramdoesnot,

on its face,affecttheBoard,theprovisioncould arguablybereadasalimited restriction

on theBoard’sdiscretionarystayauthority in CAAPPappeals.’°Implicit in thestatutory

languageis anunmistakableexpressionaimedatpreservingthevalidity andeffectiveness

~ Any such resthction maynot beabsolute,astheAct’s permitcontent requirementdoesnot necessarily

rule out the potential merits ofa blanketstaywhereapermit is challengedin its entirety.
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ofsomesegmentof the CAAPPpermitduring theappealprocess.This legislativegoal

cannotbe achievedif blanketstaysaretheconvention. Wheretheobviousintentionof

lawmaketscouldbethwarted,reviewingcourtsmustconstrueastatutein a mannerthat

effectuatesits objectandpurpose.See.F.D.L C. v. Nihiser, 799 F.Supp.904 (CD. ill.

1992); Castanedav. Illinois HumanRightsCommission.547 N.E.2d437 (Ill. 1989). In

this instance,theBoardshouldrecognizean inherentlimitationof its stayauthorityby

virtue ofthe Illinois CAAPP’s severabilityprovision. At thevery least,theexistenceof

theprovisionshouldgivepauseto theBoard’srecentapproachin evaluatingstaysin

CAAPPpermit appeals.

Petitionerassertsthat afurtherdelayin theeffectivenessoftheCAAPPpermit

would notprejudicetheIllinois EPAorthepublic at large. See,Petition atpage4. It is

noteworthythatoneofthechiefgoalsoftheCAA’s Title V programis to promotepublic

participation,includingtheuseof citizen suitsto facilitatecompliancethrough

enforcement.”Theseverabilityrequirementof thePart70 regulations,which formedthe

regulatorybasisforSection39.5(7)(i) oftheIllinois CAAPP,canbe seenas anextension

ofthis endeavor.BlanketstaysofCAAPPpermitscouldarguablylessenthe

opportunitiesfor citizenenforcementin an areathat is teemingwith broadpublic interest.

Moreover,the cumulativeeffedtof stayssoughtby Petitionerandothercoal-fired

CAAPPpennitteesin otherappealswouldcastawidenet. Blanketstaysofthese

recently-is~uedCAAPPpermitswould effectivelyshieldan entiresegmentof illinois’

utilities sectorfrompotentialenforcementbasedon Title V permitting,whichwasmeant

“ See. David P.Novello, The New Clean Air Act Operating Permit Program: EPA ‘s Final Rules, 23
EnvironmentalLaw Reporter10080,10081-10082(February1993).
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to provideamoreconvenient,efficient mechanismfor thepublic to seekCAA-related

enforcement.

Onelastconsiderationin this analysisis thedeliberate,if not time-consuming,

paceofpermit appealsin general.From pastexperience,the Illinois EPAhasobserved

that manypermitappealsareof atypethat couldmoreaptly be describedas “protective

appeals.”Thesetypesofappealsarefrequentlyfiled becauseaparticularpermit

conditionaffectsanissuerelatingto on-goingorfutureenforcementproceedings.

Alternatively, thesecasesmayentail someotherkind of contingencynecessitating

additional permitreview,anew permitapplicationand/orobtaininga revisedpermit from

the illinois EPA. Only rarelydoesapermitappealactuallyproceedto hearing.

Basedon the Illinois EPA’s estimation,nearlyall oftheCAAPPpermit appeals

filed with theBoardto datecouldbe aptly describedas“protectiveappeals.” While a

handfulofcaseshavebeenvoluntarilydismissedfrom theBoard’sdocket,severalof

thesecasesare,andwill remain,pendingwith theBoardfor monthsand/oryearsto

come,in part,becausethereis no ability to resolvethemindependentoftheirrelated

enforcementorpermittingdevelopments.As the Illinois EPAis oftenan obligatory

participantin manyofthesetypesofcases,thisargumentis not meantto condemnthe

practice.Rather,therelevantpoint is thatsignificantportionsof a CAAPPpermit stayed

in its entiretywill bedelayedfrom takingeffect,in spiteof bearingno relationshipto the

appealorits ultimateoutcome. To allow this undercircumstanceswherepetitioning

partiesseldomappearto desiretheir“day in court” strikestheIllinois EPAasneedlessly

over-protective.
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CONCLUSION

Forthe reasonsexplainedabove,theIllinois EPAmovesthe Board to denythe

Petitioner’srequestfor a stayof theeffectivenessoftheCAMP permit in its entirety.

However,theIllinois EPAsupportsthePetitioner’srequestfor a stayoftheeffectiveness

of theCAAPP permit’scontestedconditionsandurgestheBoardto orderthesame.

Respectfullysubmittedby,

ILLINOIS ENVIRONMENTAL

PROTECTIONAGENCY,

Robb H. Layman
AssistantCounsel

Datcd:November18, 2005
illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O. Box 19276
Springfield, Illinois 62794-9276
(217) 524-9137
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STATE OF U.JLINOIS
COUNTY OF SANGAMON

AFFIDAVIT

I, Jim Ross,beingfirst duly sworn,4eposeandstatethat thefollowini statements

set forth in this jnstnimentaretrueandcorrect,exceptasto mattersthereinstatedto on

informationandbeliefand,asto suchmatters,theundersignedcertifiesthathebelieves

thesameto be true:

I. I arn.currentlyemployedby theIllinois EnvironmentalProtectionAgency

(“flhinois EPA”) asaSeniorPublicSc iè;Administratorprofessionalengineer.During

theearlypartof2004, I wastheManageroftheCleanAir Act PermitProgram

(“CAAPP”) Unit in theDivision ofAir Pollution Control’sPermitSection,whoseoffices

arelocatedat 1021North GrandAvenueEast,Springfield,Illinois. I havebeen

employedwith theillinois EPAsinceMay 1988.

2. As partofmy job responsibilities,!participatedin frequentteleconference

calls with representativesfrom theUnitedStatesEnvironmentalProtectionAgency

(“USEPA”) atRegionv in Chicago,Illinois, involving various~,endingCAMP permit

applicationsarid issuespertainingto theadministrationoftheCAAPPprogram.By

virtueofmy involvementin theCAMP permit reviewprocess,I amfamiliarwith

communicationsbetweenUSEPA/RegionV andtheIllinois EPAin Marchof2004

concerningan issuerelatingto staysobtainedin CAMP permitappealsbeforethe

Illinois PollutionControlBoard. Theissuewasinitially raisedby a representativefrom

USEPA’RegionV, who expressedconcernabouttheimpactofsuchstaysuponthó I

severabilityrequirementsof40 C.F.R.!axt 70 andthefllinois CAAPP.

3. I havereadtheMotion preparedby theIllinois EPA’sattorneysrelatingto
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this matterand,further, findthatthefactsset forth in saidresponsesandanswersaretrue,

res$nsiveand completeto thebestofmy knowledgeandbelief.

SubscribedandSworn
To BeforeMe thisJf~DayofNovember2005

OFFICIAL SEAL
Z BRENDA BOEHNER
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CERTIFICATE OF SERVICE

I herebycertif~’that on the18th dayofNovember2005,1did send,byelectronic

mail with priorapproval,thefollowing instrumentsentitledAPPEARANCES,

MOTION IN PARTIAL OPPOSITION TO, AND IN PARTIAL SUPPORT OF,

PETITIONER’S REQUEST FOR STAY and AFFIDAVIT to:

DorothyOunn, Clerk
Illinois PollutionControlBoard
100 WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601

anda trueandcorrectcopyofthesameforegoinginstrument,by First ClassMail with

postagethereonfully paidanddepositedinto thepossessionoftheUnitedStatesPostal

Service,to:

BradleyP. Halloran JamesT. Harrington
HearingOfficer David L. Rieser
JamesR. ThompsonCenter McGuireWoods,LLP
Suite 11-500 77 WestWacker,Suite4100
100WestRandolphStreet Chicago,illinois 60601
Chicago,illinois 60601

r74~~~‘4~cr
Robb H. Layman
AssistantCounsel


