
ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, NOVEMBER 18, 2005

BEFORE THE ILLINOIS POLLUTION CONTROL BQARD
OF THE STATE OFILLINOIS

MIDflST GENERATION, LLC,
POWERTON GENERATING STATION )

)
Petitioner, )

PCB No. 2006-059
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

NOTICE

To: DorothyGwm,Clerk SheldonA. Zabel
Illinois Pollution ControlBoard KathleenC. Bassi
100WestRandolphStreet StephenJ.Bonebrake
Suite11-500 JoshuaR. More
Chicago,Illinois 60601 KavitaM. Patel

SchiffHardin,LLP
BradleyP. Halloran 6600SearsTower
HealingOfficer 233 SouthWackerDrive
JamesR. ThompsonCenter, Chicago,Illinois 60606
Suite11-500
100WestRandolphStreet
Chicago,illinois 60601

PLEASETAKE NOTICEthatI havetodayelectronicallyfiled with theOffice of
theClerk ofthe Illinois Pollution ControlBoardtheAPPEARANCES,MOTION IN
OPPOSITIONTO PETITIONER’SREQUESTFORSTAY andAFFIDAVIT-of the
Respondent,Illinois EnvironmentalProtectionAgency,a copyofwhich is herewith
servedupontheassignedHearingOfficer andtheattorneysfor thePetitioner.

Respectfullysubmittedby,

e%7mw4

RobbH. La~ian

AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)524-9137
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OFTHE STATE OFILLINOIS

MIDWEST GENERATION,LLC, )
POWERTONGENERATINGSTATION )

)
Petitioner, )

) PCBNo. 2006-059
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESRobb H. Laymanandentershis appearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneof its

attorneysin theabove-captioncdmafia.

Respectfullysubmittedby,

RObbH. Layman
AssistantCounsel

Dated:November18, 2005
illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O. Box 19276
Springfield, illinois 62794-9276
(217)524-9137
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OF THE STATEOF ILLINOIS

MIDWEST GENERATION,LLC, )
POWERTONGENERATINGSTATION )

)
Petitioner, )

) PCBNo. 2006-059
v. ) (CAMP PermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESSally Carterandentersher appearanceon behalfof the

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneof its

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

SallyØárter
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield,illinois 62794-9276
(217)782-5544
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BEFORE TIlE ILLINOIS POLLUTION CONTROLBOAR))
OF THE STATE OF ILLINOIS

MIDWEST GENERATION,LLC, )
POWERTONGENERATINGSTATION )

)
Petitioner, )

) PCBNo. 2006-059
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

MOTION IN OPPOSITION TO
PETITIONER’S REOUEST FOR STAY

NOW COMES theRespondent,ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY (“illinois EPA”), by andthroughits attorneys,andmovestheillinois Pollution

Control Board(“Board”) to deny thePetitioner’s,MU)WESTGENERATION,LLC,

(hereinafter“Midwest Generation”or“Petitioner”), requestfor astayoftheeffectiveness

oftheCleanAir Act PermitProgram(“CAMP”) permit issuedin theabove-captioned

matter.

• INTRODUCTION

Acting in accordancewith its authorityundertheCAAPPprovisionsofthe

Illinois EnvironmentalProtectionAct (hereinafter“Act”), 415 IL CS5/39.5(2004),the

Illinois EPA issuedaCAMP permit to MidwestGenerationon September29,2005.

Thepermitauthorizedtheoperationofan electricalpowergenerationfacility knownas

thePowertonGeneratingStation. Thefacility is locatedat 13082EastManitoRoadin

Pekin,illinois.
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OnNovember2, 2005,attorneysfor thePetitionerfiled thisappeal(hereinafter

“Petition”) with theBoardchallengingcertainpermit conditionscontainedwithin the

CAMP permit issuedbytheillinois EPA. The Illinois EPA receivedan electronic

versionoftheappealon thesamedate; Formalnoticeoftheappealwasservedupon the

illinois EPAon November4, 2005.

As partoft Petition,Midwest Generationseeksa stayoftheeffectivenessof the

entireCAMP permit, citing two principalgroundsfor its requestedrelief First,

Petitionerallegesthat theCAMP permit is subjectto theautomaticstayprovisionofthe

Illinois AdministrativeProcedureAct (“APA”), 5ILCS100/10-65(b)(2004). As an

alternativebasisfor ablanketstayoftheCAAPP permit,Petitionerallegesfactsintended

to supporttheBoard’suseofits discretionarystayauthority.

In accordancewith theBoard’sproceduralrequirements,the illinois EPAmayfile

a responseto anymotionwithin 14 daysafterserviceofthemotion. See,35 III. Adm.

Code1 01.500(d).

ARGUMENT

TheIllinois EPAurgestheBoardto denyPetitioner’srequestfor astayofthe

effectivenessoftheentireCAMP permit. Forreasonsthat areexplainedin detailbelow,

Petitionercannotavail itselfof theprotectionsaffordedby theAPA’s automaticstay

provisionasamatterof law. Further,Petitionerhasfailed to demonstratesufficient

justification fortheBoardto grantablanketstayoftheCAAPPpermitunderits

discretionarystayauthority. Given theabsenceofanalternativerequestby Petitioner

seekingeitherastayofcontestedCAMP permitconditionsor anyotherreliefdeemed

just andappropriate,theBoardshoulddeclineto grantanystayreliefwhatsoever.
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I. The CAAPP permit issued by the Illinois EPA should not be stayed in
its entirety by reason of theAPA’s automatic stayprovision.

The first argumentraisedby Petitionermaintainsthat theCAMP permit in this

proceedingis subjectto theautomaticstayprovisionoftheAPA. See,Petitionatpages

5-6. The automaticstayprovisionundertheAPA governsadministrativeproceedings

involving licensing,including a“new licensewith referenceto any activity ofa

continuingnature.” See,SILCS100/10-65(b). TheCAMP permitat issuein this

proceedinggovernsemissions-relatedactivitiesat anexisting,majorstationarysourcein

Illinois. Accordingly,the illinois EPAdoesnotdisputethat theCAAPPpennit is

synonymouswith a licensethat is ofa continuingnature.Seealso, 5 ILCS100/1-35

(2004)(defining“license”asthe“whole orpartof anyagencypermit...requiredby

law”).

In its argument,Petitionerpostulatesthat theAPA automaticallystaysthe

effectivenessoftheCAAPPpermit until aftertheBoardhasrenderedafinal adjudication

on themeritsof thisappeal. Citing to aThird District AppellateCourtruling from over

two decadesago,Petitionerreasonsthat theMA’s stayprovisioncontinuesto apply

throughoutthedurationofthependingappealbecauseit is theBoard,not theillinois

EPA,that makesthe“final agencydecision”on thepermit. See,Borg-Warner

Corporation v. Mauzy,427 N.E.2d415,56111.Dec. 335 (3~Dist. 1981). Thestay

provisionwould alsoapparentlyensurethat thePetitionercontinuesto abideby thetenns

of“the existing license[which] shallcontinuein full forceandeffect.” See,5 ILCS

100/1-65(b)(2004). In thiscase,that “existing license” is theunderlyingStateoperating
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permits1 thathavebeenseparatelygoverningthefacility’s operationssincetheIllinois

EPA’soriginal receiptofthepermit application. See,415ILCS5/39.5(4)(b)(2004).

TheBorg-WarnerdecisionupheldtheAPA’s automaticstayprovisionin the

contextof a renewalfor a NationalPollutantDischargeEliminationSystem(“NPDES”)

permit soughtbeforetheillinois EPA. Notably,thecourtobserved:

“A final decision,in thesenseof afinal andbindingdecisioncomingout ofthe
administrativeprocessbeforetheadministrativeagencieswith decisionmaking
power,will notbeforthcomingin theinstantcaseuntil thePCBruleson the
permitapplication.”

Borg-Warner,56 ilL Dec. at 341. TheIllinois EPAconcedesthat theBorg-Warner

decisionmaystill reflect goodlaw andthat it probablywarrants,in theappropriatecase,

applicationofthedoctrineofstaredecisisbyillinois courts. Moreover,thefllinois EPA

observesthat theruling is apparentlyin perfectharmonywith othersubsequentdecisions

byIllinois courtsthat addressedtherespectiverolesofthe illinois EPAandtheBoard in

permittingmattersundertheAct. In this regard,theillinois EPA is fully cognizantof the

“administrativecontinuum”thatexistswith respectto theBoard in mostpermitting

matters,andtheCAMP programitselfdoesnot revealtheGeneralAssembly’s

intentionsto changethisadministrativearrangement.See,illinois EPA v. illinois

Pollution ControlBoard, 486NE2d293,294 (
3

M Dist. 1985),affirmed,illinois EPAv.

illinois Pollution GontrolBoar4503 NE2d343,345(111.1986);ESGWatts,Inc., v.

Illinois Pollution ControlBoard, 676 N.E.2d299, 304(3~Dist. 1997). Thus, it is the

Board’sdecisionin reviewingwhethera CAAPPpermitshouldissuethatultimately

determineswhenthepermit becomesfinal.

In limited situations,it ispossiblethatafacility’s operationduringthepending review of theCAAPP
permitapplication wasalsoauthorizedin a Stateconstructionpermit.
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While theBorg-Warneropinionmayoffer someinterestingreading,it doesnot

providea properprecedentin this case. Thisconclusioncanbe arrivedbecausetheAPA

simplydoesnotapplyto theseCAAPPpermit appealproceedings.Foronereason,the

APA’s variousprovisionsshouldnot applywheretheGeneralAssemblyhaseffectively

exemptedthemfrom aparticularstatutoryscheme.Oneexampleofthis exerciseof

legislativediscretionis foundwith administrativecitations,which underSection31.1 of

theAct arenot subjectto thecontestedcaseprovisionsoftheAPA. See,415ILCS

5/31.1(e)(2004). In thecaseof theAct’s CAAPPprovisions,asimilar basisfor

exemptionis providedby thepermitseverabilityrequirementsthat governtheIllinois

EPA’s issuanceofCAAPPpermits.

Section39.5(7)oftheillinois CAMP setsforth requirementsgoverningthe

permit contentfor everyCAMP permit issuedby theillinois EPA. Seegenerally,415

ILCS5/39.5(7)(2004). Section39.5(7)(i) oftheAct providesthat:

“Each CAAPP permit issuedundersubsection10 of this Sectionshall includea
severabilityclauseto ensurethecontinuedvalidity ofthevariouspermit
requirementsin theeventofachallengeto any portionsofthepermit.”

415 ILCS5/39.5(7)(i)(2004). Thisprovisionrepresentssomethingmorethanthe trivial

or inconsequentialdictatesto an agencyin its administrationof a permitprogram.

Rather,it clearlycontemplatesa legal effectuponapermittingactionthat extendsbeyond

thescopeofthepermit’stenns. In otherwords,theGeneralAssemblywasnot simply

speakingto theillinois EPAbut, rather,to a largeraudience.By observingthat a

componentofaCAMP permit shall retaina“continuedvalidity,” lawmakersclearly

proscribedthat theuncontestedconditionsof aCAAPP permit mustcontinueto survive

notwithstandingachallengeto thepermit’sotherterms. This languagesignifiesan
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unambiguousintentto exemptsomesegmentoftheCAAPPpermitfrom anykind of

protectivestayduringthepermit appealprocess.Forthis reason,theautomaticstay

provisionof theAPA cannotbe saidto governCAAPPpermitsissuedpursuantto the

Act.

TheBoardshouldalsorejectthePetitioner’sautomaticstayargumenton entirely

separategrounds.Petitionersuggeststhat theAPA’s automaticstayprovisionappliesby

virtue ofthelicensingthat is beingobtainedthroughtheCAMP permittingprocess.

However,theAPA containsagrandfatheringclausethat specificallyexemptsan

administrativeagencythatpreviouslypossessed“existingprocedureson July 1, 1977” for

contestedeaseor licensingmatters. See,SJLCS100/1-5(a)(2004). Wheresuch

provisionswerein existenceprior to theJuly 1, 1977,date,thoseexistingprovisions

continueto apply. Id.

Proceduralruleshavebeenin placewith theBoardsinceshortlyafter its formal

creation.Becausethepermittingschemeestablishedby theAct contemplatedappealsto

theBoard,proceduralruleswerecreatedin thoseearlyyearsto guidetheBoardin its

deliberations.Similar to thecurrentBoardproceduresfor permittingdisputes,theearlier

rulesreferencedtheBoard’senforcementproceduresin providingspecificrequirements

for thepermit appealprocess.Theywerethen,astheyaretoday, contestedcase

requirementsby virtueof theirverynature.

TheearliestversionoftheBoard’sproceduralregulationswasadoptedon

October8, 1970in theR70-4rulemakingandwassubsequentlypublishedby theIllinois

Secretaryof State’soffice as“ProceduralRules.” Thoserulesincludedrequirementsfor

permitappeals,effectivethroughFebruary14, 1974,andtheyrequiredsuchproceedings
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to be conductedaccordingto theBoard’sPartIll rulespertainingto enforcement.See,

Rule502. In contrastto the RegulatoryandNonadjudicativeHearingsandProceedings,

the EnforcementProceedingsofPartHI containeda plethoraofcontestedcase

requirements,includingprovisionsfor the filing ofapetition(i.e., Rule304),

authorizationfor hearing(i.e., Rule306),motionpractice(i.e.,Rule308),discovery(i.e.,

Rule313), conductofthehearing(Rule318),presentationofevidence(i.e., Rule321),

examinationofwitnesses(i.e.,Rules324, 325 and327)andfinal disposition(i.e., Rule

322). A laterversionof theserules,includingamendments,wasadoptedby theBoard

on August29, 1974.

The“ProceduralRules” that originallyguidedtheBoard in enforcementcasesand

permit appealsformedthebasicframeworkfor thecurrent-dayversionoftheBoard’s

proceduralregulationspromulgatedat 35 III. Adm. Code101-130. AlthoughtheBoard’s

proceduralrulesmayhaveevolvedandexpandedovertime, thecorefeaturesofthe

adversarialprocessgoverningthese cases haveremainedsubstantiallythesame,

including thoserulesgoverningCAAPPpermitappeals.BecausetheBoardhadsuch

proceduresin placeprior to July 1, 1977, thoseprocedureseffectivelysecuredthe

Board’sexemptionfrom theAPA’s contestedcaserequirements.And so longasthose

underlyingprocedureshistorically satisfiedthegrandfatheringclause,it shouldnotmatter

that theAct’s CAMP programwasenactedsometwentyyearslater. After all, it is the

proceduresapplicableto contestedcasesandtheir pointof origin that is relevantto this

analysis,not theadventofthepermittingprogramitself.2

2 Petitionermaycounterthat theBorg-Warnerdecisionis atoddswith this argumentandthat partof the

appellatecourt’s ruling held that theAPA ‘s grandfatheringclausedid not apply to theBoard’srulesfor the
NPDESpermitprogram.The court’sdiscussionon the issueof thegrandfatheringclauseis inappositehere.
TheNPDESrulesat issuewere written in a way thatconditionedtheireffectivenessuponafutureevent.
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II. TheCALAP? permit issued by theIllinois EPA shouldnot be stayedin
its entiretyby reasonofPetitioner’sallegedjustifications.

Separateandapartfrom its APA-relatedargument,PetitionerofferstheBoardan

alternativebasisfor grantingablanketstayoftheCAMP permit. Specifically,

Petitionersuggeststhat theBoardstaytheentireCAAPPpermitaspartofits

discretionarystayauthority. See,Petition atpages6-8. While thereasonsput forward

by Petitionermight havesufficedto justify aitayoftheCAMP permit’scontested

conditionshadonebeensought,Petitionerfails.to demonstrateaclearandconvincing

needfor a broaderstay. Evenif thePetitionercouldmustermorepersuasivearguments

on this issue,theillinois EPAquestionswhethersuchanall-encompassingremedyis

appropriateunderanycircumstances.NotwithstandingtheBoard’srecentpracticein

otherCAAPPappeals,theIllinois EPA hascometo regardblanketstaysof CAAPP

permitsas incongruouswith theaimsof theillinois CALAPP andneedlesslyover-

protectivein light of attributescommonto theseappeals.

Section105.304(b)ofTitle 35 of theBoard’sproceduralregulationsprovidesthat

a petition for reviewof aCAAPPpermitmayincludearequestfor stay. TheBoardhas

frequentlygrantedstaysin permitproceedings,oftenciting to thevarious factors

consideredby Illinois courtsatcommonlaw. The factorsthatareusuallyexaminedby

theBoard includetheexistenceof aclearlyascertainableright thatwarrantsprotection,

irreparableinjury in theabsenceofastay,the lack ofanadequatelegal remedyanda

Whentheeventactuallytookplace,the effectiveness of the miles occurredafter the July 1, 1977,date
establishedin thegrandfatheringclause. More importantly, inaddressinganissuethatwasnotcentralto
theappeal,theappellatecourt appearsto haveerroneouslyplacedtoomuchemphasison thesubstantive
permittingproceduresof theNPDESprogram,ratherthanthoseproceduresapplicableto theBoard’s
contestedcasehearings.A properconstructionof theAPA demandsthatthe focusbeplacedon the
existingprocedures“specifically for contestedcasesor licensing.” .1 JLCS100/I-S(a)(2004).
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probabilityof successon themeritsofthecontroversy.See,Bridgestone/FirestoneQ/f-

roadTire Companyv. illinois EPA, PCB 02-31 atpage3 (November1,2001);

CommunityLandfill CompanyandCity ofMorris v. illinois EPA,PCB No.01-48and01-

49 (consolidated)atpage5 (October19, 2000),citingJunkuncv. 5.1. Advanced

Technology& Manufacturing.498 N.E.2d1179 (1~~Dist. 1986). However,theBoardhas

notedthat its considerationis not confinedexclusivelyto thosefactorsnormusteachone

ofthosefactorsbe consideredby theBoard in everycase.See,Bridgestone/Firestoneat

page3.

The Boardhascommonlyevaluatedstayrequestswith an eyetowardthenature

oftheinjury thatmight befall an applicantfromhavingto complywith permitconditions,

suchas thecompelledexpenditureof“significantresources,”AbiteaCorporationv.

illinois EPA, PCB No. 03-95atpage1 (February20, 2003),or theeffectuallossof

appealrightsprior to a final legal determination.Bridgestone/Firestoneat page3. The

Boardhasalsoaffordedspecialattentionto the“likelihood of environmentalharm” for

anystaythatmaybe granted. See,Bridgestone/Firestoneatpage3; AbitecCorporation

at 1; CommunityLandfill CompanyandCity ofMorris v. illinois EPA. atpage4.

i. Consideration of traditionalfactors

Petitioner’sMotion touches,albeit sketchily,on someoftherelevantfactorsin

thisanalysis. See,Petition atpages6-8. The illinois EPAgenerallyacceptsthat

Petitionershouldnotbe requiredto expendexorbitantcostsin complying with challenged

monitoring,reportingor record-keepingrequirementsoftheCAAPPpermituntil afterit

is providedits proverbial“thy in court.” Petitioner’sright ofappeallikewiseshouldnot

becut shortor renderedmootbecauseit wasunableto obtaina legal ruling beforebeing

9
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requiredto complywith thoseterms of thepermitthat aredeemedobjectionable.The

Illinois EPArecognizesthesereasonsasa legitimatebasisfor authorizinga stayof

permitconditionscontestedon appeal.However,theyarenot at all instructiveto

Petitioner’sclaim thatastayof theentireCAAPPpermitis needed.

Judgingby afair readingofthePetition,Petitionerhaschallengedarelatively

small numberoftheconditionscontainedin theoverall CAAPP permit, thusleavingthe

lion’s shareofthepermitconditionsunaffectedby theappeal. Muchdf thegist of

Petitioner’sappealpertainsto “periodicmonitoring,” including a numberofprovisions

dealingwith emissionstesting,rcporting,record-keepingandmonitoringof emissions

that arepurportedlybeyondthescopeof the illinois EPA’sstatutorypermit authority. If

thevastmajorityof thepermit’s termsareuncontested,it cannotlogically follow that the

absenceof astayfor thoseconditionswill preventthePetitionerfrom exercisingaright

of appeal. Similarly, it is difficult to discernwhy Petitioner’scompliancewith

uncontestedpermitconditionswould causeirreparableharm,especiallyif onecan

assume,ashere,that the crux of CAAPPpermittingrequirementswerecarriedover from

previously-existingStateoperatingpermits.3

The Illinois EPA doesnot disputethat the Clean Air Act’s (“CAA”) Title V program,which font,edthe
frameworkfor the IllInois CAAPP,requiresonly a marshallingofpie-existing“applicablerequirements”
intoa singleoperatingpermitfor amajorsourceandthat it doesnot generallyauthorizenewsubstantive
requirements. See, Appalachian Power Company v. Illinois EPA, 208 K3d 1015,1026-1027(D.C.Circuit,
2000);Ohio Public interestResearch Group v. Whitinan 386 F.3d 792, 794 (

6
1h Cu. 2004);In re: Peabody

Western Coal Company, CAA AppealNo. 04-01,slip op. at 6 (EAB, Febniary 18, 2005). Asidefrom the
conditionslawfully imposedby the Illinois EPA for periodicmonitoringandothermiscellaneousmatters,
the remainderof the CA.APP permitshould be comprisedof the pre-existingrequirements that were
previouslypermitted. A casual comparison of the CAAPPpermit andthe Petition suggeststhat the present
appealonly calls into question a relatively small fraction of permit conditionscontained in theoverall
CAAPP permit.

10
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ii. Otherrelatedfactors

Petitionerarguesthat theabsence ofablanketstaywouldcause“administrative

confusion”becausetheuncontestedconditionsoftheCAAPPpermitwould remainin

effectwhile thechallengedconditionswould be governedby the“old stateoperating

permits.” Petition atpage7. TheIllinois EPA takesexceptionto akeyassumptionin

thePetitioner’sargument.In theIllinois EPA’sview, thevestigesofany formerState

operatingpermitsfor this CAAPP sourcedissipatedupontheIllinois EPA’s issuanceof

theCAAPP permit on September29,2005. This areaof discussionmaybe asignificant

sourceofPetitioner’smisunderstanding,thusexplainingits confusionwith theeffectsof

a limited stay.

Section39.S(4)(b)statesthataCAAPP sourcemustabideby the termsofits

previousStateoperatingpermit,eventhoughthepermitmayhaveexpired,“until the

source’sCAMP permithasbeenissued.”See, 4)5JLCS5/39.5(4)(b)(2004j4A few

subsectionslater, thestatuteprovidesthattheCAAPPpermit“shall uponbecoming

effectivesupercedetheStateoperatingpermit.” See,415ILCS S/39..5(4)q’g)(2004).

Takentogether,theseprovisionsindicatethatpermit issuanceandpermit effectiveness

for aCAAPP permit aresynonymousandthat anyunderlyingStateoperatingpermit

becomesanullity upon theaforementionedoccurrence.TheGeneralAssemblycouldnot

havereasonablyintendedfor asource’sobligationto enduponpermit issuance,only to

~ PetitioneralsoreferencesSection9.1(f)oftheAct as asourceofauthorityfor its propositionthat the
StateoperatingpeTmitcontinuesin effectuntil theCAAPPpermitis issued.See,Petition atpage6. This
assertioniserroneous.Section9.1(0appliesonly to NewSourceReviewpermitsissuedunderthe
authorityof theCAA, notCAAPPpermitsspecificallygovernedby Section393. Althoughthe text of the
subsectionis silent with respectto thisdistinction, it shouldbeconstruedwith referenceto its contextand
surroundingprovisions,which are confinedentirelyto specifiedCA.A programs.Alternatively,to the
extentthat theAct’s CAAPPrequirementsaremorespecificto CAAPPpermits,theprovisionfoundat
Section39.5(4)(b)wouldapply insteadof themoregeneralprovisionunderSection9.1(f).
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have theCAAPP permit’ssupercedingeffecton theStateoperatingpermitdelayeduntil

permit effectiveness.

Petitionerapparentlyreadstheabove-referencedprovisionsasthoughtheyapply

to theBoard’sfinal actionin thisappeal. See,Petitionat page6. However,this

argumentignoresotherprovisionsoftheAct that clearlydepicttheIllinois EPAasthe

permit-issuer. No clearer evidenceof this intent canbe foundthanthenumerous

provisionsof Section 39.5(9)oftheAct, which governtheUnitedStatesEnvironmental

Protection Agency’s (hereinafter “USEPA”) participation and role in reviewing the

CAAPP permits.See,4)5ILCS5/39.5(’9)(2OO4).~Otherprovisions of theAct similarly

establishthat permitissuancedenotestheactionoftheIllinois EPA, not theBoard,in the

contextofCAAPP permitting.6

As previouslymentioned,the Illinois EPA doesnot denythattheCAAPP.

permittingprocessis analogousto the typeof “administrativecontinuum”recognizedby

Illinois courts in otherpermittingprogramsundertheAct. In this respect,the Illinois

EPAperformsa role underthe Illinois CAAPP that requires,in essence,adefacto

issuanceofaCAAPP permit. TheBoard’sobligationin adjudicatingwhetherthepermit

should issue,in contrast, is a dejure-likefunction that, while critical in terms of

See. 41511125 5/39.5(9)(b,)(noting requirement thatthe Illinois EPA shall not “issue” the proposed
permit if USEPAprovides a written objection within the 45 day review period); 415 ILCS
5/39.5(9,)~)(explainingthat whenthe Illinois EPA is in receiptof aUSEPAobjectionaristhgfroma
petition, the “Agency shall not issuethe permit”); 415 ILCS S/39.5(9,)(g)(observingrequirements for
whenevera USEPAobjection is receivedby the Illinois EPA following its issuanceof a permitafter the
expiration of the 45-dayreview periodand prior to receipt of an objection arising from a petition). Notably,
one suchprovision statesthat the “effectivenessof a permit or its requirements” is notstayedby virtue of
the filing of a petition with USEPA. See,415 ILCS 5/39.5(9)(J).

6 The requirements in Section39,5(10),entitled “Final AgencyAction,” recognizethe standards for

permit issuanceby the Illinois EPA. 4/S ILCS5/39.5(IO)Q004). Similarly, the review provisions for Title
V permits, codified at Section40.2,focus on a permitdenial or a grant of a permit with conditionsata
basis for appeal to the Board. See,415ILCS 5/40.2(a)(2004). The latter provisionsevengo sofar asto
reference“final permit action” in relation to the Illinois EPA’s permit decision. Id.
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determiningwhethera permit issuedby the Illinois EPAbecomesfinal, should not color

themeaningofotherlegalterms.7 The issuanceor effectivenessof a CAAPPpermit is

functionallydistinctfrom the legalismsassociatedwith whena CAM’? permit becomes

final.

Evenputting asidethe legal semanticsposedby this issue,thethrustof

Petitioner’sargumentmissesits mark. Any confusionstemmingfrom theappealphase

of theTitle V program shouldbe fairly modestcomparedto thepast. Prior to the

enactmentof the CAA Amendmentsof 1990,statesissuedpermits under apatchworkof

various programs. In Illinois andelsewhere,numerouspermitsfor separateordiscrete

pollutant-emitting activities would often exist for an individual sourceof majoremissions

andthey frequently did not address the applicability of all otherCAA orstate(i.e., State

Implementation Program (“SIP”)) requirements.8The Title V operating permit program

ensuredthat all ofa majorsource’sapplicablestateand CAA-related requirementswould

bebrought together into a single, comprehensivedocument. In doing so,the legislation

soughtto minimize the confusion brought about from theabsenceofa uniform federal

permittingsystem.9By trying to breath life into the Stateoperatingpermits beyondthe

dateof the Illinois EPA’spermit issuance,Petitioner’sargumentwould actuallyprolong

oneof theveryproblemsthat theTitle V permittingschemewasmeantto remedy.

As apracticalmatter,Petitioner’srequestedreliefbeliesthenotion that formerStateoperatingpermits
continueto governthefacility’s operationsuntil theBoard issuesits final ruling in this cause. After all, it
is theCAAPP permitissuedby theIllinois EPA from whichthePetitioneris seekinga stay.

See,DavidP.Novello. TheNewCleanAir Act Operating PermitProgram:EPA ‘s Final Rules,23

EnvironmentalLaw Reporter10080,10081-10082(February1993).

~ Id.

13
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Petitioneralsomentionsin passingthat the Illinois EPA’s failure to providea

sufficient statementofbasisfor theCAAPPpermitis anotherreasonfor stayingtheentire

permit. Petitionatpage7. BecausePetitionertreatsthis issueseparatelyin its Petition,

theillinois EPAwill not fully addressthemerith of theargumentin this Motion.

However,the Illinois EPAwill briefly respondto theissueasit relatesto thePetitioner’s

requestfor stay.

Thestatementof basisenvisionedby thestatuteis aninformationalrequirement

that is meantto facilitateboth thepublicandIJSEPA’sunderstandingofthepermit

decisionin thedraftphaseofpermitting.See.415 JLCS5/39.5(8)(b)(2004). It is not a

partof, nordoesit otherwiseaffect, thecontentof theCAAPP permit andit doesnotbind

or imposelegalconsequencesin thesamemannerthata permit itselfdoes.The illinois

EPAgenerallydoesnot believethat anyperceivedinadequaciesin thestatementof basis

canlawfully rendertheentireCAAPP permitdefective.

In this instance,thePetitioneridentifiedits grievanceswith respectto theCAAPP

permit’sconditionsnotwithstandingtheallegedflaws in theunderlyingstatementof

basis. To theextentthat somethingcontainedin a statementofbasisis found

objectionable,or is left out altogether,the Illinois EPAsuggeststhat themechanismfor

challengingit runsto theunderlyingpermitcondition,not thestatementitself. The

Petitionershouldnotbe heardto complainoftheinadequaciesofthestatementwhenthe

basisthat givesriseto theappealstemsfrom a permit’sconditions,not thedeliberative

thought-processesofthepermittingagency.As such,theIllinois EPAdoesnotconstrue

astatementofbasisasaffectingthevalidity ofthe final CAAPPpermitnorasa reason

for voidingtheIllinois EPA’s final pennitdecision. If suchchallengeswererecognized

14
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bytheBoard,theycouldserveasapretextfor preventingthe final issuanceofaCAAPP

permitandresultin perpetuallitigation overa largelyministerialagencyfunction.

TheIllinois EPAis ultimatelypreparedto arguethat thestatementofbasisthat

waspreparedin conjunctionwith theCAAPP permit wassufficiently adequateasto

complywith theAct. Alternatively,theIllinois EPA ispreparedto contendthat the

statementofbasisrequirementis predominantlyproceduralin nature,is confinedto the

preliminarystagesofthepermittingprocessandarguablylackssufficiently intelligible

standardsasto serveas abasisfor enforcement.In any event,theBoardshoulddenythe

Petitioner’srequestfor stayon anygroundsrelatingto this issue. Onthewhole, the

Petitioner’schargethat thestatementofbasisaffectstheentirepermitis unsupportedby

law andfails to demonstrateaprobabilityofsuccesson themeritsofthecontroversy.

iii. Significanceof prior Boardrulings

TheBoardhasgrantednumerousstaysin pastandpendingCAAPPpermit

proceedings.Forthemostpart, theextentofthereliefgrantedhasbeena functionofthe

relief soughtbythepetitioningparty. In severalcases,theBoardhasgrantedstaysofthe

entireCAAPPpennit,usuallydoing so withoutmuchsubstantivediscussion.10

Curiously,all exceptingoneoftheprior casesinvolving blanketstayswerebroughtby

petitioningpartiesrepresentedby thesamelaw firm. In otherCAAPPappealcases,the

Boardgrantedstaysfor thecontestedpermitconditions,againmirroringthereliefsought

‘° See, Lone Star Industries, Inc., v. illinois EPA. PCB No. 03-94, slip opinionat2, (January9, 2003);
Nielsen v. Bainbndge, L.L.C., v. Illinois EPA, PCB No. 03-98, slip opinionat 1-2 (February6, 2003);
Saint-GobainContainers,Inc., v. Illinois EPA, PCBNo. 0447,slip opinionat 1-2 (Novembe 6,
2003);ChainpionLaboratories,Inc., v. Illinois EPA, PCBNo. 04-65,supopinionat 1 (January8,2004);;
MidwestGeneration,L.L.C., v. Illinois EPA, PCB No.04-108,slip opinion at 1 (January22,2004);Ethyl
PefroleumAdditives,Inc., v. Illinois EPA,slip opinion at 1 (February 5, 2004); BoardofTrusteesof
Easternfilinois Universityv. Illinois EPA,PCB No. 04-110,slip opinionat 1 (February 5, 2004).

15
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bythepetitioningparty.” In afew cases,theBoarddoesnot appearto havegrantedany

stayprotection whatsoever,as thepetitioningpartyapparentlyoptednot to pursuesuch

In themajorityof theafore-referencedcases,the Illinois EPAdid not actively

participatein thestaymotionssoughtbeforetheBoarddueto theperennially-occurring

pressofothermatters)3 In doingso, theIllinois EPAclearlywaivedanyrights to voice

objectionsto thestayssoughtandobtainedin thosecases.Evenin theabsencealalack

of resources,it is doubtfulthat the illinois EPAwould havearticulatedweightyconcerns,

aspresentlyargued,with respectto thestayreliefrequestedin earliercases.However,

following theBoard’slastoccasionto acton ablanketstay requestin a CAAPPpermit

appeal,illinois EPAofficials becameawareof thepotentialimplicationsposedbystays

on theexistingTitle V programapproval.’4 In thewakeof thisdiscovery,theillinois

EPA is nowcompelledto observethat theBoard’searlierdecisionsaffordingblanket

staysto CAAPPpermitsarguablyfell shortof exploringall oftherelevantconsiderations

‘~ See,Bridgestone/FirestoneOff-road Tire Companyv. Illinois EPA, PCB 02-31 at page3 (November1,
2001);PPG Industries,Inc., v. Illinois EPA. PCB No. 03-82,slip opinion at 1-2 (February6, 2003);Abitec
Corporationv. Illinois EPA, PCB No. 03-95,slip opinionat 1-2 (February20,2003);Noveon,Inc., v.
Illinois EPA, PCB No. 04-102,slip opinionat 1-2 (January22,2004); OasisIndustries. Inc., ‘.‘. Illinois
EPA, PCB No. 04-116,slip opinionat1-2 (May 6, 2004).

~ See,XCTC LimitedPartnership, v. Illinois EPA, PCBNo. 01-46,consolidatedwith Georgia-Pac~fIc

Tissue,L.L.C., v. Illinois EPA, PCBNo. UI-SI; GeneralElectric Companyv. Illinois EPA, PCBNo.04-

115 (January22, 2004).

“ The Illinois EPAdid file ajoint motion in supportof astayrequestseekingprotectionfor contested
conditionsofa CAAPP permit. See.Abitec Corporation v. Illinois EPA, PCBNo. 03-95,slip opinionat I-
2 (February20, 2003).

~ JimRoss,a formerUnitManagerfor theCAAPPUnitof the Divisionof Air PollutionControl’s
PermitsSection,receivedan inquiry fromaUSEPA/RegionV representativeipMarchof 2004pertaining
to thebroad natureof thestaysobtainedin CAAPPpermit appealproceedingsbeforetheBoard. This
initial inquiry led to furtherdiscussionbetweenUSEPAIRegionV representativesandthe Illinois EPA
regardingthe impactof suchstayson theseverabilityrequirementsforCAAPPpermits setforth in40
C.F.R.Part70 andthe Illinois CAAPP. (See,SupportingAffidavit ofJim Rossattachedto thisMotion).
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necessaryto theanalysis. Accordingly,theIllinois EPAurgestheBoardto reflectupon

additional factorsthathavenotpreviouslybeenaddressedto date.’5

lv. Statutory objectivesof CAAPPandcommonattributesofpermit
appeals

As discussedearlierin thisMotion, the illinois CAAPP commandstheillinois

EPA to incorporateconditionsinto aCAAPP permit thataddressrequirements

concerningthe “severability” ofpermit conditions. See,415 ILCS5139.5(7) 4)(2004). To

this end, every CAAPPpermitis requiredto containapermit condition severing those

conditions challengedin a subsequentpermit appeal from theother permit conditions in

the permit. Theseverabilityprovisionis prominentlydisplayed in the StandardPermit

Conditioni ofthePetitioner’sCAAPP permit. See,StandardPermitCondition9.13. It

should alsobenotedthat the languagefrom theAct’s CAAPP programmirrors the

provision promulgatedbyUSEPAin its regulationsimplementingTitle V oftheCAA.

See, 40 C.F.R. §70.6(a)(5)(July1, 2005edition).

As is evidentfrom thestatutorylanguage,theobviouslegislativeintentfor this

CAAPPprovisionis to “ensurethecontinuedvalidity” of theostensiblylargerbodyof

permittingrequirementsthatarenot beingchallengedon appeal. Theuseoftheword

“various” in describing thoseconditionsthat areseverableis especially importantwhen

comparedwith the laterreferencein thesamesentenceto “anyportions”ofthepermit

that arecontested. Becausethecommonlyunderstoodmeaningoftheadjective

“various” is “of diversekinds” or “unlike; different,” thiswordingdemonstratesa

legislativeintentto contrastonediscernablegroupofpermit conditions(i.e., uncontested

lS It is notedthat theBoard’sprior rulingsregardingblanketstaysof CAAPPpermitshavebeengranted
contingentupon the Board’s final actionin the appealor “until theBoardordersotherwise.”
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conditions)from the other another(i.e., contested conditions). See,TheAmerican

HeritageDictionary, SecondCollegeEdition; seealso, Webster’sNewWorldDictionary,

Third CollegeEdition (describingprimaryuseofthetermas“differing one from another;

of severalkinds”). Giventheclearabsenceofambiguitywith this statutorytext,no other

reasonablemeaningcanbeattributedto its language.

The illinois EPA readily concedesthat thepermit contentrequirementsofthe

CAA andtheIllinois CAAPP arenotdirectlybindingon theBoard. However,while the

illinois EPA’s mandateunderSection39.5(7)(i)of theAct’s CAMP programdoesnot,

on its face,affect theBoard,theprovisioncouldarguablybereadas alimited restriction

on the Board’s discretionary stayauthorityin CAAPP appeals.16Implicit in thestatutory

languageis an unmistakable expressionaimedatpreserving thevalidity andeffectiveness

of some segment of theCAAPP permit during the appealprocess.This legislative goal

cannotbe achievedif blanket stays arethe convention. Wherethe obvious intentionof

lawmakerscould be thwarted,reviewingcourts must construea statute in a mannerthat

effectuatesits object andpurpose. See,F.D.J.C. v. Nihiser, 799 F.Supp.904 (C.D.lll.~

1992); Castanedav. illinois HumanRightsCommission.547 N.E.2d437(111. 1989). In

this instance, theBoard should recognize an inherent limitation of its stayauthorityby

virtueof the Illinois CAAPP’s severability provision. At thevery least,theexistence of

theprovision shouldgive pause to theBoard’s recentapproachin evaluatingstaysin

CAAPP permit appeals.

16 Any such restrictionmaynotbeabsolute,asthe Act’s permitcontentrequirementdoesnotnecessarily

nile outthepotentialmeritsof ablanketstaywhereapermit is challengedin its entirety.As previously
mentioned,the Illinois EPAdisputesthemeritsof Petitioner’sargumentrelatingto apurporteddeficienty
in theCAAPP permit’sstatementofbasis.
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It is noteworthy that oneofthechiefgoalsoftheCAA’s Title V programis to

promote public participation,includingtheuseofcitizen suits to facilitatecompliance

throughenforcement.17The severability requirementof thePart70 regulations, which

formedtheregulatory basis for Section39.5(7)(i)ofthe illinois CAMP, canbeseenas

an extension of this endeavor. Blanket stays of CAAPP permits could arguably lessen

theopportunitiesfor citizen enforcement in an areathat is teeming with broad public

interest. Moreover, the cumulative effect of stays sought by Petitioner and other coal-

fired CAMP permittees in otherappeals would cast a wide net. Blanketstays of these

recently-issued CA.APP permits would effectively shield an entire segment of Illinois’

utilities sector from potential enforcementbased on Title V permitting, which was meant

to provide a more convenient, efficient mechanism fbr thepublic to seekCAA-related

enforcement.

One last consideration in this analysis is the deliberate, if not time-consuming,

paceofpermit appeals in general. From past experience, the Illinois EPA hasobserved

thatmanypermit appeals areofatypethatcould moreaptly bedescribed as “protective

appeals.” These types of appeals are frequently filed because a particular permit

condition affects an issue relating to on-going or future enforcement proceedings.

Alternatively, these cases may entail some other kind of contingency necessitating

additional permit review, a new permit application and/or obtaining a revised permit from

the fllinois EPA. Only rarely does a permit appeal actually proceed to hearing.

Based on the Illinois EPA’s estimation, nearly all of the CAAPP permit appeals

filed with the Board to date could be aptly described as “protective appeals.” While a

“ See,David P. Novello,The NewCleanAir Act OperatingPennit Program: EPA ‘s Final Rules.23
EnvironmentalLaw Reporter 10080,10081-10082(February1993).
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handfulof cases have been voluntarily dismissed from theBoard’s docket, several of

these cases are,andwill remain, pendingwith the Board for months and/oryears to

come, in part, because there is no ability to resolve them independent of their related

enforcement or pennitting developments. As theIllinois EPA is often an obligatory

participant in manyofthesetypesofcases, this argumentis notmeantto condemnthe

practice.Rather,therelevantpoint is that significantportionsofaCAAPPpermitstayed

in its entiretywill be delayed from taking effect, in spite of bearing no relationship to the

appeal or its ultimateoutcome. To allow this under circumstances wherepetitioning

parties seldom appear to desire their “day in court” strikes the Illinois EPA as needlessly

over-protective.

CONCLUSION

For the reasons explained above, the Illinois EPA moves the Board to deny the

Petitioner’s request for a stay ofthe effectiveness of the CAAPP permit in its entirety.

Respectfully submitted by,

ILLINOIS ENVIRONMENTAL

PROTECTION AGENCY,

Robb H. La~an
Assistant Counsel

Dated: November 18, 2005
Illinois Environmental Protection Agency
1021 North Grand Avenue East
P.O.Box 19276
Springfield, Illinois 62794-9276
(217) 524-9137
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STATE OF ILLINOIS
COUNTY OF SANGAMON

• AFFIDAVIT

I, JimRoss,being first duly sworn, depose and statethat thefollowingstatements

set forth in this instrument are true arid correct, except as to matters therein stated to on

information andbeliefand, as to suchmatters,theundersignedcertifiesthathe believes

the same to be true:

I. I am currently e by the Illinois Environmental Protection Agency

(“illinois EPA”) asaSenior Public ServIièó~Admithstratorprofessional engineer. During

the early part of ~oo4,I was the Manager of the Clean Mr Act Permit Program

(“CAAPP”) Unit in the Division of Air Pollution Control’s Permit Section, whose offices

are located at 1021 North GrandAvenue East, Springfield, Illinois. I have been

employed with theillinois EPA since May 1988.

2. As partofmy job responsibilities, I participated in frequentteleconference

calls with representatives from theUnited States Environmental Protection Agency

(“USEPA”) atRegionV in Chicago,Illinois, involving various‘pendingCAAPPpermit

applications and issues pertainingto theadministration of theCAAPP program.By

virtue ofmy involvement in the CA.APP permit review process, I am familiar with

communicationsbetween USEPA/RegionV and the illinois EPA in Marchof2004

concerning an issuerelating to staysobtained in CAAPPpermit appeals before the

Illinois Pollution Control Board. The issue was initially raised by a representativefrom

USEPA1Region V, who expressed concern about the impact of such stays upon the:

severability requirementsof 40 C.F.R. Part 70 and the illinois CAAPP.

3. I have read the Motion prepared by the illinois EPA’s attorneys relating to
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this matter and, further, find that the facts set forih in said responses and answers are true,

responsive and complete to the best of my knowledge and belief.

• .Furth

Subscribed and Sworn
To Before Me this ,L~Dayof November 2005

., OFFICIA*. SEAL ,

S: BRENDA BOERNER
~13P1WP1J4JC,STAltOcKS*045

0
<~~~~•.0+04’l44’4’t

sayet~3~R
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CERTIFICATE OF SERVICE

I hereby certify that on the 18th day of November 2005, I did send, by electronic

mail with prior approval, thefollowing instrumentsentitledAPPEARANCES,

MOTION IN OPPOSITION TO PETITIONER’SREQUESTFOR STAY and.

AFFIDAVIT to:

Dorothy Gunn,Clerk
Illinois Pollution ControlBoard
100 West Randolph Street
Suite 11-500
Chicago, Illinois 60601

and a true and correct copy of the same foregoing instrument, byFirst Class Mail with

postage thereon fully paid and deposited into thepossession of the United States Postal

Service, to:

Bradley P. Halloran Sheldon A. Zabel
Hearing Officer Kathleen C. Bassi
James R. Thompson Center Stephen J. Bonebrake
Suite 11-500 JoshuaR. More
100 West Randolph Street Kavita M. Patel
Chicago, illinois 60601 SchiffHardin, LLP

6600 Sears Tower
233 South Wacker Drive
Chicago, illinois 6060

Robb H. Layman
Assistant Counsel


