
BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS RECEIVED

CLERK’S OFFICE
TELZROW OIL COMPANY, )

NOV 1/ 2005
Petitioner, ) STATE OF ILLINOIS

Pollution Control Board
PCB 06-26
(UST Appeal)

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,

)
Respondent. )

NOTICE OF FILING

TO: JohnKim
SpecialAssistantAttorney General
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O. Box 19276
Springfield, Illinois 62794-9276

PLEASE TAKE NOTICE that on November 17, 2005 filed with the Clerk of the
Illinois Pollution Control Boardof the State of Illinois an original, executedcopy of a Petition
for Reviewof Illinois EnvironmentalProtectionAgency Decision.

Dated: November17, 2005

Respectfullysubmitted,

Telzrow Oil Company

By: C ~
Oneof Its Attori~is

CarolynS. 1-lesse
Barnes& ThornburgLLP
OneNorth WackerDrive
Suite 4400
Chicago.Illinois 60606
(312) 357-1313
305132

(This filing submitted on recycled paper as defined in 35 III. Adm. Code IOI.202l



CERTIFICATE OF SERVICE

I, on oath state that I have served the attached Petition for Review of Illinois
EnvironmentalProtectionAgencyDecisionby placinga copy in an envelopeaddressedto:

JohnKim
SpecialAssistantAttorneyGeneral
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O. Box 19276
Springfield, Illinois 62794-9276

from One North WackerDrive. Suite 4400, Chicago,Illinois, before the hour of 5:00 p.m., on
this l7~~Day of November,2005.

.~ 11~/~
Carolyn S. Hes~

IThis filing submitted on recycled paper as defined in 35 III. Adm. Code 101.2021
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BEFORE THE POLLUTION CONTROL BOARD c~J!IVED
OF THE STATE OF ILLINOIS S FAG

TELZROW OIL COMPANY, ) NOV 1 / 2005
) STATE OF ILLINOIS

Petitioner, Pollution Control Board
)

v. ) PCB 06-26
) (UST Appeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent.

PETITION FOR REVIEW OF ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY DECISION

Telzrow Oil Company, by its attorney, CarolynS. Hesse of Barnes & ThonThurg,

pursuantto the Illinois EnvironmentalProtectionAct, 415 ILCS 5/1 ci. seq.(the“Act”) and 35

Illinois AdministrativeCodeSection 105.400ci. seq.,herebyappealscertain decisionsby the

Illinois EnvironmentalProtectionAgency(the“Agency”).

1. Telzrow Oil Company(“Telzrow”) is the ownerof undergroundstorage

tanks (USTs) at a gasolineservice station located at 605 South State

Street, Jerseyville, JerseyCounty, Illinois (the “Station”). The USTs

storedgasolineandusedoil.

2. LUST Incident Number 20031133was assignedto the release. The site

hasalsobeenassignedLPC #0830255041-JerseyCounty.

3. On March 2, 2005, the Agencyreceivedan applicationfor paymentdated

February 18, 2005. The applicationfor paymentcoversthe period from

December 1, 2003 to December31, 2004. The amount requestedis

$40,165.78.
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4. The work for which paymentwas soughtwas performedpursUantto an

approvedSite InvestigationPlan(“SIP”) andSIP Budget(“Budget”).

5. By letterdatedJuly 14, 2005 (the “Letter”), the Agency rejectedcertain

costsfor whichpaymentwasrequested.(SeeExhibit A.)

6. TheLetterstatedthat acompleteapplicationfor paymentwasreceivedon

April 26, 2005.

7. Information on theAgency’swebsiteregardingthe Telzrow site indicates

that bills werereceivedfor thesiteon March2, 2005. (SeeExhibit B.)

8. The Letter also advisesTelzrow of its right to appealthis final Agency

decision.

9. The Agency’s Letter includesas reasonsfor denying certain payments

commentsthat are contradictoryto the information previouslyprovided,

are internally inconsistent,exceed the Agency’s authority and are in

violation of theAct andregulationsat 35 IL Admin Code732.

10. In Item #1 of AttachmentA to the Letter, the Agency stated that the

certainbillings exceededtheapprovedBudgetamounts.

} 1. The billings referencedin Item #1 did not exceedthe approvedBudget

amounts.

12. In Item #2 of AttachmentA to the Letter theAgency statedthat certain

costslackedsupportingdocumentation.

13. Adequatesupporting documentationwas provided with the requestfor

paymentand theAgency’srefusalto approvepaymentby claiming lackof

supporting documentation exceeds the Agency’s authority and is a

tThis filing submitted on recycled paper as defined in 35111. Adm. Code 1o1.202J
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violation oftheEnvironmentalProtectionAct andtheregulationsat 35 Ill.

Adm. Code732.

14. Section57.8 (a)(1) (from P.A. 92-554)ofthe Act providesasfollows:

In the caseof any approvedplan budget for which
paymentis being sought, theAgency shall make a
paymentdeterminationwithin 120 days of receipt
of the application. Such determinationshall be
considereda final decision. The Agency’s review
shall be limited to generallyacceptedauditing and
accountingpractices. In no caseshall the Agency
conduct additional review of any plan which was
completedwithin the budget, beyond auditing for
adherenceto the correctiveaction measuresin the
proposal. If the Agency fails to approve the
payment application within 120 days, such
applicationshall be deemedapprovedby operation
of law and the Agency shall proceedto reimburse
the owneror operatorthe amountrequestedin the
paymentapplication. However, in no event shall
the Agency reimbursethe owner or operatoran
amount greater than the amount approved in the
plan.

415 ILCS 5/57.8 (a)(1) (Emphasisadded).

15. The term “Plan” is defined at Section 57.7(c)(5) to include site

investigationplanbudgets.415 ILCS 5/57.7(c)(5)(PA. 92-554).

16. The Agency did not makea paymentdeterminationwithin 120 daysof

receiptof the applicationon March 2, 2005. The paymentdetermination

was made on July 14, 2005, 134 days after the paymentrequestwas

submitted.

17. By operationof law, the full amountTelzrow requestedfor paymentis

deemedapproved.

18. The regulationsthat apply to TEPA’s review of applicationsfor payment

arefoundat 35 Ill. Admin. Code732.602. Section732.602(a) states:

IThis tiling submitted on recycled paper as defined in 35111. Adm. Code 101.2021
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The Agency shall conduct a review of any
application for paymentsubmittedpursuantto this
Part. Each application for payment shall be
reviewed to determine whether the application
contains all of the elements and supporting
documentationrequired by Section732.601(b)of
this Part and whether the amounts sought for
payment have been certified in accordancewith
Section732.60l(b)(2) of this Part asequalto or less
than the amounts approvedin the corresponding
budgetplan.

19. The circumstancesunderwhich the agencymay conducta full review of

any applicationfor paymentare listed at 35111. Admin. Code732.602(b).

Thesecircumstancesin which the Agency may conducta full review are

limited to thefollowing:

(I) If the amountssought for payment exceed
the amountsapprovedin the corresponding
budgetplan;

(2) If the Agency hasreasonto believe that the
applicationfor paymentis fraudulent;or

(3) If theapplicationfor payment includescosts
for early action activities ... and either of
the following circumstancesexist:

(A) Theapplicationfor paymentis solely
for early action costs that have not
been approved as part of a prior
budgetplan; or

(B) The applicationfor paymentincludes
early actioncosts that have not been
approvedas part of a prior budget
plan, exceptthat only the portion of
the application for the unapproved
earlyactioncostsmaybe givena full
review.

IThis filing submitted on recycled paper ns defined in 35111. Adm. Code 101.21)21
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In other words, the Agency may not conduct a full review of a

reimbursementpackagesubmittedpursuantto an approvedbudgetunless

one of the listed circumstanceshasbeenmet.

20. Noneof the listed circumstancesat Section732.602(b)exist.

21. TheAgencymayrequirethe owneror operatorto submit a full accounting

(i.e. invoices)supportingall claimsonly whenconductinga full review of

any applicationfor payment. 35 Ill. Admin. Code732.602(c).

A full review may include review of any or all
elementsand supportingdocumentationrelied upon
by the owner or operator in developing the
applicationfor payment,includingbut not limited to
a review of invoices or receipts supporting all
claims.

35111. Admin. Code732.602(d).

22. The Agency’s denial of certain costs as lacking documentation

demonstrates that IEPA performed a full review of Telzrow’s

reimbursementclaimswhich is in violation of section732 602(b).

23. Section57.8 (a)(3) (from PA. 92-554)ofthe Act providesasfollows:

In the caseof insufficient funds, the Agency shall
form a priority list for payment and shall notify
persons in such priority list monthly of the
availability of funds and when payment shall he
made. Payment shall be made to the owner or
operatorat such time as sufficient funds become
available for the costs associated with site
investigation and corrective action and costs
expended for activities performed where no
proposalis required,if applicable.Suchpriority list
shall be availableto any owner or operatorupon
request. Priority for paymentshall be determined
by thedatethe Agency receivesa completerequest
for partial or final payment. Upon receipt of
notification from the Agency that the requirements
of this Title have beenmet, the Comptroller shall

This filing submitted on recycled paper as defined in 35111. 4dm. Code 101.2021
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make payment to the owner or operatorof the
amount approved by the Agency, if sufficient
money exists in the Fund. If there is insufficient
moneyin theFund, thenpaymentshall notbe made.
If the owner or operatorappealsa final Agency
paymentdeterminationand it is determinedthat the
owner or operator is eligible for payment or
additional payment, the priority date for the
paymentor additional paymentshall be sameasthe
priority date assignedto the original request for
partialor final payment.

415 ILCS 5/57.8 (a)(l).

24. The requirementsfor a completeapplicationfor paymentare listed at 35

III. Admin. Code732.601(b).

(b) A complete application for payment shall
consistofthefollowing elements:

(1) A certification from a Licensed
ProfessionalEngineeracknowledged
by the owner or operator that the
work performed has been in
accordancewith a technical plan
approvedby the Agency or, for early
action activities, in accordancewith
SubpartB of this Part;

(2) A statementof the amountsapproved
in thecorrespondingbudgetplanand
the amounts actually sought for
payment along with a certified
statementby the owner or operator
that the amountsso soughthavebeen
expendedin conformancewith the
elementsof a budgetplan approved
by theAgency;

(3) A copy of the OSFM or Agency
eligibility and deductibility
determination;

(4) Proof that approvalof the payment
requested will not exceed the

IThis filing submitted on recycled paper as defined in 35111. Adm. Code 101.2021
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limitations set forth in the Act and
Section732.604of this Part;

(5) A federal taxpayer identification
number and legal status disclosure
certification;

(6) A PrivateInsuranceCoverageform;

(7) A Minority/Women’s Business
Usageform; and

(8) Designationof the addressto which
paymentandnoticeoffinal actionon
theapplicationfor paymentareto be
sent.

25. There are no other listed items that must be included in order for an

applicationfor paymentto be consideredcomplete. As long as all of the

information listed in Subsection732.601(b)is provided, the application

for paymentis complete.

26. The application for paymentdatedFebruary 18, 2005 that the Agency’s

Letter stateswasreceivedon March 2, 2005was complete.

27. The Agency’s statement in the Letter that the application was not

completeuntil April 26, 2005 is in error andtheAgency’salterationof the

date it receivedthe application is arbitrary and capricious,exceedsthe

Agency’sauthorityand is in violation oftheAct andregulations.

28. Telzrow’s requestfor paymentis reasonableand consistentwith the Act

andregulationsat 35 Ill. Admin. Code732.

29. The Agency’s rejection of the requestfor payment was arbitrary, and

capricious,violatestheAct andregulationsat 35 III. admin. Code732, and

is for thesolepurposeof harassingTelzrowandits consultant.

IThis filing submitted on recycled paper as defined in 35111. 4dm. Code 101.2021
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30. Petitioneris appealingtheAgency’sdecisionLetterdatedJuly 14, 2005.

31. On August 19, 2005,thepartiestimely filed ajoint noticeto extendthe 35

day period to appeal the Agency’s July 14, 2005 decision. On

September1, 2005 theBoardissuedan orderextendingthetime to appeal

to November17,2005. (SeeExhibit C.)

Wherefore,Telzrow Oil Company,respectfullyrequeststhat the Board enteran

Order:

That Telzrow is owed by operationof law the full amountof the
requestedpayment;

That the Agency violated the Act and regulationsand requirethe
Agencycomply with the Act andregulations;

That the Agency approvethe requestfor payment submittedon
March 2. 2005;

That the Agency must correct the queue date for priority of
paymentfrom April 26, 2005 to March 2, 2005;and

For Petitioner’sattorneys’feesandcosts in bringingthis appeal.

Respectfullysubmitted,

Telzrow Oil Company

By: ~ ~
Oneof Its Attori~eys

Carolyn S. Hesse,Esq.
Barnes& ThornburgLLP
OneNorth WackerDrive
Suite4400
Chicago,Illinois 60606
(312)357-1313
Cl 1)501 (511 )05(Ib)v2
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ILLINOIS ENVIRONMENTAL PROTECTiON AGENCY

3021 NORTH GRAND AVIt4UE EAST, PD. Box 19276, SPRINCFIELD, ILLINOIS 62794-9276, 217-782-3397

jfr.MES It THOMPSON CENTER, 100WEST RANDOLPH, Suwt11-300, CHIcAGO, IL 60601, 3i 2-814-6026

Roo R. BLAG0jEVIcH, GOWRNJOR RENEE CIPRIANO, DIRECTOR

217/782-6762

CERTIFIEDMAIL 1i1

JUL 14 2Q05 7U04 ~51fl 0001 8645 ~3L8

TelzrowOil Company
Attn: JimTelzrow
P.O. Box 571
Carlinville, illinois 62626

Re: LPC #0830255041— JerseyCounty
Jerseyville/TelzrowOil Company
605 SouthStateRd.
LUST IncidentNo. 20031133
LUST FISCALFILE

DearMr. Telzrow:

E~©l~fl~fl~:c

~L

The Illinois EnvironmentalProtectionAgencyhascompletedthereviewof your applicationfor
paymentfrom theUndergroundStorageTankFundfor theabove-referencedLUST incident
pursuantto Section57.8(a)of the Illinois EnvironmentalProtectionAct (Act), and35 111. Mm.
Code732,SubpartF. This informationis datedFebruary18, 2005 andwasreceivedby the
Agency on March2, 2005. The applicationforpaymentcoverstheperiodfrom December1,
2003 to December31, 2004. Theamountrequestedis $40,165.78.

The deductibleamountLot thisclaimis $10,000.00,whichwaspreviouslydeductedfrom the
billing submittalreceivedby the Agencyon May 18,2004 for $90,437.96.Therearecostsfrom
this claimthatarenot beingpaid. Listed in AttachmentA arethe coststhat arenot beingpaid
andthereasonsthesecostsarenot beingpaid.

On April 26, 2005,the Agencyreceivedyour completeapplicationfor paymentfor thisclaim.
As a resultoftheAgency’sreviewof this applicationfor payment,avoucherfor $27,053.03will
be preparedfor submissionto theComptroller’sOffice for paymentasfluids becomeavailable
basedupon thedatetheAgencyreceivedyour completerequestfor paymentofthis application
~Forpayment. Subsequentapplicationsfor paymentthathavebeenlaresubmittedwill be

processed baseduponthe datecompletesubsequentapplicationforpaymentrequestsare
receivedby theAgency. This constitutestheAgency’sfmal actionwith regardto the above
application(s)for payment.

An undergroundstoragetankowneror operatOrmayappealthisfinal deciaionto theIllinois
PollutionControlBoard(Board)pursuantto Section57.8(1)andSection40 oftheAct by filing a

R(,COOrI,— 431(2 North Main Sired, Rocktord, IL 61103— fiSt 987.7760 Drs PIAINLt —9511 W. Horrsnn St., Des PIaine~.IL h00~a —18471 294-4000
Ec;p.—595South 51.iru, LIgin, 1160123— 1d47i 608.1731 • Pulo,~— 54(5 N. Univer,ily St.. Peoria, II. 61614— (3091 693-5463

LIE L.~”IL . Pit,irt.\ — 76~’0N. University SI.. Peoria, IL 61614 —
3

nq, QJ3.5461 • - 2125 SouIh ffir,I SlrctI. Champaign, II, bloW —(2171 2
SpgcNcrIrtn— 4501)5. 5mb Street Rd.. Springfi~Id, IL &2~06—12~786-6802 • C0~IffiSvvLL — 2009 MaIl Sired. Collineville, IL &2~
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petition for aheaxingwithin 35 daysafterthedateof issuanceof the final decision. However,
the 35-dayperiodmaybe extendedfor aperiodof timenot to exceed90 daysby written notice
fromtheowneror operatorandthe illinois EPAwithin theinitial 35-dayappealperiod, lithe
applicantwishesto receivea90-dayextension,awritten requestthatincludesa statementofthe
datethe final decisionwasreceived,alongwith acopyof thisdecision,mustbesentto the
Illinois EPAas soonaspossible.

For information regardingthefiling of anappeal,pleasecontact:

DorothyGuon,Clerk
lliinojs Pollution ControlBoard
Stateof Illinois Center
100WestRandolph,Suite 11-500
Chicago,lilinois 60601

312/814-3620

For informationregardingthefiling ofan extension,pleasecontact:

Illinois EnvironmentalProtectionAgency
Division ofLegal Counsel
1021 North GrandAvenueEast
Springfield, Illinois 62794-9276
217/782-5544

If you have any questionsor require further assistance,pleasecontactNiki Weller of my
staff or Eric Kublinan of the technical sectionat 2j7/’782-4762.

E. Oaldey,Manager
LUSTClaims Unit
Planning& ReportingSection
Bureauof Land

DEO:NW:z-nJs\051503.doc

Attachment

PAGE 03
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AttachinentA _______

TechnicalDeductions

JULI5aJOS H
Re: LPC#o83o255041—J~eyCot~.nty . U

.Ierseyville/ Tejzrc,wOil Company
605 South StateStreet
LUST IncidentNo,#20031133
LUST FiscalFile

Citationsin thisattachmentarefrom andtheEnvironmentalProtectionAct (Act) and35 Illinois

AdministrativeCode(35ifi. Adm. Code).

Item# DescriptionofDeductions

$4,040.25, deductionfor costsassociatedwith siteinvestigationactivities, The
billings submittedexceedtheapprovedbudgetamounts. Therefore,thefflinois EPA is
unableto approvebillings thatexceedtheapprovedbudgetamounts. (Section

57.8(a)(l)oftheAct and35111.Acm.Code732.601(f))

TheIllinois EPAhasdeterminedthat thesecostsarenot reasonableassubmittedsince
theirdrilling costsexceedtheapprovedbudgetedamountfor investigationcosts.

2. $9,072.50,deductionforcoststhatlack supportingdocumentation(35 111. Adm. Code
732.606(gg)).Sincethereis no supportingdocumentationofcosts,theIllinois EPA
cannotdeterminethatcostswerenotusedfor activitiesin excessofthosenecessaryto
meettheminimumrequirementsof Title XVI of theAct (Section57.5(a)of the Act
and35 111. Adm. Code732.606(o)).

TheIllinois EPAhasdeterminedthatthesecostsarenot reasonableassubmitted,and
thesecostsare notconsistentwith the requirementfor a line itemestimateofall costs
associatedwith thedevelopment,implementation,andcompletionof siteevaluation
activitiesrequiredin 35111.Adm. Code732,307(35111. Adm. Code732.305(b)(2)).

Pleasenotethatadditionalinformationand/orsupportingdoeume~tationmaybe
providedto demonstratethe costsarereasonable.

EK:EK\
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ILLINOIS POLLUTION CONTROLBOARD
September1, 2005

TELZROW OIL COMPANY, )
)

Petitioner, )
)

v. ) PCB 06-26
) (UST Appeal)

ILLINOIS ENVIRONMENTAL ) (90-DayExtension)
PROTECTIONAGENCY, )

)
Respondent. )

ORDEROF THE BOARD (byJ.P.Novak):

OnAugust 19, 2005, thepartiestimely filed ajoint noticeto extendthe35-dayperiod
within whichTelzrowOil CompanymayappealaJuly 14, 2005determinationofthe illinois
EnvironmentalProtectionAgency(Agency). See415 ILCS 5/40(a)(1)(2004); 35 Ill. Adm. Code
105.402,105.406. TheAgencydeniedreimbursementofcertainclaimedcostsof corrective
actionplanfrom theUndergroundPetroleumStorageTank(liST) Fundfor TelzrowOil
Company’sleakingUST facility locatedat 605 SouthStateRoad,Jerseyville,JerseyCounty.

TheBoardextendstheappealperiod until November17,2005, asthepartiesrequest.See
415 ILCS 5/40(a)(l)(2004); 35 fli. Adm. Code105.406. If TelzrowOil Companyfails to file an
appealon orbeforethat date,theBoardwill dismissthis caseandclosethedocket.

IT IS SOORDERED.

I, DorothyM. Gumi, Clerkof theIllinois Pollution ControlBoard, certify thattheBoard
adoptedtheaboveorderon September1, 2005,by avoteof5-0.

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard
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