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I3EFORE TIlE IlLINOIS ‘DELL TION CONI’ tW1. UOAttfl

lflNEGV MII)WEST GENERATION, INC. )
(VERMILION POWER STATION),

Petitioner,

P(:B _________________

I (Permit Appeal — Air)
ILLINOIS ENVIRON\IENTAI.
PROTECTIONAGENCY, I

)
Re~pondenI.

NOTICE OF FiLING

In: PolluttonControl Board. Attn. Clerk I)ivision of Leual Counsel
JamesR thompsonCenter Ill ira aS Fnv ionmental I ‘rotection Agency
100 V~.Randolph I 021 North GrandAvenue.East
Suite I 1-500 P0. i3ox 19276
Chicago.Illinois 60601 Springfiekh Illinois 62794—9276

PLEASE LAKE NOTICE that I havetodayfiled with the Office of the Clerk of the
Pollution control Boardthe original andnine copiesof the Appealof CAAPI’ Permit o I
1)ynegvMidwest Generation, Inc. (Vermilion Power Station)and the Appearancesof
SheldonA. /abel, KathleenC. Bassi.StephenJ. Bonehrake.JoshuaIL More, andKavila M.

Paid,copiesof which arc herewithservedupon you.

KathleenC. Bassi

Dated: November3. 2005

SheldonA. Zabel
KathleenC. l3assi
StephenJ. Bonebrake
JoshuaR. More
Kavita M. Patel
SCI-IIFF }IARDIT’I, LLP
6600 SearsTower
233 SouthWackerDrive
Chicago,Tllinois 60606
312-258-5500
Fax: 31 2-258-5600
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BEFORE nii•: ILLINOIS POI.U~T1ONCONTROl, B()ARI)

I)YNEGY MIDWEST GENERATION,INC.
(\‘ERMILION POWEI4 STATION),

Pet it loner.

V.

ILIJNOIS ENVIRON1\1EN1’Al,

J’ROi’ECTION A(;ENCY,

Itespon (Ien!.

APPEARANCE

)

) PCI ____________

(Permit Appeal — Air)

)

I herebyfile my appearancein this proceeding.
Generation,Inc. (Vermilion Power Station).

November3, 2005

SheldonA. /abel
Kathleen C. Bassi
StephenJ. Bonebrake
Joshua R. More
Kavita NI. Patel
SCHIFF HARDIN, LLP
6600SearsTower
233 South Wacker Drive
Chicago,llhnois 60606
312-258-5500
Fax: 312-258-5600

on behalf of DvnegyMidwest

SheldonA. Zal

Dated:
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ItEFORE1’lIE ll.K.lNOI’~ JOI.I.FTION (‘ON’I’Rt)L ROARI)

nvNl:Gv MIDWEST GENERA1ION. INC.
(VERMILION I’OWER STATION),

Petitioner,

S. ) PCB ______________

(Penn it Appeal — Air)
ILLI “1)15 ENVIRONMENTAl.
l’ROTECTION AGENCY.

Respondent.

A PPEA RANCE

I herebyfile iris’ appearancein this proceeding.on behalfof Dyneg~Midwest
Generation.Inc. (Vermilion Power Station).

KathleenC. Bassi

Dated: November3, 2005

SheldonA. /abel
KathleenC. l3assi
StephenJ. Bonebrake
JoshuaR. More
Kavita NI. Patel
SCHIFF I IARDIN. Ll..P
6600 SearsTower
233 SouthWacker Drive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BI::H)RE TIlE IlLINOIS P0I.LI TION CONTROt. BOARD

DYNEGY MII)WES~1’GENEJ4A11ON,INC. )
(VERMIlION POWER STATION),

I’etitioner, )
11

v. ) PCI _________________

(Permit Appeal — Air)
ILLINOIS J:.N\’JRO?NMEN’TAL )
PRO’lECTIONAGENCY, )

)
Respondent. )

APPEARANCE

I hci’chv file my’ appearancein this proceeding,on behalfof Dy’negy Midwest
Generation.Inc. \‘ermil ion Power Station).

/ H

__ _L’~~~ -

StepWenJ. J3onehrake

Dated: - November3, 2005

SheldonA. Zabel
KathleenC. Bassi
StephenJ. Bonebrake
JoshuaR. More
Kavita NI. Patel
SCuFF IIARDIN, LI,P
6600 SearsTower
233 South Wacker Drive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFOUl: ‘I III ILLINOIS P()LLLT ION CONTROl, BOARI)

D\’NE(;V MI DWEST GENERATION, INC.
(VERMILION POWER StATION),

Petitioner. )

) PCB ______________

(Permit Appeal — Air)
ILI..INOIS ENVIRONMENTAl. )
PR()l’ECi’ ION AGENCY, )

)
Respondent.

A P PEAR ANCE

I herebyfile my appearancein this proceeding,on behalfof’Dyncg~Midwest
Generation.Inc. (Vermilion Power StationI.

/ - -.

. ,.

JoshuaIt. More

Dated: November3, 2005

SheldonA. Zahel
KathleenC. Bassi
StephenJ. Boncbrake
JoshuaR. More
Kavita M. Patel
SCHIFF FIARDIN, LLP
6600 SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORE’l’ 111< ILLINOIS POLLL “I’ ION CONTROL BOARI)

DYNEGY MIDWEST GENERA’I’ION, INC.
(VERMILION POWER S1’ATION). )

)
Petitioner, )

v. ) PCB ___________________

(Permit Appeal — Air)
ILLINOJS EN\’IRONMIE.NTAL
l’RO’II:cI’ION ,&GEN(\’, )

)

Respoiident. )

APPEARANCE

I herebyfile my appearancein this proceeding.on behalfof’ Dyneg~Midwest
Generation.Inc. (Vermilion PowerStation).

;~\ —~ 1.~

Kavita NI. Patel

Dated: November3. 2005

SheldonA. Zahel
KathleenC. Bassi
StephenJ. Bonchrake
JoshuaR. More
Kavita M. Patel
SCHIFI” HARDIN. LLP
6600 SearsTower
233 SotithWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORE ‘I’IIF Il.l.IN0I~ I’Ol,I.( ION CON’I’ 1401. BOARI)

DYNEGY MIDWEST GENERATION, INC.
(VERMILION POWER STAtION),

Petitioner,

S. ) PC B __________________

(Permit Appeal— Air)

ILLINOIS ENVIRONMENT AL
PROTE(:I1ON AGENCY.

Respondent

CERTIFICATE OF SERVICE

I, the undersigned,ccrti ft that I haveservedthe attachedAppealof CAAPP Permit of
Dvnegv Midwest Generation,Inc. (Vermilion Power Station) and Appearancesof Sheldon
A. Zahel. Kathleen C. I3assi,StephenJ. Ilonchrakc, JoshuaR. More, andKavita NI. Patel.

by electronicdelivery upon the following and by electronicand first classmail upon
person: the fi.I lowing person:

Pollution Control bard, Attn: Clerk l)ivision ot’Legal Counsel
lamesIt. ‘Thompson Ccmcr Illinois EnvironmentalProtectionAgency
I 0(1 \V, Randolph I (32 I North GrandAvenue,East
Suite 11-500 P.O. Box 19276
Chicago,Illinois 60601 Sprint~field, Illinois 62794-9276

athlcenC. Bassi

Dated: November3, 2005

SheldonA. Label
KathleenC. I:bassi
StephenJ. Bonebrake
JoshuaR. More
KavitaM. Pate]
SCI 11FF llAltDlN, L1.P
6600 Sears‘lower
233 South Wackcr Drive
Chicago,Illinois 60606
312-258-5500
Fax:312-258-5600
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BEI’ORI:’F IlL lI..LIr’OIS POLII ‘lIoN CONIROl. BOAR!)

DYNEGY MIDWEST GENERATION. INC.

(BALI)WIN ENERGY COMPLEX)

)
Petitioner,

v. ) PCB _______

(Permit Appeal — Air)
ILLINOIS ENVIRONMENtAl4
PROTECI’ION AGENCY, )

)
Respondent.

APPEAL OFCAAPP PERMIT

NO\V COM ES Petitioner.DY N EGY Ml DW/ES’l’ (3EN ERA’I’lON. [NC. (Baldwin

EnergyComplex) (‘Petitioner,’’ or ‘DMG’), pursuantto Section40.2 of the Illinois

EnvironmentalProtectionAct (‘‘Act’’) (4! 5 1 IrS 540.2)and 35 IIl.Adm.Codc § 105.300Li seq.,

and requestsa hearinghethrethe Board to contestthe permit issuedto Petitioneron September

29, 2005. underthe CleanAir Act PermitProgram(‘(‘AAPP” or “lithe V”) set fhrth at Section

39,5 of the Act (415 U.CS 5/39.5). Although this appealcontestsmany specific provisionsof the

permit, thesespecific provisionsarc so intertwined with the remainingprovisionsthat it would

beimpractical to implementthoseremainingprovisions. Therefore,DMG appealsthe permit as

a whole. In supportof its Petition, Petitionerstatesas Ibhlows:

I. BACKGROUND
(35 II1,Adrn,Code § 1OS.304(a))

1. On November15, 1990,CongressamendedtheCleanAir Act (42 U.S.C.§~

7401-7671q)andincludedin the amendmentsat Title V a requirementfor a national operating

permit program. The Title V programwas to he implementedby stateswith approvedprograms.

Illinois’ Title V program,the CAAPP, was fully and finally approvedby the U.S. Environmental

ProtectionAgency (“USEPA”) on December4, 2001 (66 Fcd.Reg.72946). The Illinois
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hn\ironrflcnt:I: t’rL•.cc.ion :\gcne\ .\gcncvH hashad the aLitliority to issuet’AAI’P permits

since at least \h;trcli 7. 1995. when the statewas granted aterin approvalof its (‘A.-\PF’ (00

Ecd.Rcg.12.1’.:’S). Illinois’ 1 mIle V programis set furth at Section 39.5 of the Act. 35

Ill.Admn.Code 201 Subpart F. and 35 lll.Adm.Codc Pail 2~0.

2. l’hc Baldwin Iincrgv Complex (‘‘Baldwin’’ or the ‘Station’’), A~zencv1.1). No.

157551AAA. is an electricgeneratingstationownedand operatedIi)’ DMG. ‘Flie Baldwin

electrical generatingunits (‘EGUs’) ~ online betweenroughl~1969 and I9~5.‘h’lie Station is

locatedat r’ I Clies>ea lane. Altoim. MadisonC’oLmnt\. Illinois 02002. DMC employs

approxiniatclv 175 peopleat the Baldwin Station.

3. DMG operatesthreecoal—tiredboilers at [3aldwin that havethe capability to lire

at variousmodesthat includecoal as their principal fuels. In addition. the boilers fire oil as

aux i ary fuel clurmmiu startup andtor flame stahiI zaflon. Certainalternativefuels may’ be uti li/ed

as well. DMG alsu operatesoneoil fired boiler at Baldwin usedfor building heatingpurposes

and to producesteamfor auxiliary support. Baldwin also operatesassociatedcoal handling,coal

processing.and ashhandlingequipmentand systems.Finally. thereis a 1,200—galloncapacity

gasolinetank locatedat Baldwin.

4. Baldwin is a major sourcesubject to ‘lithe V. The threeEGUsat Baldwin are

subject to bothof Illinois’ NOx reductionprograms: the “0.25 averaging”programat 35

llI,Adm.Codc 2l7.SuhpartsV andthe“NOx tradingprogram” or “NOx SIP call” at 35

lll.Adn’t.Code 21 7.SubpartW. Baldwin is subjectto the federalAcid Rain Programat Title [V of

the CleanAir Act and hasbeenissueda Phase11 Acid RainPermit.

5. Currently, NOx emissionsfrom Boilers I and 2 are controlledby overfire air and

selectivecatalyticreduction,and NOx emissionsfrom Boiler 3 are controlledby low NOx

-2-
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burnersand o\’crlirc :mmr. EmissionsofSO: from the Boilers I. 2 arid 3arecontrclicd by Imniiiia~

the sulfur comitcnt of the fuel usedfor the boilers. PM emissionsfrom all threeBoilers are

controlled by an electrostaticprecipitator (‘‘ESP’’) with a flue gasconditioningsystem. Fugitive

PM emissionsfrom various coal andashhandling actmviii esarc controlledthrough cnclosures.

haghouses,covers,anti dustsuppressants.asnecessaryamid appropriate. Emissionsof carbon

niono~mde(‘‘CO’’) are limited through good combimstionpracticesin the boilers. VOM emissions

Irom the gasolinestoragetank arc controlled hy the uscof a submergedloadingpipe.

6. The Agency receivedthe original C.AAPP permit application for the Stationin

about September,1995. andassignedApplication No. 95090026. The CAAPP permit

applicationwastimely submittedand updated,and Pclitiomier requestedandwas grantedan

applicationshield,pursuantto Section39.5(5)(h). Petitionerhaspaid fees as set forth at Section

39.5(18)of the Act since 2000 in connectionwith the CAAPP permit fur the Station. The

Station’sstateoperatingpermitshavecontinuedin full force andeffect since submittalof the

CAAPP permit application,pursuantto Sections9.1(0 and39.5(4)(b)of the Act.

7. TheAgency issueda draftpermit for public review on June25, 2003. The

Agency subsequentlyheld a hearingon the draft permit in August2003. DMG filed written

commentswith the Agency regardingthe ‘Baldwin drahpermit.’

8. The Agency issueda proposedpermit for the Baldwin Station in October,2003.

This permit was not technicallyopenfor public comment,as it hadbeensentto USEPA fur its

commentas requiredby Title V. Subsequently,in December2004,the Agencyissueda draft

revisedproposedpermit andrequestedcommentsof Petitionerandother interestedpersons.

DM6 hasattachedthe appealedpennit to this Petition. Itowevem’, the draftandproposedpemmitsandomher

documentsreformedto hereinshouldbe includedin the admimiistratmve recordthat theAgencywill file. Odicr
documentsreferredto in this Petition, suchascasesor Board decisions.areeasmlyaccessible.In the interestof
economy,then DM0 i,s not attachimie,suchdocumentsto this Petition.

-3-
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L)\1(’i again cotmnaemiied. l’:ic :\eeric\ issueda sccomaidroll rc\ iscd proposedpcnnt in July

2015 andallowed the Petm ii oncr amid other m ntcrestcdpersois 10 daysto comment. At the stunc

time, the Agaic~releasedits preliminaryRcspomisivcnessSummary’.which was a drafi of its

responseto comments,amid invited commcnton that docrmmentas well. DM(i sohmmiittcd

combinedcomnmcmitsot this ‘version of the permit for Baldwin and br its bar other generating

stationstogether, as rselI us on the prcltmitiary Rcsponsi veil css Summarv. The Agency

submittedthe revisedproposedpermit to USEPA fur its 45—dayreview on August I 5. 2005. The

Agency did not seekfur herconfluent on the pcrniii hromn the Petitioneror other nt crested

persons.and I)MG hasnot submnmtted anr’ further conimiiems,based~iponthe understandingthat

the Agency had everyintention to issuethe permit at the end (if USFP.A ‘s review period.

9. The final permit was, indeed.issuedon Sepietnher29, 2005.2 Although someof

Petitioner’scommentshavebeenaddressedin the variousiterationsof thc permit. it still contains

termsandconditionsthat arenot acceptableto Petitioner,including conditionsthat are contrary

to applicablelaw andconditionsthat first appeared,at leastin their final detail, in theAugust

2005 proposedpermit andupon which Petitionerdid not havethe opportunity’ to comment. It is

tor thesereasonsthat Petitionerherebyappealsthe permit. This permit appealis timely

submittedwithin 35 days following issuanceof the pennit. Petitionerrequeststhat the Board

review the permit. remandit to the Agency,andorder the Agency to correctandreissuethe

permit,without further public proceeding,asappropriate.

2 SeeUSEPA/Regiomi5’s Permitswehsiteat < h!ipj/Rv~v~ ,a.~gpxIggion5/air/pemmits/iIonhne.htna9

‘C’AAPP pernnmRecords’9 ‘Dynegy MidwestGener~nionInc.’’ for thesourceIncated at ~r1Chessenl,anc.
Alton. for time conipteme ‘trail” of themilestoneactiondatesfor this perimt.

-4-
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II. EFFE(.’l,vt::NES.sOF pI:R,M II’

10. Ptmrsuantto Section 10—65(h)of the Illinois Admimlistrati\’c I’roccdtmrcs Act

(“APA”). 5 lICS I 00h0-65,and the lioldimig in Borg-Warner(“orp. y, \iau,v. 427 N.E.. 2d 415

(Ill. App.C’t. 1 981) (‘‘Borg—Warner’’), the CAAPP permit issuedby the Agcmmcy to the Station does

not becomeeffectiveuntil after a ruling by the Boardon the permit appeal and. in the event (if a

remand.until the Agency has issuedthepeminit consistemitwith the Boardsorder, Section 10—

65(h) provides that ‘‘when a licenseehas madetimely andsufficient application fur the renewal

ofa licenseor a new licensewith referenceto any activity nia cnntmntitngnature,the existing

licenseshallcontinuein full force and effect tmmiti I the final agencydecision omi the application

has beenmadeunlessa later tiate is fixed by orderof a reviewingcourt.’’ 5 11 .~‘S1 00’ 10—65(b).

The liar g— Panic,’ court found that with respectto an appealedenvironmentalpermit. the ‘‘final

agencydecision’’ is the final decisionby the Board in an appeal.not the issuanceof the permitby

the Agency. Ilorg—lVarnct’, 427 N.E. 2d 415 at 422;secalso JflP, Inc. i’, II. l,ni~ironmcntal

P,’otecztonAgency,1989 WL 137356(III. Pollution Control Rd. 1989); Electric Energy, Inc. i’,

11/. l’olluiion Control Bd. , 1 985 WI 21 205 (Ill. Pollution Control Rd. 1985). Therefore,pursuant

to the APA as interpretedby Borg-Warner, the entirepermit is not vet effectiveand the existing

permits for the facility continuein effect.

II. The Act providesat Sections39.5(4)(b)and9.1(f) that the stateoperatingpermit

continuesin effect until issuanceof the CAAPP pemut. UnderBorg-Warner, the CAAPP permit

doesnotbecomeeffectiveuntil the Board issuesits orderon this appealandthe Agency has

reissuedthe permit. Therefore.DMG currently hasthe necessarypermits to opefatethe Station.

In the alternative,to avoid anyquestionasto the limitation on the scopeof the effectivenessof

the permit underthe APA, DMG requeststhat the Board exerciseits discm’ctionaryauthority at

-5-
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35 Jli.,\dtti.(’odc 105 ~{t-nhi aiti st,mv thc entire ernul. Saclt a stay is mmcccssar’~to protect

DM( i’s right to appeal amid to at’otd the impositionof conditionsthat contradictor arc

cumulativeof the conditionsin the pre-cxmstingpermitshel’orc it is ableto exercisethat right to

appeal. l-’urthcr, compliancewith the n~T1adof new’ rrionhturmng,inspection.recordkccping,and

reportingconditionsthat arc in the CAAPP permit will be c’ctrcirtely costly. ‘l’o comply with

condmtmonsthat arc inappropriate,as I)N’IG allegesbelow’. would causeirreparableharm10 I)MG.

including the impositmonol’tfmcse tmnnecessarrcosts and the acl~crsccli’cct on DMG’s right to

adequatereview on appeal. t)MC hasrio adequatercnicdv at law oilier than this appeal to time

Board. DMG is hkelv to succeedomi the mermtsHits appeal,as the Agency has included

conditionsthat do iiot reflect ‘‘applicable requirements.’’asdefinedby ‘I’itlc V. andhasexceeded

its authority to i m’nposepermtt eormdi tmons’’andhas imposedpermit coridi tions that are arbitrary

and capricious. •Seclone Star Industries,Inc. v. IliPA, ‘CR 03—94 (Jitnuary’ 9. 2003); Nielsen ~i

Brainbrid,ge, L.L. C’. v. lEl’,~I, P(’13 03—98 (February6. 2003’): Sabit—GobainContainer.s’, Inc. v

JEPA, PCB 04—47 (November6, 2003); ChampionLaboratories, Inc. v, /EP4, PCB04-65

(January8, 2004); A’oveon,Inc. i’. IEPA,PCB 04—102 (January22, 2004); Ethel Petroleum

Additives,Inc., v. IEP.-l, PCB 04-1 13 (February5, 2004); OasfvIndustries,inc. v. JER4,PUB

04—I 16 (MayO, 2004). Moreover,the Boardhasstayedthe entiretyof all the CAAPPpermits

that havebeenappealed Additionally seeBridgesione/J-’irestoneQ/’I’Road Tire Companyi’.

IEJ’A, PUB 02-31 (NovemberI, 200!); MidwestGeneration,LLC ‘- Collins GeneratingStation

i’. JEPA,PCB 04-108(January22, 2004); BoardoJ’TrusteesofEastcrnIllinois University v,

IEPA, PCB04-110(February5,2004). The Board shouldcontinueto fbllow this precedent.

I 2. Fimial ly’. a largenumnherof conditionsi nd tided in this CAAPP permit areappealed

here. To allow sonic conditionsof the CAAPP permit to heeffectivewhile equivalentconditions

-6-
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in the old stateoperatingpcrntits remainc tectoe underSection 0-65(h)ot’tltc Illinois AP:\

would createan administrativeenvironmentthat would be.to say’ the least,very’ confusing.

\loreovcr. the Agency’s failure to providea statementof basis,discussedbelow,rendersthe

entirepermit detective. Therefore,DM0 requeststhat the Boam’d staythe entirepem’rnit far these

reasons.

13. In sum, pursuantto Section 10—05(b)of the APA anti I?org—IJ?i’nei’. the entiretyof’

the CAAPP permit doesnot becomeeffcenyc until the completionof the adtnimiistrati~’eprocess,

which occurswhenthe Hoard hasissuedits flmial ruling on the appealandthe Agency hasacted

on any remand. (For the sakeot’simplicity, hereafterthe effect of the APA will bereferredto as

a “stay”). In the alternative,DM0 requeststhat the Board, consistentwith its grantsof stay in

otherCAAPP permit appeals.becauseof the pervasivenessof the conditionsappealed

throughoutthe permit, to protectDMG’s right to appeal andin the interestsof administrative

efficiency, stay theeffectivenessof the entirepermit pttrsuantto its discretionaryauthority at 35

I11.Adm.Code§ 105.304(h). In addition,such a stay will minimize the risk of unnecessary

litigation concerningthe questionof a stay andexpediteresolutionof theunderlying substantive

issues. Thestateoperatingpermitscurrently in effect will contmnuein effectthroughoutthe

pendencyof the appealandremand. Therefore,the Stationwill remainsubjectto the tcnns and

conditionsof thosepermits. As the CAAPP permit cannotimposenew substantiveconditions

upon apermittee(seediscussionbelow), emissionslimitations are the sameunderboth permits.

The environmentwill notbe harmedby a stayof the CAAPP permit.

III. ISSUESON APPEAL
(35 lILAdm.Code §~IO5.304(a)(2),(3), and (4))

14. As aprehminarymatter, the CAAPP permits issuedto the Baldwin Stationand 20

of’ the othercoal-firedpowerplantsin the stateon the samedatearc very similar iii content. The

-7-
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~inie lanutiageappearsin \ mt’,malI~all oi the perntii~.thouuhthereare~ubiIe ariatmonsto some

e’omiditioiis to reflect the elementsof tmmiiqtmencssthat existsat thevariousstations. for exttmple,

not all stationshavethe santet\]ids of emitissionsunits. Someunmts in the statearc subject to

Ne\v Soum’eePerformanceStandards(‘‘N SPS’’ ). perhapsNew SourceReview(‘‘NSR’’) or

Preventionot SigumfidantUctenoration(‘‘PSD’’), or otherstateor federalprograms,while others

arc not. Applicable requirementsua~’differ hccauscof geographiclocation, As a result. the

appealsot’thesepermumis filed with the Hoard will be repetitiouswith clenicmttsof umirqucncss

i’etlecting the variotms stations’ctrcumstances.Further,the issueson appealspanthe gamiiut’ of

smniple t\pographical errorsto cx trenie]V coniplcx questionsof’ law. Petii ioncr s presentatmonin

this appeal is by issueperunit type. identif~vingthe permit conditionsgiving rise to the appeal

and the conditionsrelated to them that would hea I1’eeted.shouldthe Board grant Petitioner’s

appeal. Petitionerappealsall conditiotis relatedto the conditionsgO ~‘mngrise to the appeal,

however,whetheror not stmchrelatedconditionsare expresslyidenti lied below.

IS. The Act doesnot requirea pcrmittccto haveparticipatedin the public process:

the permittcemerelyneedsto object to a term or condition in a perniit in orderto havestanding

to appealthe permit issuedto him, 5ccSection40.2(a)of the Act (the applicantmay appeal

while othersneedto haveparticipatedin thepublic process).I however,DM0, as will be

evidencedby the administrativerecord, hasactively participatedto the extentallowedby the

Agency in the developmentof this permit. In someinstances,asdiscussedin further detail

below, the Agency did not provideDMG with a viableopportunityto comment,leavingDMC

with appealas its only alternativeas ameansof rectifying inappropriateconditions, Theseissues

are properlybeforethe Board in this proceeding.
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16. Section$9.St7hdhii) of the Ad gtaiiI~the Agei’icv limiittcd authority to “rapflhl.”

“Gaptilling’’ is the inclusion in the permit of’ periodicmonitoring requirements.wherethe

underlying applicablerequirementdoesnot includethem. Section 39.7(7)(d)Oi) fimmthl’ully

reflects40 CFR~ 70,6(a)(iii )(13). the subjcci oh’ litigation iii ~‘IppaIac’hianPower CompanyV.

EPA. 208 F.3d 1015 (D.C. Cir. 2000), The court in Apj.’alac’Imian Power Ibund that state

authoritiesare precludedfrom includingprovisionsin permits requiringniore frequent

monitoring3 than is requiredin the underlyingapplicablerequirementunlessthe applicable

rcqwrementcontainedno periodictestingor monitoring,specified mio frequencyfor thetesting or

monitoring,or requiredonly a one—timetest. .4ppalac’/mzanPower at 1028.

17. The AppalachianPower courtalso notedthat “Title V doesnot impose

substantivenew requirements”andthat test methodsandthe frequencyat which they’are

required ‘arc surely ‘substantive’requirements;they imposedutiesand obligationson thosewho

are regulated.’’ AppalachianPower at 1026—27. (Quotationm’narks andcitations in original

omitted.) Thus,wherethepermittingauthority,herethe Agency.becomesover-enthusiasticin

its gapfmlling, it is imposingnew substantiverequirementscontraryto Title V.

18. The Agency,indeed,has engagedin gapfilling, as sonic of the Board’sunderlying

regulationsdo notprovide specifically for periodicmonitoring. C1f,35 lhl.Adm.Code

212.SubpartE. However,the Agencyhas also engagedin over-enthusiasticgapfilling in some

instances,as discussedin detailbelow. Theseactionsare arbitraryandcapriciousandarean

unlawftul assumptionof regulatoryauthority not grantedby Section39.5 of the Act, Moreover,

contraryto AppalachianPower,they, by their nature,unlawfully constitutethe imposition of

new substantiverequirements.WherePetitioneridentifies inappropriategaplilhing as the basis

Note that testingmay bea type of monitoring. SeeSection39.5(7)(d)(ii) of the Act.
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‘or its objectiomi to a tent or conditionoh the pe’iiiilt, Pctmtionerrequeststhat tIme Hoard ~isstintc

this precedingdiscussionof gapfi fling as part of that discussionof’ the specific te.nnor condition.

I 9. In a itumber of instamicesspeciheallv identified anddiscussedbelow. the A~ency

has fbi led to providerequiredcitationsto the appl i cahIc requirement. ‘‘Applicable m’cq um rcmcnts’’

arethosesubstantiverequirementsthat havebeenpmonmtmlgatedor approvedby USEPA pursuant

to the CleanAir Act which directly imposerequirementsupon a source,including those

requirementsset forth itt the statuteor regtmlationsthat are part of the Illinois SIP, Section

39.5(1~.Generalprocedural—typerequtrcmiientsor authorizationsarc not substantive‘‘apphmcahlc

rcqtmircmcnts’ amid arc not sttfficiemit basis tort substantiveterm or comiclitioti in the pem’iiut.

20. TheAgency hascited generallyto Sections39.5(7)(a), (b). (e) and(0 of the Act

or to Section4(h) of the Act, but it hasnot cited to tIme substantiveapplicablerequirementthat

servesas the basisfor the contestedeondittonin the permit. Only applicablerequirementsmay

he includedin thepermit,1andthe Agency is requiredby Title V to identify its basisfor

inclusionof a permit condition(Section39.~(~)U))~lithe Agency cannotcite to the applicable

requirememitandthe conditionis not propergaphlhing,the conditioncannotbe includedin the

permit. ‘fhc Agency hasconfusedgeneraldata-andinformation-gatheringauthority with

“applicablerequirements.” They arenot the same. Section4(b) of the Act cannothe converted

into an applicablerequirementmerely becausethe Agency includesit as the basis for a

condition. Failure to cite theapplicablerequirementis groundsfor the Boardto remandthe term

or condition to the Agency.

tnt its discussionof gaptilhing,the .1ppa/arhion Powercount notesWaIF ide \7 doesnot imposesubstantiveflew
requiremnents.’’ 208 F.3d at 1026. (Internalquotationmarksandcitationsomitted).
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21. Nioreover,the Agency’s assertion in the Resp’.umsi~emmessStriminiarv that its general

statutory authority serves as its authority to includeconditionsnecessaryto ‘accomplishthe

purposes of the Act’’ mnisstateswhat is actually in the Act. ResponsivenessSummary.~. IS; set’

Sceti(mn 3~.~(~)U)•Section 39.5(7 )(a) say’s that the permit is to contain cotiditionis necessary to

‘‘assurecompliancewith all applicablerequirements.’’ (Fniplitmsisadded.) For ihie Agency to

assume broaderauthority than that grtmtcd by the Act is unhaw ful andarbitraryand capricious.

22. Amiother generaldeficiencyot’the C’A.APP pcm’mnitiing processin Illinois is the

Agency’s refUsal to developand issuea fbrmal statementof’ basis or the permitsconditions.

This statementof basis is to exph~tin tIme perniittitig authiority’s ration ale for the terms amid

condtticnsof the permit. It is to explainwhy the Agency madethe decision it did, and it is to

providethe permitteethe opportunityto challengetheAgency’s ratiotialcduringthe permit

developmentprocessor commentperiod. ‘lithe V requiresthepermittingauthontyto provide

sucha statementof basis. (Section39.5(7)(n)of the Act.) ‘[he Agency’s after-the-Pact

conglomerationof the very shortprojectsummaryproducedat public notice, the permit. andthe

ResponsivenessSummaryarejust not sufficient. When the permittecandthe public are

questioningrationalein comments,it is evidentthat the Agency’s view ofa statementof basisis

not sufficient. Further,the ResponsivenessSummaryis preparedafterthe fact; it is not provided

during permitdevelopment.Therefore,it cannotserveasthe statementof basis. The hackof a

viable statementof basis,denyingthe permitteenoticeof the Agency’sdecision-making

rationaleandtheopportunityto commentthereon,makesthe entirepermitdefectiveand is, in

and of itself, a basisfor appealandremandof the permitandstayof the entirepermit.
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A. Issuanceand EfI’ecti~e Dates
C ‘User Page)

23. The Agency issuedthe CAAPP permit that is the subjectof this appealto 0MG

on September29. 2005. a! about 7:h~p.m. TheAgemiev notified DMG that the permit had been

issuedthroughernailssent to [)M(i. ‘l’hc email indicatedthat the permits ~s’ereavailableon

USEPA’s wchsite. where hlltnoms’ permits are housed. llou’ever, thin! wasnot the ease. 0MG

wasnot able to locatethe pennitson thewebsitethat eveiung.

24. ‘[‘lie issuancedateof the permit becomesimportantbecause(hut is also the (late

that starts theclock ‘or 111mgan appealand the date,unlessthc permit is appealed.by which

certain documentsmustbe submitted to the Agency. USFI’A ‘s ~vebsiteidentifies that dateas

September29, 2005. If that date is also the effectivedate.niatiy additional deadlineswould he

triggered,including the cxpiratiomi dateas well as the (late by which certaindocumentsmustbe

submittedto the Agency. More critical, however,is the fact that oncethe pennit heeontes

effective, DMG would hecomeobligated to comply with it (subjectto the stayof the permit as

discussedherein),regardlessof whetherit had necessaryrceordkecptngsystemsin place.the

necessaryadditionalcontrol equipmentin place,andso fotib. It took the Agency over two years

to issuethe final permit. Over that courseof time, the Agency issuednumerousversionsof the

permit,and it haschangedconsiderably.Therefore,it would he unreasonableto expectDM0 to

haveanticipatedthe final permit to the degreenecessaryfor it to havebeenin complianceby

September29, 2005.

25. Moreover,publicationof the permit on a websiteis not “official” notification in

Illinois. The Petitionercannotbedeemedto “have” the permit until the original, signedversion

of the permit hasbeendelivered. Neither Illinois’ rutles nor (lie Act havebeemi amendedto reflect
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electronicdelivery of permits,espeeiall\h~referenceto a lOrd part\ ‘s \vehstte. Therefore,until

the permit is off iciallv delivered to a pernuttee.it should not be deemedeffecttve.

26. Prior to the adventof pervasiveuseof computersand relianceon the internet l’or

eonimunicaliomi.the Agency sent permits to sourcesthroughthe U.S. PostalService.jtmsl as this

CAAPP penriit was deliveredon October3, 2005. Neitherthe Act nor the regulationsspeeiiy

whenpermitsshould becomeeffective. Prior to the adventof ‘Idle \‘. however,sourceswerenot

subject to such numerousanddelnil eul pernit cond tions. nor werethey exposedto en l’orccnient

from so many’ sides. UnderTitle \/, not only the Agency throughthe Atlormie\ Ciencm’al, hut also

USEPAantI the genendpublic can bring enforcementstnts for violation oi’thie leastmatterin the

permit. If theissuancedateis the effectivedate, thereis potential [‘or treniendousadverse

consequencesto theperm’miiltee \VitIl extremelyinequitableeffect.

27. If the effectivedatewas September29, 2005, that would also createan obligation

to perform quarterlymonitoring andto submitquarterlyreports,(cf Condition 7.1.10-2(a)), for

the third quarterof 2005. ‘I’hc third quarterreportingrequirementswould cover less than 30

hoursof operation. A requirementto performquarterlymonitoring, rccordkccping.and

reportingfor a quarterthatconsistsof less than30 hoursof operation,assumingthe pcnnittee

would evenhavecompliancesystemsin placesoquickly after issuanceof the permit, is overly

burdensomeandwould not benefit the environmentin any manm’mer. ‘l’herefore, the requirement

is arbitraryandcapricious.

28. A lawthl, and more equitable approach, would be for the Agency to delay the

effectivedate of a final permit after remand and reissuaneefor a period of time reasonably

sufficient to allow sourcesto implement any new compliance systemsnecessarybecauseof the
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tcnnsof the perinmL At tIe \er\ lets!, time \genevslmrildl dcia\ tile pennit effectivedateunit! lie

time allowedby law for the sourceto appeal the permit hasexptred.

29. Consistentwith the A PA. the et!‘cctivc dateof the permit. contestedherein, is

stayed,and0MG requeststInt! (lie Board order the Agency to establishan effectivedatesome

permod of time a tier the pcrniitteehasrceeived the pennit following remandand reissuanceof the

pernit, to allow the Iwrmnittcestmdieienttime to tinpiemeni tIme systemsnecessaryto comply with

all requnrenientsin this ‘. cry complexpermit.

B. Overall SourceConditions
(Section5)

(I) The Permit I rnproperlv Incorporates Consent Decree Requirements

30. On May 27. 20’t5. the United StatesI)istnict Court for the SouthernDistrict of

Illinois entereda ConsentDecreein the matterof the United StatesofAmerjc,g,,,g~aLv.Dynemzy

Mi.cIs~icstGeneration,ut a!,, CaseNo. 99-833-MJR(the “Consent Decree”).The CAAPP Permit

refers to the ConsentDecreeas Attachment7. UnderParagraph158 of the ConsentDecree,

DMG is requiredwithin 180 days atlerentry of the ConsentDecree(by November23, 2005) to

amendany applicableTitle V Permit Application, or to apply for amendmentsof its ‘l’itle V

permits, to include a schedulefor all “Unit-specific performance,operational,maintenance,and

control technologyrequirementsestablishedby [the] ConsentDecree....” In Condition 5.4(a).

the Agency purportsto incorporatesucha schedulefor the Baldwin Stationthrough “Attachment

6 of this permit.” As notedin Condition 5.4(a),“Attachment6” is referredto in the permit as the

“Schedule.” Condition 5.4(a) of the permit requires that DM6 comply with the “requirements”

ofthe Schedule. Further,underSection 157 of the ConsentDecree, “any term or limit

establishedby or underthis ConsentDecreeshall be enforceableunderthis ConsentDecree

regardlessof whethersuch term hasor will becomea part ofa Title V permit
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31. Although compliance\vmtll tile ietlummrernentsset h’orth mit the Scheduleis already

requireulby’ Condition 5.4(a)andthe ConsentDecreealso remainsenforceableby its terms,

many othersectionsof the permit also purport to requirecompliancewith varioumsrequirements

set forth on the Schedule, See.e.~,Conditions5.4(b). 5.7.3,5.7.4,7.1.6— . 7.1.6—2(b), (c) and

(d), 7.l.?(a)(iii), 7.I.7(a)(v),7.1.8(e),7.1.9-3(a)(iii). 7,1.0-lW, 7.1.9-2(a)(i),7.l.h0-2~(ih)

and 7.1.!2(b)(ii). The ref’erermcesto, and the characterizationsandpurportedincorporationof

Scheduleor ConsentDecreerequiremenisin niultiple conditionsrestmltsin dumpl ieative and

potcmiti ally incons stetitobligations,uiiauthortz.edrequirements.con[list In andambiuLmil V. l:or

instance,as noted in moredetail elsewherein this Petition. C’ondition 7.1.12(b)(ii) of’ this permit

purportsto implementparticulatematter(‘EM S provisionsof the ConsentDecreebutt, in reality’,

would if sustained,createan entirely’ new and unauthorizedobligation. ‘l’his defectin Condition

7.1.12(h)(ii), andsimilar defectsin someotherconditionsthat addressor refer to the Consent

Decree.are separately addressedlater in this petition. ‘[‘hose specificchallengesillustrate the

many problemscausedby including specific conditionsthat refer to or otherwiseattemptto

incorporateobligationsor provisionsfrom the Scheduleor ConsentDecree,andhighlight, in

particular,why thoseconditionsshouldbe deletedfrom thepermtt. Making specific challenges

to someconditionsis, however, not intendedto imply that otherconditionsdo not suffer froni

similar defects,andshouldnot he construedas a waiver of the requestin this sectionof the

petition to deleteall conditionsthat refer to the Scheduleor ConsentDecree,with the exception

of Condition 5.4(a).

32. Giventhe languageof the ConsentDecreeandnatureof its requirements,DM6

doesnot object to Condition 5.4(a). Inclusion of additional conditionsin the permit, however,

including Conditions5.4(b) (including all of its subparts).5.7.3 (including all of its subparts),
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5.74. 7.I.3ta)(iiL 7.l..th)(tlhl3), 7.].3fc~(mit.7.i.4!hhti). 7.].4(e). 7.1.4(0th), 7.1.6-I (including

all of its sul.’iparts). 7.1.6—2(h). (C) and (ul) (tncludingall of their subparts), 7.1

7.l.7(a)(iii). 7.1 .7(a~).7.I.7(h)(iii)(B). 7.l.81e), 7.I.9-3(a)(in),7.l9-2( )(v). 7.l.9-3(c)(iii)t13),

7.1.1(I—2(e)(iv) and 7,1.12(hhim). that pum’potl to implementor adoptreulrmtremiientsfrom or

other~ise characterizeor refer to the ConsentDecreeor Schedule,and conditionsthat reference

or relate to such conditions,is ttrbi I mary anm I capricioutsand unauthorizedby law (the ‘‘A ulditi on al

(‘onsentDecreeConditions’’t.

33 For thesereasons,Adcittional ConsentDecreeConditions,all contestedherein,are

stavedin this proceedi ia consistent with theAPA. andDM6 requeststhat the Boardorder the

Agency’ to deletethesecondittonsamid all rel’ercneesto theseconditionsfrom the permit. ‘This

stay’ will haveno ei’feet on the enlbm’ceabtlityof the ConsentDecreeunderits own term’mis,

(ii) ‘rhe Permit Incorrectly Requires Compliance with Consent DecreeRequirements
that Do Not Accrue within the ~lerni of the Permit.

34. The permit in variousconditionspui’pot’ts to specifically imposeobligationswith

respect to mattersthat arc not requiredunderthe ConsentDecreeprior to the slatedexpiratiomn

dateoftbe permit, September29, 2010. Attempting to impose in tIns permit requirementsthat

do not accrueuntil tiller the terminationdateof this permit is arbitraryand capriciousamid

unauthorizedby law. For example,Conditions7.1 .6—I (a), (b) and(c)(ii)(B) addressemission

limitations applicable after theexpiration of the statedfive-year term of the CAAPP permit.

35. For thesereasons,conditionsthat addressrequirements under the Consent Decree

that arise after September29, 2010, incltmding Condition 7.1 .6-l(a),(b) and (c)(ii)(B), and all

conditions that referenceor relate to theseconditions, all contestedherein, arc stayed consistent

with the AM. and DM6 requeststhat the Board order the Agenc~’to deletetheseconditions and
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all refet’encesto theseconditions h’omti the pcrnm~t. I his stay will haveno cOccI ott the

enforceabilityof the ConsentDecreeunderits own terms.

(iii) ‘l’he ScheduleMiscoitsiruesSomeConsentDecreeRequirementsand Incorrectly
Itetiffires (Compliancewith Certain Consent DecreeRequirements that Are Not tin it
Specific.

36. Accoruling to Condition 5.4(a). the Schedulesets Iorth ~‘Unmt—Specilie

Perfonnanec,Operational,Maintenance,amid Control ‘l’cchnologv Rcujuiremnemitsof the Consent

DecreethatApply to theI3ahdwin Station . . .‘‘ and,accordingto the Agetmcv, the Scheduleis

“ineladedin this perm’oit pursuantto ParagraphI 58 of time ConsentDecree ‘‘‘The Schedtmlc,

however,includesrequirementsthat at’e not unit—specificand tnischaraetenzcscertain Consent

Decreerequirements.

37. Contrary to Condition 5.4(a)amid tIme ConsentDecree,Paragraphs57, 58. 59, 60.

61, 62, 73, 74. 83, 87, 91, 92, 94, 95, 96, 98, 99, 119, 125, 157, and 183 of the Scheduleimpose

obligationson the Stationthatarenot unit-specific. 1n addition, Paragraphs91, 92, 94, 95 and

96 of the Scheduleattemptto imposerequirementsthatarenot currentlyapplicableto aBaldwin

unit andthatmight not apply in the fttture. Paragraph157 also misconstruesthe ConsentDecree

by purportingto makethe Scheduleenforceableunderthe ConsentDecree. Furthermore,

Paragraphs42 and 44 do not accuratelyrecite the languageof the ConsentDecree,creating

ambiguityandpossiblyadditionalor inconsistentobligations. Accordingly, theseParagraphsof

the Scheduleare arbitrary and capricious and unauthorized by law.

38. For thesereasons,Paragraphs 57, 58, 59, 60, 61, 62, 73, 74, 83. 87, 89,91,92,94,

95, 96, 98, 99, 119, 125, 157, and 183 of the Schedule,all contestedherein, are stayed consistent

with the APA, andDM6 requeststhat the Boardorder the Agency to deleteParagraphs57, 58.

59. 60, 61, 62, 73, 74, 91, 92, 94, 95, 96, 98, 99, 125, 157,and 183 from the Scheduleand all

referencesto theseParagraphsfrom the permit, to reviseParagraphs83, 87 and 119 to identify
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the specific umitt{s) at the i3ald\cm Station tlmat the reqntremnentappliesto and to correct the em’rot’s

contn tied in Paragraphs42 and 44 In’ dupl icatmmig the languagein the parLtl Ic] provisionsof’ the

ConsentDecree,

(iv) Recordkeepingof andReportin~hAP Emissions

39. the (T.AAPP permit issuedto the Station requires DM0 to keep records of

emissionsof mercumrv,h~drogenchloride. and hydrogenfluoride all flAPs artul to report those

emissionsat Conditions5.6. (a) amid (hj ( rceordkeeping)and 5.7.2 (reporting). The Agency’ has

not a pro\’ftleuI a proper~tatutot’\’or regulatory’hasislot’ thesereuluirenientsother tItan time general

provisionsof Sections4(b) and 39.5(7)(a), (Ii). and(e) ofthe Act. Cmtationsmerel~’to the

generalprovisionsof the Act do not createaim ‘applicablerequirement.’’

40. [n lhct. thereis no applicablerequtrementthat allows the Agencyto requirethis

recordkeepingand reporting. Therearcno regulationsthat limit emissions0!’ I-LAPs from the

Baldwin Power Station. While USEPA hasrecentlypromulgatedthe (‘lean Air Mercury Rule

(“CAMR”) (70 Fed.Reg.28605 (May IS, 2005)), Illinois hasnot yet developedits corresponding

regulations. The Agencycorrectlydiscussedthis issuerelativespecifically to mercuryin the

ResponsivenessSummaryby pointing out that it eanmiot add substantiverequirememitsthrough a

CAAPP permit or through its oblique referenceto theCAMR See ResponsivenessSummaryin

the Administrative Record,p. 21. however,the Agencywas incorrectin its discussionin the

ResponsivenessSummaryby statingthat it canrely upon Section 4(b)as a basis for requiring

recordkeepingand reportingofmercuryemissionsthroughtheCAAPP permit. The Agency has

confusedits duty to gatherdatapursuantto Section4(b) andits authority to gapfihl to assure

compliancewith the permit with the limitation on its authority underTitle V to includep,pjy

‘‘applicable requirements’’in a ‘l’itle V permit SeeAppalachianPower. Evenby including only

recordkeepingandreportingof l’IAP emissionsin the permit, theAgency hasexceededits
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authority ~tistasseriouslyas if it hadincludedei’nts~iutislimitations for I-lAPs in tIme pcrnitt.

Section 4(h) doesnot providethe authority to imposethis conditionsin a CAAPP perrrtit.

4 I . Further,the Agency’s own regulations.which are part of the approvedprogramor

SIP fotr its ‘I’itie V program,preciodethe Agenc’.-’ from requiringthe recordkeepingamid reporting

of I lAP emissionsthat it has includedat Conditions5.6.1(a)and (h) and 5.7.2. ‘lIme Acency’s

Annual EmissionsReportingrtilcs, 35 Ill .Adm.(’ode Part 254. wlii eli Cotidition 5.7.2 specifically’

addresses,stateas follows:

ApplicablePollutants for Annual FniissionsReporting

Each Annual Emissions Report shall include applicable
information for all reguhatc’dair po1 lutants, as defineul in Seetton
39 5 of the Act 1415 11 C S 5’iQ ~] except tom the loflowjjjg

uc4kutants:

b) A hazardousair pollutant emitted by’ an emissionunit that
is not sumbject to a National Emissions Standard for
Hazardous Air Pollutants (NEST’IAP) or maximum
achievablecontrol technology (MACT). For purposesof
this subsection(h). emission units that are not required to
control or limit emissionshut are requiredto monitor, keep

records, or undertake other specific activities arc
consideredsubjectto such regulationor requirement.

35 11l.Adm.Codc§ 254.120(b). (Bracketsin original:emphasisadded.) Powerplantsarenot

subject to any NESI TAPs or MACI standards,See69 Fed,Reg.15994(March29, 2005)

(USEPA withdrawsits listing of coal-firedpowerplantsunderSection 112(c)of the Clean Air

Act). The Agencyhas not cited any other applicable requirement that provides it with the

authority to require DM6 to keeprecordsof and report HAP emissions. Therefore, pursuant to

the provisionsof § 254.120(b)of the Agency’s regulations,the Agencyhasno regulatorybasis

for requiring thereportingof HAPsemitted by coal-fired powerplants.
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4~ H~thesemcasotls.(‘ondittotis 5,0.1 :t} ‘ctllu] (h) ii? 1010 amid Concittioti 5.72 its it

relatesto reportingemissionsof IIAPs in the Annual Emission Report,all contesteu!herein.are

stavedconsistent with the A PA, and I’) MG requeststhat the Boardorder the .—\gencv to amend

the perniit to deletc such conditions.

N’) Retentionamid ,kvailahilily of Records

43. Condmtiomis5.6.2(b)and Ic) swttcli the huirdenof copying recordsthe Agency

requeststi’ont time Agency,as stateul in Condition 5.G.2(a),to the perniitrec. While i),~y](j

generallydoesnot ohicet to providing die Agency rucomuls reasonablyrculacstedand is reassured

by tire Agency’sstatementin the ResponsivenessSummiiniarv that its ‘on—site inspectionof records

andwrtttcn or verbal requestsfor copiesof’ recordswill ggnerallyoccur at reasonableti ntis arid

be reasonablein natureand scope’’ (ResponsivenessSumnimarv,p. I 5) (emphasisadded),DM0

may not he ableto print and providedatawithin the spanof an itispectur’svisit wherethe

recordsarc electronicand includevast anmountsof data. Moreover,most of’ the electronic

recordsare alreadyavailable to the Agency throughits own or LISEPA’s databases,and where

this is the ease,DM0 shouldnot he requiredto againprovide the dataabsentu.s loss for sonic

unforeseenreason,amid certainlyshould not to haveto print out the imitormation, Further,DM0

is troubledby the qualifier generallythat the Agency includedin its statement. It implies that the

Agency’niay not ahwayschoosereasonabletimes,nature,andscopeof theserequests.

44. For thesereasons,Conditions 5.6.2(b)and (c), ahh contestedherein, are stayed

consistentwith theAPA. andDM0 requeststhat the Board ordertheAgency to amendthem in a

manner to correct the deficienciesoutlined above.

(vi) Duplicative Reporting

45. Variousprovisionsof the permit imposeobligations Lo submit information to the

Agency that DM0 alreadysubmitselectronicallyto governmentagenciespursuantto certain
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federal andstaterequirements, Information submimittud ehcu’tronicallvto the SFP.’\. ‘or ti1~tance.

is generallyavailableto the Agency through USEPA’s electronic databases.The requim’enient

to submit inl’oniiation to the Agency that is already avail able to the Agency’ electronically’ results

in uluiplicative obligationsthat arc burdensomeand serveno apparentpurpose. ‘h’lierefhre, the

requirementis arhitrary andcapricious. For thesereasons,all conditionsthat impose

obligationsupon DM0 to submit information to the Agency that is availableto the Agcnc~-’

without such suthniissions,are stavedconsistentwith the A PA, and DM0 requests:that such

conditionshe deletedfrom the permit.

(vii) Submissionof Blank, RecordForms to the Agcmicv

46. DMG is unsureas to whatthe AgencY expectswith respectto Condition 5.6,2(d).

SeeCondition 5.6.2~d).On theonehand,this condition may requiresubmissionof the records

that nrc requiredhy Conditions7.1.9-1.7.1.9-2,7.1.9-3,7.1.9-4,7.2.9, 7.3.9,7,4.9, 7.5,9.and

7.6.9, On the otherhand,Condition 5.6.2(d)niay requireDM0 to submitblank copiesof its

records,apparentlysothat the Agency cancheckthem for loan andtype of content. ii this latter

interpretationis correct, thereis no basis in law for sucha requirementandit mustbe deleted.

47. Eachcompanyhasthe right andresponsibilityto developandimplement internal

rccordkeepingsystems. Eventhe most unsophisticatedcompanyhastheright to developand

implementinternal recordkeepingsystemsandbearstheresponsibility for any insufficienciesit

makesin doing so. Absent a statutorygrantor thepromulgationof reportingformatsthrough

rulemaking, the Agencyhasno authority to overseethedevelopmentof recordkeepingor

reportingformats. The Agencyhasthe authorityto requirethat certaininformation be reported

hut cites to no authority,becausethe-re is none,to supportthis condition.

48. Nor doe-s theAgency provideapurposefor this condition which servesas an

excellentexampleof why a detailedstatement-of-basisdocumentshouldaccompanythe CAAPP
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permits. lit ludinu the drafts,a~rcuumrc’d h’ I ale \ - Onecan merck as,~riincthat the 1\vency S

purposefor this condition is to review recordsthat permitteesplan to keel)in support cmf the

various rccordkecpingrequirenientsin the permit in ctrcler to assumrethat they are adequate.

I lowcver. thereis no reguIator~’or statuitorvbasis for the Agency to do this. and it hascited none.

Moreover,if the Agency’s purposefor rcquiri ig this suhtmiisstonis to detennincthe adequacyof

reeordkeeping,then without inherentknowledgeof all of the detailsof any given operation,it

will he difficult for the t\gency’ to determinethe adequacyof recordkeepingfor the lbcilitv

throughan oil—site review. lithe Agency hmids recordsthat arc submittedduring the prcs~’rihcul

reportingperiodsinadequate,the Agency hasa reniedyavailableto it throughthe law. it can

enforceagainstthe company. That is the risk that thecompanyhears.

49, Further,if the companyis concernedwith the’adequacycii its planned

rccordkeeping.it canask the Agency to provide it somecounsel, Providing such counselor

assistanceis a statutory function of the Agency. Even the-n, however,the Agency will qual fy its

assistanceiii order to attemptto avoid relianceon the part of the permittceshouldtherebe an

enforcementactionbrought. An interpretationof this conditioncould hethat by providingblank

recordkeepingforms to the Agency,absenta comniunicationfrom the Agency that they arc

inadequate,enforcementagainstthe permittcefdr inadequaterecordkeepingis barred,so long as

the forms arc filled out, becausethey arecoveredby the pennit shield.

50. Additionally, the Agency hasviolatedDMO’s dueprocessrights underthe

Constitutionby requiringsubmissionof thesedocumentsbeforeDM0 hadthe opportunityto

exerciseits right to appealthe condition,asgrantedby the Act at Section40.2. The Act allows

peniiittees35 daysin which to appealconditionsof the permit to which it objects. The Agency’s

requirementat Condition 5.6.2(d) that DMG submit blank Rrmnswithin 30 daysof issuanceof
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the permit signilieanitlv undcrtnitiesI.)MG’s right to appeal and the ctfdctivenessof that rirtlmt

or forcesDM0 to violate the termsand conditiomisof the permit to fully preserveits rights.

Although the condition is stayed,becausethe appealmay not he filed until 35 daysafter

issuance.therecould at least be a queston as to whetherDM( wasin viol ation fiomn the time the

reportwas dueuntil the appealwas filed. DM0 submitsthat the slay relateshack to the dateof

issuance. Nevertheless,it is improperto evencreatethis umncertaimily, This deniesDM0 due

processand so is unconstitutional,unlawtul, and arhitraryamid eapricioums.

5 I . For thesereasons,Condition 5.6.2(d),contestedliei’ei ii. is sta~’edconsistemwith

the ,\PA. andDM0 rcquieststhat the Board order the Agency to deleteit from the permit. In the

alternative,DMG requeststhat theBoard interpret this conditionsuch that if’ the Agencyflu Is to

communicateany inadequaciesit finds in blank recordkeepinglbrms submittedto it,

enforcementagainstDM0 for inadequaterecordsis barred.so long as thoserecoi’dswere

completed,as part of thepennit shield.

(viii) Reporting Concerning CertainRequirementof the Consentt)ecree

52. Conditions5.7.3 and 5.7.4 purport to characterizeandimposereporting

requirementsassociatedwith the ConsentDecree. ‘theseconditionsimposerequiretnentsthat

arenot requiredby theConsentDecreeor anyotherapplicablerequirement,andthe presenceof

theseconditionsin addition to the relatedprovisionsof the ScheduleandConsentDecreecreates

ambiguityandunnecessaryduplicationof requirements.For thereasonsstatedearlier, the

ScheduleandConsentDecreerequirementsare separatelyenforceable.Conditions5.7.3 and

5.7.4 arearbitraryandcapriciousandunauthorizedby law. For thesereasons,Conditions 5.7.3

and5.7.4, contestedherein,arestayedconsistentwith the APA, andDM0 requeststhat the

Boardorder the Agency to deletetheseconditions.

-23-



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE NOVEMBER 3, 2005
* * * * * FOB 2006-073 * * * * *

C. Nox SIP Call
(Secliuri 6.

53. Condition 6. I .4(a)says.“Beginning in 2004. Ii y November30 of eachyear....”

While this is a true statement.IL, the NOx tradimig program iii Illinois commencedin 2004. it is

inappropriatePr the Agency to include in the permit a condition \Vit]i a retroactiveeffect. B

including this past ulate in an enforceablepermit condition, the Agency has exposedDM0 to

potential enforcementtinder this pcrmiiit for actsor omissionsthat occurredprior to the

cftectiyenessol this permit. It is unlawful for the Agenc~to require retroactivecompliancewith

past requirementsin a mien perni condition, Lu/to bivl/., Jnc, v. The Staleof Illinois. No. 9~

CC-S 179, 20(0 \\‘t. 34n7773I, at ~ ~hII.Ct. Cl. May 29. 2001) (stating“retroactiveapplications

aredisfavoredin the Ian-. and arc not ordinarily allowed in the absenceof langua~eexplicitly so

providing. ‘The aumthoringagencyof administrativeregulationsis nc lesssubjectto thesesettled

principlesof’ staRttory constructor thanany otherarm of government.’’). This languageshould

he changedto refer tu) the first ozoneseasonoccurringupon efthctivenessof thepermit, which.

for example,if the pennit appealis resolvedbeforeSeptember30, 2006,wouild he the 2006

ozoneseason.Ratherthan including a specific date, 0MG suggeststhat the conditionmerely

refer to the first ozoneseasonduring which the pennit is effective,

54. For thesereasons,Condition 6.1.4(a).contestedherein,is stayedconsistentwith

the APA, and DM0 requeststhat the Board order the Agencyto amendthe languageto avoid

retroactivecoinphianccwith pastrequirements.

D. Boilers
(Sediuns 7.1 and 7.5)

(I) Opacity asa Surrogatefor PM

55. Historically, powerplantsamid other typesof industrial facilities have

demonstratedcompliancewith emissionslimitations for PM through periodicstacktestsand
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comisistcntapphicaiionoI nuod operatinapractices. Prior to the developmiieimtof the C’,’\:\PP

permits,opacity’ wasprimarily a ujumahitativeindicatorof thepossiblericed for further

investigatiomiof operatingconditmonsor evenfor the needof new stacktesting. However,the

Agency hasdevelopedand iniposedin Condition 7. 1 .9-3(a)(imm). andrelatedconditions, a

requirementthat treatsopacityas a quantitativesurrogatefor indicating exeeednncesof the PM

emissions limitation, For the first time in the August 2005 proposed pennit, the Agencyrequired

Petitionerto identify the opacitymeasuredat the 95~]percentileeonfidemieeinterval of time

measurementof compliant PM emissionsdaring thelast andotherhistorical stack testsas the

opperhoundopacity level that triggers reportingof whethertheremgy havebeenan exceedancc

of’ the PM limit without regardfor tIme realisticpotential for a PM exceedance.‘thesereporting

requirementsarequite onerous,particularly for theunits that testedat the lowest levelsof PM

and opacity. Inclusion of’theseconditionsexceedsthe scopeof’the Agency’sauthority to gaplill,

andso is arbitrary andcapncious. Condition 7.l.9-3(a)(iii), andrelatedconditions,mustbe

strickenfrom thepermit.

56. Theprovisionsrequiring the useof opacity aseffectively a sun’ogatefor PM are

found in Conditions7.! .9-3(a)(iii), linked to Conditions7.1.4(b)and7.1.6-1(h),which contains

the emissionslimitation for PM; 7.1.9-3(a)(iv), also linked to Conditions 7,1,4-1(b)and 7.1.6-

1(b); and otherrelatedconditions, including 7.1.10-1(a)and its subparts;7.1 .10-2(a)(i)(E), linked

to Conditions 7.l.9-3(a)(iv) and 7.l.9-3(a)(iii); 7.1.10-2(d)and its subparts; 7.1.l0-3(a)(ii); and

7.1.12(b),relying on continuousopacitymonitoringpursuantto Condition 7.1.8(a),PM testingto

detennine the upper bound of opacity, and the recordkeeping conditions described aboveto

demonstratecompliancewith the PM emissionslimitation.
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57, No one canpio~ide a reliable. exact PM concentrationleiel anvnliere in mIte

L’mutcd Statestoda outsideof stacktesting. Obviously, it is impossibleto continutouslx test a

stack to determiiine a continuouslevel ci’ PNI ciii issions,and it 0.0Lmld be umnreasomiahlefor time

Agency’ or anyoneelseto expectsLmcii. Pursuantto the (Tomiscnt Decreesettling U SEPA ‘s

emifbrcementactionagainstDM0 concernimigthe l3aldwin Station.DM0 will testcontinuoumsPM

rmionitorimig deviceson four o fits coal — fired units. ConsentDecree.Paragraph9 I . 1 ‘lie Consent

Decreedoesnot requirethe useof thesePM GEMS to determinecurrent PM emissionslevels for

complianceputrposes. In Ilict. the ConsentDecreespecifically prescribesannualstack testingas

die methodof determinirmgthe concentrationof PM in Pam’agrapli42, PM CEMS arenot yet

ulevelopcdto the point of refinememitwherethey should he consideredcredihlc evidenceof PM

emissionsIevelscDM0 is not awareof any casein which goverrmnmcntor citizenssuingunder

Section304 of theCleanAir Act haveevenrelied upon PM GEMS as the basisof a casefor PM

violations. As a result.sourcesmustrely upon the continuity or consistencyof conditionsthat

occun’edduring a successfulstack testto provmdereliable indicationsof I~Memissionslevels.

58. ilistoncally, opacityhasneverheemi usedas a reliable,quantitativesurrogatefbr

PM emissionslevels. The Agency itself acknowledgedthat opacityis not a reliableindicatorof

PM concentrations,(SeeResponsivenessSummary,pp. 15-16.42-44).~Increasingopacitymay

indicatethat PM emissionsare increasing,but this is not alwaysthe easenor is a given opacity

an indicator ofa given PM level at any given time, let alone at different times. Relying on stack

“[S]erting a specificlevel of opacitythat is deemedequivalentto theapplicablePM emissionlimit ... is not
possibleon avarietyof levels . . . It wnuld also heinevitablethat suchan actionwould he flawedas the
operationofa boiler may changeover mime andthe coal supplywill alsochange,affectingthe natureand
qaanriyof theashloading lii (lie ESP. ‘l’lmese typesof changescannotbe prohibited,as hey are inliercmii in the
routine operationof coal-limed powerplants. However, suclm changescould invalidateany pre-established
opacityvalue,’’ ResponsivenessSwnniary.p. 44.
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testimig i.s tIme bestammd most ttpprtipriatc approachto assuringconiplianecwith I~\lemissions

Ii nmitalic ns.

59. Despitetime t\gencysiniplicauonsto thecontraryin the Responsiveness

Sumtmmarv~sceResponsivenessSummary.pp. 42—44).the pcniiit doesmakeopacity a surrogate

for PM comiiplianee. Whenthe Agency requiresevenestimatesnI PM levels or guessesas to

whetherthereis an exceeclanceof PM basedupomiopacity. opacityhashecmm qualmlit at i vely led to

PM compliance. Further,the opacity level triggersreportingthat the opacity/PMsurrogatelevel

has beenexceededand so indicatesthat theremay havebeenan exccedanceof lhc PM level

regardlessof any evidenceto the contrary. For example, lithe opacmtv;PMsurrogatelevel of.

say, 15% is exceeded,this musthe reporteddespitethe fact that all fields in the electrostatic

precipitatorwereon andoperating,stacktesting indicatedthat the PM cmnmssionslevel at the 95ih

percentileconfidenceinterval is 0.04 Ih/mmBtuihr, and the likelihood that therewas an

exeeedaneeof the PM emissionslimitation ofo.l lb/rnrnBtulhr is extremelyremote. There is no

leaitimatepurposeof suchreporting. It doesnot assurecompliancewith the PM limit andso

mnclusionof theseconditionsexceedsthe Agency’sgapfilling ‘authority and is. thus, unlawful and

arbitraryand capricious. Moreover,this unnecessaryreportingrequirementis a new substantive

requirement,accordingto AppalachianPower,not allowed underTitle V.

60. Contraryto the Agency’s assertionin theResponsivenessSummarythat opacity

providesa “robustmeansto distinguishcomplianceoperationof a coal-firedboilerand its ESP

from impairedoperation”(ResponsivenessSummary,p. 43), relying upon opacityas a surrogate

for PM emissionslevelshasthe result of penalizingthe best-operatingunits. That is, theunits

for which the stacktestingresultedin very low opacity andvery low PM emissionslevels arethe

units for which this additional reportingwill be most frequentlytriggered. Forexample,if stack
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testingresultedin I’M emnissmtinsnd U.iJ2 lh•mnimml3tu aimd the (mpacit~during the testai the 9511’!

percentileconfidenceinterval was2%, DMG would be required to submit reportsstatingthat rhe

unmit ~gy haveexceededthe PM limit e.ver~’time opacity exceeds2%. Clearly. this condition

iii II result in overly burdensomercporlimig that servesmini purpose. As such,it exceedsthe

Aucncy’s armtlmonty to gapfil I. is rmnlaw fbi, and is ru’liitrary and capricious.

6]. Further,this conditionelfectivelv createsa Iblse low opacity’ limitation, In order

to avoid the implication that theremnay Imave beenan exceedamiceof the P.M I iniit , the opacity

limit becomesthat level that is the upperbound at the
95

hlL percentileconfidenceinterval in the

PM testirig. ~y’ i nd rid img theseeomid iti mis. theAgemicy hascreateda new, suh,stantiye

requirementwithout havingcompliedwith properrulemakingliroccdurcs. ‘Ibis is unlawliml and

beyondtime scopeof the Agemicy’sauthority underSection 39,5of the Act and ‘l’ihle V ci’ the

CleanAir Act. it also violatesthe provisionsof’l’itle Vii oithe Act. SeeAppalachianPower.

62. Periodicstack testingaccordingto paragraphs59 and 119 of the ConsentDecree

is sufficient to assurecompliancewith the applicablePM limit andsatisfy the periodic

monitoring requirementsof Section 39.5(7)(dXii) of the Act accordingto the AppalachianPower

court. In fact. ‘periodic stacktesting” is the Agency’sown phrasein Condition 7.1 .7(a)(iii) and

is consistentwith the findingsof AppalachianPower.

63. Conditions7.1.10—2(dXv)(C) and(D) in particularare repetitiousof Condition

7.1.10-2(d)(iv). Both requiredescriptionsof thesameincidentandprognosticationsas to how

the incmdentscanbepreventedin the future. To the extenteithercondition is appropriate,

Condition 7.1.10-2(d)(iv), is sufficient to addresstheAgency’sconcern,althoughDMG also

objectsto Condition 7.1.10-2(d)(iv) to theextentthat it requiresreportingrelatedto the opacity

surrogate.
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64. In coti;Lnidtion with its atmcimipt to melaic’ opaeit~to PM. the .‘\gdne\ requires in

Condition 7. I . I 0—2(d’flv)(A) and(B) dctamledimilbrmation regam’dingrecurringandnew catisesoF

opacityexecedaneesin a calendarquarter. The m’cqaircmnentsare overly burdensomeandthe

Agency lacksauthority to imposesuchrequirements.

65. As with Condition 5.6.2(d)discussedabove,Condition 7. I .9—3( rt)( iii ) dcnmes

DM0 clue process. Condition 7. I .9—3(a)(mii) reqinresthat the

‘‘lrlecords , . . that identify’ the upper boumid of the 95% confidence
imiterval (using a normal distribtition and I rio note averages)for
opacity measurements onsidcring an hour of operation.
within which coniphianecwith [the PM limmmitj is assured,with
supportingexplanationand docunnentatmon..,,shall be suhniitted
to the Illinois EPA in accordancewmtlm Conditiomi 5.6.2(d).’’

66. Obviously, if Condition5.6.2(d) deniesDM0 doeprocess,Condition 7. 1 .9—

3(a)(iii) doesas well for the samereasons.DM0 was not grantedthe oppom’tunity to appealthe

conditionbefore it wasrequiredto submitto the Agemicy inlbrmation that DM0 believesis not

usefulor reliable. DM0 is particularly loatheto providethe Agency’ with this information

becauseit believesthat the inforniation will he niisconstrucdandmisused.

67. Finally. Condition 7.1. l0-2(d)(vi) requiresDM0 to submit a glossaryof

“common technical tennsusedby the Permittee”as part of its reportingof opacity/PM

exceedanceevents, if the termsare“common,” they do notrequiredefinition. Moreover,this

requirementdoesnot appearanywhereelse in the permit. If “common technical terms” do not

requiredefinition in othercontextsin thispennit. then surely theydo not requiredefinition in

this context. This requirementshouldhe deletedfl’om the permit.

68. For thesereasons,the conditionscontestedin this section,includitig Conditions

7.1 .9—3(a)(iii), 7.1.9—3(a)(iv), 7,1.10-1(a),7.1 .iO—2(a)(i)(E), 7.1.10-2(d),7.1.10-2(d)(v); 7.1.10-

2(d)(v)(A). 7.1.10—2(d)(v)(B), 7.1.10—2(d)(v)(C),7.1.10-2(d)(v)(D), 7.1.10-2(d)(vi), 7.1.10-
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$(amtti), and ~. l .12(H. mid alLy il~cyicLied ~nm.ditio~i5.are stavedcoiismsteiit \vitlJ time APA. and

DM0 requeststhat the Board orderthe Agency to deletetheseconditions.

(ii) Reportingthe M agtiititde of PM Emissions

69, The Agency requiresDM0 to deterrimimmeamid reportthemagnitudeof PM

emissiomi.sduring startupand operationduring iii aIfunction andbreakdown. Xci’ Conditions

7.1 .Q-4(a)(i), 7.1 .Q-4(a)th)(C’XS). 7.1 .9-4(h)(iiflh)(3). and7.1. l0-2(d)(iVXAR$). Compliance

with theseconditionsis not possibleand, therefbre.the inclusionof theseconditionsin the

permit is arhitrar and capricious. DM0 does lot havea meansfor accuratelynieasuringthe

magnitudeofPM emissionsat any tinic other thandttring stacktestimig—‘ not even usingthe

opacity surrogate. Thereis not a certified. credible. reliablealtet’native to stack testingto

measureI’M emissmons.Although a PM CEMS may heinstalled at the Stationtinder the Cotnsermt

Decree,any suchCEMS hasnotbeencertified (andmight not he despiteDMO’s good faith

elThrts)andthusthe permit shouldnot requireor dependon the uscof such a CEMS to measure

PM emissions.

70. Additionally, Condition 7. I . I 0—2(d)(iv )(A)(5) requiresDM0 to identify ‘‘[t]he

meansby which the exccedanee[of the PM emnissionslimit] wasindicatedor identified, in

additionto continuousmonitoring.” This inaccuratelyimplies that a PM CEMS is installedand

operatingat Baldwin or that the immstallation andoperationof a PM CEMS at aBaldwin unit will

occur. A PM CEMS niay not he installedat Baldwin. Evenif a PM CEMS is installedat a

Baldwin unit, any suchCEMS is not currently an authorizedor requiredbasisto determnine

compliance,asdescribedmorefully elsewherein this petition. DM0 believesthat this might

also he construedto meanthat it must provide imiforniationrelativeto somemitean~,such as

opacity which, as discussedin detail above,DM0 believesis an inappropriateand inaccurate

basis for determiningwhethertherearc exceedaneesof the PM limit, let alonethemnagmiitudeof

-30-



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE NOVEMBER 3, 2005
* * * * * FOB 2006-073 * * * * *

any suchcxcccdance-. that DM0 relied upon to (Icterm)ilmte any exceedanecol the PM limit.

Besmdesstacktestingor perhapstotal shutdownof the ESP.thc’re are none. ]‘liis is a nonsensical

requirement.

7 I. For thesereasons,Conditions7. I .9-4(a)(t),7. 1 .9-4(a))ii )(C)(5). 7. I .9-

4(h)(ji)( ER3), amid 7. I . I 0—2(d)(iv). specifically 7. I . I 0—2d ft i ) A)(3 ) and(5), all contestedhercimi.

are stayedconsistentwith the APA, amid DM0 requeststhat the Boardorder theAgency to delete

theseconditionsfromim the permit.

(iii) PM andco ~Festing(Condition 7.1.7(~

72. As notedin Condition 7.1 .Tta)(i), the (‘omisent Decree(and relatedSchedule)

imposeannualandother periodicPM stack testingrequirements.SeeSchedule.Paragraphs89

and 119. Becausethe Scheduleimposesannual(subjectto frequencyreductionif certain

conditionsaresatisfied)andotherperiodicPM stacktestingrequirements.andcompliancewith

the Scheduleis mandatedhy Condition 5.4(a), asdiscussedabove,thereis no needto impose

alternativeor additionalPM stack testingrequirementsin (‘ondition 7.1 .7(a)(i),(ii), (iii), (v). (vi)

and(vii) for Boilers 1, 2 and 3. The stacktesting reqtmiredby the ConsentDecreeis more than

sufficient to satisfy any applicablemonitoring requirement,andany additional,alternativeor

mnconsistentstacktestrequirementis unauthorizedby law amid arbitraryandcapricious. Portlier,

asdiscussedearlier in this petition, the additionof Conditions7.1 .7(a)(i),(iii) and (v), which

refer to and charactcrizerequirementsset forth independentlyin the Schedule,createsambigttity,

additionalandduplicativerequiremiientsand inconsistencies,For thesereasons,Conditions

7.1 .7(a)(i), (ii), (hi), (v), (vi) and(vii), to the extentthe conditionsrelateto PM testing,and any

relatedconditions,are contestedhereinandstayedconsistentwith the APA. andDM0 requests

that the Boardorder the Agency to deleteCondition 7.1 .7(a)(i), (ii), (iii) and(v), to deletethe PM
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te~timgrequirements1mm (~onditiani7.1 .7(mi)t vi aid {~n) amid to delete immy ottier conditions

that relateto or referencethe PM testingset frth in theseconditioims

73. In addition, (‘ondmtion 7.1 .7(ahvil(.A’i providesthat if the “standard luel” is less

than 97°boithe ‘tic! supply iii a quarter,additional testing is required. (‘onditiomi 7.1 .7(ahvi)([3)

providesthat “suelm nicasuremnents’’(presuniabl~ thosetestsrequiredby Condmtion

7.! .7(a)tvi)( )). shall he made‘‘while tiring the boiler with at least 1.25 timestime greatest

percentageof otherni~teriaIsin the calendarquarterthat triggeredthe testing.’’ ‘i’his may not,

however.be possible.amid irmiposing a e’omiditiomi that may not be achie~abletechnically amid

practicmmlI>’ is unauthorizedh~law and arbitraryand capricious.

74. Fox thesereasons.Condmtmons7. I .7(a)(vi) and 7.1 .7(a)(vi)(A) and(13), contested

herein,arestayedconsistentwith the APA, amid DM0 requeststhat the Boardorder the Agency

to revisetheseconditionsto addressthedeficienciesidentified above.

75. DM0 interpretsthe languagein Conditions7. 1 .7(a)(i) and (a)(iv) to meanthat

testingthat occursafter January1, 2005.andhcfore December31. 2005 satisfiesthe initial

testingrcquirctnenlsincludedin the permit Ibr CO (asset forth above,DM0 believesthat the

conditionsin 7,1 .7(a)(i). (H), (iii), (v), (vi) and (vii) relatingto PM shouldbe stricken).However,

the languagems not clear, in part becausethe CO testingtiming is tied to the PM stacktesting

timing, which in turn is tied to the ConsentDecree. Evenif theseCO testingconditionswere

appropriatelyincludedin thepermit, which DM0 doesnot concede,the languageof Conditions

7.1.7(a)shouldbe revisedto makeclearthat theinitial CO testwill be requiredonly at the time

whenthe initial PM stack testis requiredundertheConsentDecree. Forthesereasons,

Condition 7.1 .7(u)(i) and(iv), contestedherein,are stayedconsistentwith the APA, andDM0

requeststhat the Boardorder theAgency to revisetheseconditionsto addressthesedeficiencies.
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(is) Other I’M Testhig .~Iatten

76. The Agency hasincludeda requirementin the permit at Conditions7.1 .7(h)(iii)

and.posstbly7.5.7—1(b)(ii) (this Condition contains‘including’’ languagejecardingtestmethods

that is unclearin light of’7. I .7( )(ihIs mndtciition that Method 202testing ms an appropriate

referencemethod;accordingly,this petition will treat 7.5.7—I(hftii) ascontainingacondensible

testing requirementwithout concedingthat it does)that 13MG pc” fornm testmng for PN~JI 0

comidenslhles.bFirst, this requirementis beyondthe scopeof the Agency’sauthority to include mi

a CAAPP pem’mit. as suchtestingis not aim ‘‘applicable reqtiircmiient,’’ asdiscussedin detail below.

77. With respectto the inclusionof the reqtmirenientfor Method 202 testing at

Conditions7.1 .7(h)(iii) and7.5.7—I(h)(ii). the Agency hasexceededits authority andthe

requireimiemitsshould be removedfrom the permit. The inclusion of Method 202 testing

requirementsis inappropriatebecausethereis no regulatoryrequircmTmentthat appliesI’M I 0

limitations to time Baldwin Station, In responseto commentson thispoint, the Agency stated in

the ResponsivenessSummaryat page18, “The requirementfbr using bothMethods 5 and202 is

authom’izcdby Section4(b) of the EnvironmentalProtectionAct.” DM0 doesnotquestionthe

Agency’s authority to gatherinformation. Section 4(b)of theAct says,

The Agency shall have the duty to collect and disseminatesuch
infonnation, acquire such technical data, and conduct such
experimentsas may he required to carry out the purposesoL~this
Act, including ascertainment of the quantity and nature of
dischargesfrom anycontaminantsourceand dataon thosesources,

and to operateand arrangefor the operationof devices for the
monitoringof environmentalquality.

Cotiden4b/eis the Board’s spe]Iingin ihc regulationsandin scientific publications, thus ourspellingof it here

despitethe Agency’schosenspellingin the permit, which is the preferredspetliimg in thcWebster’sdictionary.
See35 Ill.Adm.Code § 212.108.
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415 IlLS 54(hI. llm~c~cr.this tutlmoiitv doesnot nike testiime br ‘Mit) condensihle.~ut

“applicablerequiremnent’~omidcrTitle \‘. As discussedabove,an “applicablerequirement’ is one

applicableto the pcnnittcepursuantto a federal regulationor a SIP.

78. Further,just becauseMethod 202 is oneof LS EPA’s referencemnethodsdoesnot

makemt an ‘‘applicable requirement’’pursuantto Title \‘. as time Agency suggestsin the

RcspotisivencssSumniarv. ‘I he structureof the i3oard‘s PM regulationsestablishthe app! cable

reqtmirenientsfor the Baldwin Station. The Baldwin Station is subjectto the requirexnetmtsof 35

hll.Adnm.Code2 l2.StmhpartF. l’artmculate Matter Emissions froni FuelCombustionFfmnmssion

Lni ts. It is not andneverhasbeenlocatedin a P N•I i nonattai imnent area. the Board’s PM

regulationsare structuredsuch that particularPM I requirementsapply to identified sources

locatedin the PM 10 nonattainmnenlareas.5 No suchreqtnremiicntsapply now or haveever

apphedto the Baldwin Station.

79, The measuretiicntmethodfor PM, referencingunIv Method S or derivativesof

Method 5. is at 35 hll,Adm.Code§ 212,110. Thms sectionof the Board’s rulesappliesto the

BaldwinStation. The measurementmethodfor PMIO, on the otherhand,is found at 35

Ill,Adm.Code § 212.108, MeasurementMethods for PM-it) EmissionsandCondensihlcI’M- 10

Emissions. This sectionreferencesboth Methods5 and202,amongothers. Not subjectto

PM 10 limitations, theBaldwin Station is not subjectto § 212.108,contraryto theAgency’s

attemptto expandits applicability in the ResponsivenessSummaryby stating, “Significantly, the

useof ReferenceMethod 202 is not limited by geographicareaor regulatoryapplicability.”

ResponsivenessSummary,p. 18. This is certainlya true statementif oneis performinga testof

lii fact, thereareno more ‘Ml (I imonatiainnic’ni areasin thestate.S,’e70 Fed.Reg.5554! and55545(September
22, 2005), redesignatingto artaimimeniilme M cCookandLake Calumnei nonattainnmentareas,respectively.

Presumably.thesesources ~vii!remainsubjectio ihoserequirementsas partof lllinoms’ maintenanceplan.
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con~1etsihles,I Iowevcr. this statementdoesnot eNpamadthic requirementsof ~ 212.1 1(1 to nchtmde

PM ID cundensihletestingwhentIme lirrmitations applicableto thesourcepursuantto 21 2.Suhpart

F are for only PM, not PM ID. Therefore,thereis no basis for the Agency to require in the

CAAPP permit, that time Baldwin Station hetestedpursuantto Method 2112.

$0. ihe Agency evenconcedesin the ResponsivenessSummnarvthat Method 202 is

not an applicablercquiretiicnt

The inclusion of this requirementin theseCAAPP pern’imls. whmclm
relatesto full and complete quanti lication of cmiii ssiotis. does not
alter the test miieasuremncntsthat are applicable for deterimiimiing
compliance wi tli P\1 cmnissionsstandardsand I irnittt ions. svIi ich
generally do miot include condensable[sic] PM emissions. In

addition, since condensable[sic] PM ettussionsare not subject to
emissionstandards.

ResponsivenessSummary,p. IS. (Emphasisadded.) Further.the Agency says,“Regulatorily,

only flIterable~9tI~Memissionsneedto be measured.” ResponsivenessSummary,p. 18. The

Agency attemptsto justmfy inclusionof the requirementfor testingcondensiblesby statingthat

the dataareneededto “assist in conductingassessmnentsof the air duality impactsof power

plants, includingthe Illinois EPA’s developmentof an attainmentstrategyfor PM2.5” or by

statingthat “the useof ReferenceMethod 202 is not limited by geographicareaor regulatory

applicability.” ResponsivenessSummary,p. 18. Underthe Board’srules, it is linaitcd to testing

for PM, and so, at leastin Illinois, its “regulatoryapplicability” is, indeed, limited. These

attemptedjustificationsdo not converttestingfor condensiblesinto an applicablerequirement.

81. While the Agencyhas a duty underSection4(b) to gatherdata,it mustbe donein

compliancewith Section4(b). Section4(b), however,doesnot createor authorizethe creationof

permit conditions. TheBoard’s rulesserveasthe basisfor permit conditions. Therefore,DMG

I.e. non-gaseousPM; condensihiesaregaseous.
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doesdisputethat requiringsue]: tv’stiriu ttm the (‘:\.~\PPpermit is appropriate. In Fmet. tt is

definitely not appropriate. It is tinIa’.~’timI and exceedsthe Agency’s authority.

82. For thesereasons,Conditions7. I .7(h), amid the i nd usiomi of Method 202 in

(‘onditions ‘?.l .7(b)(iii) and7.52(l) (to ihe extentthis conditionmncludesMethod 202),all

comitestedherein,are stayedconsistentwith tIu~7\PA. and DM0 requeststhat the Board orderthe

A 2cmmcv to deletethe reqii rcrnertt for N.Icthod 202 testing Iromi the pennit.

(v) MeasmmrirmtzCO Conceitrations

83. The CAAPI’ permit issLied to the Station requiresDM0 to conduct,asawork

practice,quarterly ‘‘eomhustiommevaluations’’that consistof’ ‘‘dmagnosticmeasurementsof the

concentrationof (TO in the flue gas.’’ SeeComidmtions7. I .6—2(a)and 7.5.ô(a) Seea/so

Conditions7.1 .9—1 (f)(ii) and 7. I . 2(d). 7.5 .9(a)(iim) and7.5.12(d)(relatedrecordkeepingand

complianceprocedurercquirenients)and any conditionsimnposingrelatedreporting

requirements.Including theseprovisiomisin the permit is not necessaryto assurecompliance

wmth the underlyingstandard,is not requiredby theBoard’sregulations,and.therefore,exceeds

the Agency’sauthority to gaplill. Maintainingcompliancewith the CC) limitation has

historically beena work practice,thus its inclusion in thework practicecondition of thepermit.

Sophisticatedcontrol systemsareprogrammedto maintainboilers in an optimal operatingmode,

which servesto minimize CO emissions.Onecanspeculatethatbecauseit is in DMG’s best

intereststo operateits boilers optimally andbecauseambientCOlevels are so low,t0 compliance

with the COlimitation hasbeenaccomplishedthroughcombustionoptimizationtechniques

0 thehighestone-hourambientmeasureofCOin the statein 2003wasin Peoria: .5.3 ppm; the highest8-hour

ambientmeasurein thestatewasin Maywood: 3.5 ppm. Itlinois Environmneuta]ProtectionAgency. Illinois
AnnualAir Qua//tvRepon2003,Table B’?, p. 57. theone-hourstandardis 35 ppm, andthe 8-hourarimbient
standard is 9 ppm. 35 Ii]. AdtnC~ode§ 243.123 Note: Ihe Illinois Annual Air Quality Report 2003 is time tamest
as ott mbit, ci mt on III InK is F PA ‘~Lbsmtc at ““~kQJstcitc t us —~ \ir 3 Am Quatmn Information —?‘ \nnu it Air
Quatity Report3 2003 Annual Report. the 2004 report is not yet available.
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historically at powerplamits. Thereis no rca~otito cliai:eethis practiceat mitts point. .;\mbicnt amr

quality is not threatened,and emissionsof CO at the Station aresigniFicantlv below the

standardof 200 ppni

84. Underthesecircumstances, reqLmirin~ Stations to purchase and install eqaipmncnt

to monitorand record en’missionsof CO is overly burdensomeand, therefore,arbttraryand

capricious. In order to comply with lime “wok practice” of pcrfbrming‘diagnostictesting” that

yieldsa ~ icitc of CO, DM0 must purchase and install or operatesonic sort of nionmtoring

deviceswith no envirom:rrientalpurposeserved.

85. Furthermore,the Agency has fitiled to provideany guidanceas to how to perform

diagnosticmcastmrementsof the concentrationof CO in the flue&~is. It is DMG’s understanding

that a samplecanhe extractedfrom anypoint in the furnaceor stackusinga probe. This sample

can thenhepreconditioned(removal of water or particles,dilution with air) andanalyzed. l’he

way in which the sampleis preconditionedand analyzed,however,vanes. Given the lack of

guidanceandthe variability in theway the concentrationof CO in the flue gascan he measured,

the datageneratedis not sufficient to assurecompliancewith the CO limit and is, therefore,

arbitrary andcapricious. Stacktesting,on the otherhand,doesyield datasufficient to assure

compliancewith theCO limit.

86. In addition, the permit requiresat Conditions7.1 .9-4(a)(i), 71 .9-4(a)(ii)(C)(5),

and7.I.9-4(b)(ii)(E)(3),m2759@)(i) 7.5.9(d)(ii)(C)(3)and 7.5.9(e)(ii)(D)(3), that DM0 provide

estimatesof the magnitudeof CO emittedduring startupandoperationduring malfunctionand

° DM0 questionshow therequirementthatthe Agencyhasincludedin Conditiun7.1.6-2(a)is classifiedasa
‘‘work practice,” To deriveaconeentratmunof CO emissions,DM0 wilt haveto engagein monitoringor testing

far tnore than thework practiceof combustionoptimizationthat hasbeenthe historicalstandard,
~ Correspondingconditionsappearto include7. t tO’ I (a)(s)(reporting)and7.1,12(d)(coniplanceprocedures).
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Hrcjkdo\va. Ore nnnittortnu L!cvtcc tf:at D\’IC could utiit/c or theqtm,’~rtcrIvdiaonostic

et aluationsrequiredH Cttndittomms7. I .6—2(a) and7.5.6(a) is a portablec:o miionitor. So tar as

Pet t ioncr knows. portableCO uioni tots 1trc not cqui plied with coniuiuousreadoutrccorditags.

Rallier. they musthe umnnuallvread. What the Agency is e!i’ectivclv requiring through these

i’ecordkccpingprovtstomisis that soniconecontinually read portableCO niotaitors, whenusedfor

compliance. during startup. amid dttm’ing nalf’tmncttoasand breakdowns,which are by their nature

not predictable. In the t~t’st case(startup). the requircnlcmmt is unreasonableando vcrl

hurdensomimcamid perhapsdangei’ousin sonic weatherconditions: in the secondcase(malfunction

and breakdown),in additionto thesameproblemsthat arc applicableduring startup, it may he

i mnpossihI e for DMG to complywith the condition.

57. ‘l’he requirementto perFormdiagnosticmmicasurcmentsof tIme concentrationof (‘C)

in the flue gasis arbitrary amid capriciousbecausethe Agencyhas failed to provide amiy guidance

as to how mo perform the diagnosticnieasurenients.DMG canonly speculateas to how to

developamid iniplenient a formulaandprotocol fbr performingdiagnosticmeasurementsof the

concentrationofCO in the RLIC gas in the mannerspecifiedin Condition 7.1.6-2(a).

88. tjSEPp\hasnot requiredsimilar conditionsin the permitsissuedto otherpower

plants in Region5. “therefore, returningto the work practiceof good combustionoptimization to

maintain low levelsofCO emissionsis approvahieby USEPA andis appropriatefor CO in the

permit issuedto the Station,

89, For thesereasons,Conditions716-2(a),7l.9-l(fXii), 7.1.9-4(a)(i), 7.1.9-

4(a)(ii)(C)(4), 7.1.9-4(h)(ii)(F)(3), 7.1.10-1(a)(v), 7.5.6(a),7.5.9(a),7.5,9(d)(i),

7.5.9(d)(h)(C)(3).7.5.9(c)(ii)(I )(3). and Conditions7112(d) and7.512(d)to the extent the

Conditionsrequirethe quarterlydiagnosticmeasurementsandestimatesof CO etnissionsduring
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startupatttf itia] function.ht’cakdo~yti,timcl any otncr relatedconditions, all contestedherein.are

stavedconsistentwith the ,\PA, and DM0 requeststhat the Board order the Agency to tunend

Cunditiomi 7. I .6—2(a)andtheseother conditions,asappropriate,to reflect a requirementfor work

practicesoptmniizmngboiler operation.to dc]ctethe rcquircnicnt for estimatingthe magnitudeof

CO emitted duritig startupand malfunctionamid breakdown,and to amendthe corrcspomiding

rccordkccping.rcpom’tmng.and complianceproceduresaccordingly.

(vi) Reportin2 ReciuireiiieiitsUnderCondition 7,1.10—1 (a) and Related Conditions

90. (:onditiom~7.1.10—1(a)(including all subparts)requires‘‘prompt reporting with

respectto certaineventsidentified in lIus condition. This condition. in turn, cites to man tither

conditions,andmany otherconditionsrefer to this Condition 7.1 .10—I (ti). Basedtmpon its review

of the parallch provision in the four Title V permits issuedfor its four othergeneratingstations,

which are also being appealedcontemporaneouslyherewith,Condition 7.1.10-1(a)and related

conditionsdiffer substantiallyamongthe five pcrmmts.

91. TheAgency hasfailed to provideany support for or explanationconcerningthese

substantialdifferences. The diffcm’enccs, if the conditionsaresustained,would createconfusion

andambiguity, andwould increasethe cost andeffort necessaryto complywith thepermits.

Thereis no legitimatereasonfor thesedifferences,which arearbitraryand capricious.

92. For thesereasons,Condition 71.10-1(a)andrelatedconditions(including

conditionsthat referenceCondition7,1,10-1(a)),arecontestedhereinand stayedconsistentwith

the APA. DM0 requeststhat the Board order theAgency to revisesuchconditionsto correctthe

deficienciessetforth above,including, asappropriate, by makingthe parallel provisionsamong

the DM0 Title V permits consistent.
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(\ii) ~\ppIicahiIit~ of 35 ~ V

93. ‘the Agency’ hastncltmdcd the word ear// in Condttions7.1.4(f): ‘‘‘1 he affected

homlets tie c mcli ~ah1cct to lIme lol Io\\ i ng i cqLitre ii tnt (I mnphasmsadded) l3d Cause oh the

structureandpurposeoJ 35 III. Adm.Codc2 I 7 SubpartV. \vIlich is die requirememit that tltc NOx

emissionsrate fi’omn certaincoal— fired po~vcr1i1 ants c] uring the ozoneseasona\’crageno tiiore

than 1)25 Ibtmml3tu acrossthe state.DM0 submits Gmat the uscof the word tacit in this sentence

is misplacedandconfusing.given the option availableto the Baldwin Station to average

emissionsamnongaffectedunits in infinite comnbitiatttns,

94. For thesereLtsons,Cotiditi ons 7. 1 .4(i) amid ‘7. I .4( fl( i)(A), all contestedherein. arc

staedconsistentv~itba the APA. and DMG requeststhat the Boardcircler the Agency to deletethe

word eec/i from the sentencequotedabove in Condition 7.1.4(i) andto insert the word ear/i in

Condition 7. I .41,U( i)(A) if the Boarddeternimnesthat its inclusionis necessaryat all. as follows

for Condition 7.1 .4(O(i)(A): “‘I’hc emissionsof NOx from eachaffectedboiler....”

(viii) StarttmpProvisions

95. As is allowed by Illinois’ approvedTitle V program,CAAPP permitsprovidean

affirmativedefenseagainstenforcementactionsbroughtagainsta permnittecfor emissions

exceedingan emissionslimitation during startup. In the issuedversionof the pennit, theAgency

imposedadditional recordkeepingobligations for Boilers 1, 2, and3 if the startupperiodexceeds

eight hoursunderCondition 7. I.9-4(a)(ii)(C).° Similarly, Condition 7.5.9(d)(ii)(C) imposed

additional recordkeepingfor theheatingboiler if the startupperiod exceedsthirty minutes. The

Agency providedno supportfor its rccordkecpingrequirements,and no explanationfor the

period of time that would trigger the additional recordkeepingobligation. Moreover,the

° DM0 hadno input into the lengthof time that aiggeredtheadditional recomdkeepingandreportingoilier than to
provide the total lengthuf time mmcL’es~ary‘br acold startup.
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ttnicframesarc so short thaI it is illocical to mnEclutle the provision for ‘additional”

rccordkceping,‘as the rccordkecpmngwill be rccloircd for virtually every startup.

96, The provisionsin the Board‘ s rulesallowing for operationof a (“AAP P source

during startuparc locatedat 35 Ill.Adni.Code 20 I Subpart I. Theseprovisions,at § 201 .265

referhack to § 2t) 1.149with respectto the aFfirn’iativc defenseavailable. The n,mlesno\vhere

limit the length of time allowed for startup,andthe record andreportingrequiredby § 201.263

and Sections39.5(7)(a)and(c) ofthic Act, the provisionsthat the Agency cited as the regulatory

basis for Conditiomis7.1 .9—4(a) and7.5.9(d). do not addressstartupat all: § 201 .263 is linimtcd mn

its scopeto recordsandreportsrcqtmired for operationduring malfunctionandbreakdownwhere

therearc excessemissions.Therefore,onemustconcludethat the recordsthat the Agency

requiresherewould heconsideredgapfmllimmg and are limited to what is necessaryto assure

compliancewith emissionslimits.

97. Requiring the additional recordkeepingif startupsexceedthe specifiedperiods

doesnot provideany additional information necessaryto assurecompliancewith the permit and

socannotbe characterizedas gaptilling. DM0 is alreadyrequiredto provide information

regardingwhenstartupsoccur andhow long theylast by Conditions7.1 .9-4(a)(ii)(A) and

7.5.9(d)(ii)(A). Emissionsof SO2,NOx. andopacityduring startupof Boilers 1,2 and3 are

continuouslymonitoredby the CEMS/COMS. DM0 has alreadyestablishedthat themagnitude

of emissionsof PM andCO cannothereliablyprovided (seeabove). The additional information

that the Agencyrequiresin Conditions7.1.9-4(a)(ii)(C)and7.5.9(d)(ii)(C)doesnothingto

assurecompliancewith the emissionslimitations,which is thepurposeof the permit in the first

place, andsoexceedsthe Agency’s authorityto gapfill.
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9~. I”ar ifiest’ reasons.Conditions“.1.v-~0ahtixC)and 7.5.9~d)t,im)(CLcomticstcd

herein.are stavedconsistentwith the APA. and DM0 requeststhat the hoardorder the Agency

to delcic thecomttlitions, consisiemitwith the startuppro\ sionsof35 lll.Adm.Code ~ 201.149and

the inapplicability of’ ~201,263.

(ix) Malfunction and Breakdown Provisions

99. Illinois’ approvedTitle \‘ program aIlo~~s the Agency to grantsourcestIme

authority to operate d wi ng mnal ftmnctmom: amid breakdown,eventhoughthe sourcecmtts in excess

of its lnnttatioris. upon c’ertaitt slmo~vinmgsby the permit applicant. The authority must he

expressedin the permit,and tIme Agency has nudesuch a grantof authority to DM0 for the

l3alclwin Station. ‘fIns grant of aotlioritv providesan affirmative defensein an cnforcenieni

action. (Jcne,’aI/y seeConthtmons7.1 .3(c) and 7.5.3(c).

1 00. Conditions7. I . I 0—3(a)(i) and 7.5.10(c)(i ) requirethat DM0 notify’ the Agency

“immediately” ifit operatesduring niahliinctionand breakdownandtherecould be PM

exceedanees,amid Condition 7.5. lO(c)(i) also requiressuchreportingif opacity limits m’nay have

beenexceeded. Likewise, Condition 7.!. l0-3(aXii) imposesadditional reportingobligationsif

the ‘PM emissionstandardniay havebeenexceeded.” ftc Agency is demandingthat DM0

notify it of the meresqppositionthat therehavebeenPM or opacityexcccdances.‘I’he Agency

hasprovidedno regulatorybasisfor reportingsuppositions.At the very least,DMG shouldhe

grantedthe opportunityto investigatewhetheroperatingconditionsare suchthat supportor

negatethe likelihood that theremay havebeenPM or opacityemissionsexcecdanccs.DM0

doesnot believethat eventhis is necessary,sincethe Agency lacksa regulatorybasisfor this

requirementin the first place. Referenceto relianceon opacity as an indicatorof PM emissions

shouldbe deleted. The condition as written exceedsthescopeof the Agency’sauthority to

gaplill and so is unlawful, arbitraryandcapricious.
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101. Also in Conditions7.1.10-300(i)and 7.5. I0(c)(i). the Agene\ hasdeletedthe

word conseciitn’eas a trigger‘for reportimigopacityandpotential PM cxceedanecsduring an

incident in the final version ot the permit. Versions prior to the July 2005 version include that

word. Its deletion completelychangesthe scopeandapplicability of the comidition. J’leasesee

DMG’s commentson eachversion of’the pernmit in the Agency Record. As the seriesof

commentsdcniomistratcs.it wasnot until the draulrevisedproposedpermit issuedin I nil): 2005

that the Agency had deletedthe conceptof consecutive6—niinutc averagesof opacitY from this

condition. In the December2004 versionof thepcnnil, the ~tord colisecmitn’�’hadbeenreplaced

with in a roil’, hut the conceptis the .samne,

102. ‘the Agency hasprovidedno explanationhr this change.As the actualopacity

cxcccdancccould alonecomprisethe “incident,” DM0 believesthat it is moreappropriateto

retainthe word consecuitvein the condition (or add it hack in to thecondition). Random.

intermittentexceedancesof the opacity limitation do riot necessarilycomprisea

nialfunetion/hreakdown“incident.” On the otherhand,a prolongedperiodof opacity

cxcccdanecdoespossiblyindicate a malfimnctionibrcakdown“incident.” The trigger for opacity

reportingunderCondition 7.5.l0(c)(ii) is not specified,but suchreportingappearsto be triggered

when “immediate” reportingis requiredunder7.5.lO(c)(i). Condition7.5.I0(c)(ii) therefore

suffersfrom the samedefectandthe Agencyhasnot explainedor supportedthe trigger for

additional reportingunderthis condition. The timeframefor additional opacityreportingunder

Condition 7.1.1O-3(a)(ii) also hasnot beenexplainedor supportedby the Agencyandthe

timeframe is unreasonable.The triggers for additionalreporting underConditions7.5.10(e)(ii)

and7.1 .10-3(a)(ii) arc arbitraryandcapricious.
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I 3 ,\mfcfmt1(”nal0~, (.‘oixlmtton 7.1.10-3mnO o i’cqtnrcsreportine it opacitye’.ccededthe

limit for ‘‘five or mnore6-nmmmmuteaveragingperiods.’’ The next sentencein tlte condition says,

‘‘(Otherwise or no morethan live 6—minuteaveragingperiods he languageis

inconsistent. ‘I’he ssay the condition is written, the pernimiteecannottell xvhcthmerlive six-ininutc’

averagingperiodsof excessopacity’ rcadi igs doesor (foesnot requirereporting. Condition

7,5,10(c)(m) clearly reqtmircsreportingonly whentheream’e live or moi’c averagingperiod

cxceedances.I’hc languageof Coiiditiori 7.1. lt)—3(aXit shouldNc amncmmdcdto removethe

i nconsmsrencv,andto ensurea consistenttrigger or reporti mitt opacity excecdancesacrossa

applicableoperationsfor the reasonsdiscussedelsewhere.

104. For thesereasons.Conditions7.l.l0—3(afli) and(ii) and7.5.10(e)(i) and(ii).

contestedherein,are sta\ed consistentwith the APA. andDM6 requeststhat the Board order the

Agency to makeappropriaterevisions in theseconditionsto correct the deficienciesreferenced

above,includingby deletingreporting requirementsor possiblecxceedanccsandincluding

appropriatetriggers for reportingof actualcxceedances.

(x) AlternativeFuelsRequirements

105. The Agency hasincludedat Conditions7.1 .5(a)(ii)—(iv) requirementsthat become

applicablewhenBaldwin Stationusesa fuel other thancoal as its principal fuel. Condition

7.1 .5(a)(ii) identifies what constitutesusingan alternativefuel as the principal focI and

establishesemissionslimitations. Condition 7.1.5(a)(iii) alsodescribesthe conditionsunder

whichthe Station wouldbe consideredto be usingan alternativefuel as its principal fuel.

Condition 7.l.5(a)(iv) requiresnotification to theAgencyprior to the Station’suseof an

alternativefuel as its principal fuel.

106. Inclusionsof thesetypes ofrequircmnentsin Condition7.1.5,the condition

addressingnon—applicabilityof requirements,is organizationallymisalignedunder thepennit
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structureadoptedby tIle Agency. Thesepro’ isions~.l,,.’tiidhe imtelncied in time proper~cctions of

thepermit. suchas 7. 1 .4 for emissionslimitations and 7. I . 1 0—3 or notthcations. In the

alternative.they shouldhe in Condition 7.1 . I 1(e). operationalflexihi lity, wherethe Agency

already hasa provistomuaddrcssiig alternativefuels. As the Agcne~hasadopteda structure hr

the CAAPP permits that is fhirlv consistentnot omily amongunttsm asinglepermit hut also

amongpermits,’ for the Agency to includespecific reeordhecpingrcquirenienlstn the

complimice sectioncreatesa disconnectand uncertaimityregardingwherethe pcnnittceis to Ii id

out what he or she is supposedto do.

107. Additionall. at Condition 7.1.11(c)(ii). the Agemicv’splacementcf the examples

of alternativefuels seemsto definethem ashazardouswastes, The intent andpurposeof the

condition is to ensurethat thesealternative huelsarenot classifiedas awasteor hazardous

wastes. The lastphraseof the eotudition,beginningwith ‘‘suchas petroleunucoke. tire clerked

foci...,” shouldhe placedimmediatelyafter“Alternative Ihels” with punctuationandother

adjustmentsto the languageasnecessary,to clarify that the exampleslisted arc not hazardnus

wastesandarenot consideredto he a waste.

108. For thesereasons,Conditions7.1 .5(a)(ii). 7.1 .5(a)(ih), 7.1 .5(a)(iv), and

7.1.31(c)(ii), all contestedherein,arcstayedconsistentwith the APA, and DM6 requeststhat the

Boardorder theAgency to placeConditions7.1.5(a)(ii)-(iv) in moreappropriatesectionsof the

permit and to clarify Condition 7.1.11(c)(ii).

Thai is, Condition 7.x.9 tbr all typesofeniissionsunits in this permit, from boitcrs to tanks. addresses
reeordkeeping.Likewise, condition 7.x.V addressesrceordkeepingin all of the CAAPP permits for EGUs.
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(xi) Con trot Plan s. U peraimmlgI ~o~sand RcportinQReqlmirenlentsRelatedto the

Schedule

09. As clisecissedahove. the pemimtcontainsa nuniiherof conditionsthat expresslyor

implicitly characterize,nefor to or attemptto inmpleiaemitprovisionsof the Schedule(which

reflectsprovisionsfrom the CoimsentDecree), In additionto amid ~vimhoutIinnitinct the reasonsset

lorth earlier in this petition hr deletingsuchprot msioas. the conditionsidentified in thms section

oftitis petition also should he deletedbr the reasonsset lorilm below.

110. Conditions7.I.6-2hftiii). 7.1 .6-te)(iv). 7.IM-2(cf}(iii). 7.1.9-7th).aunt 7.I.’)-4(ci

reqii ire I) MG to develop. i niplcmricmit , maninain and srihmit proeedures, practicesand related

recordsfor thecontrol of NOx. S0 and PM emissions.clct1necl in the permit as “control plans.”

The Agency,however,doesnot havethe authoric\ to require DMG to develop, imnplcnicnt,

maintainamid subnmil ‘‘control plans’’ for NOx and 502. and their i mid usionis arbitrary and

capricious. With respectto PM, t lie ConsentI)ecrecaircadv requiresESP optimnmzation p1ans.

Adding anotherPM control plan requirementis unnecessaryandcould result in additional and

inconsistentobligations. Aecorclinglv. the rcqtmircnicntsconcerningPM controlsplansarc

arbitraryandcapriciousand unauthorizedby law,

I I . For thesereasons,Conditions7. 1 .O-2(b)(ii u). 7,1 .6—2(e)(nv). 7. I .6—2(d)( iii). 7. 1 .9—

2(h), and7.l.9-4~,all contestedherein,are stayed consmstentwith the APA, andDMC requests

flint the Boardorder the Agency to deletetheseconditiomisamid all referencesto theseconditions

from the permit.

112. Condition 7.1 .9-2(a)(i) requiresDM6 to maintain operatinglogs with respectto

“operatingproceduresrelated to control equipmentthatarc requiredto be or arc otherwise

implementedpursuantto Conchtions7. 1 .6—2(h), (c) and(cl)’’ Condition 7.I .9— I (f)(i) also

requiresoperatinglogs with respectto actionsrequiredunderConditions7.1.6-2(h),(c) and(d).
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(.‘omidlmlions 7.1 .6-2(h)(e)and(cIt. in 0mm. requirecomiipliancewith andpurport to characterize

variousprovisionsin the ScltcdlLiIe relating to 502, NOx andPM cinissiomis andthe ‘‘control

plans” that, asdescribedabove,shouldbe deletedfrom the permit.

I 3. Neitherthe ConsentDecreenor anyoilier applicablereditmirementauthorizesor

imposestheduplicativeobligationsset forth in Conditions7. 1 .9—2i,a)(i) and 7. 1 .9—I (1)0), and

c:omiditions 7. I .6—2(h). (c) and(ci) characterizeanddescribevariousrcc]uircmiicmits of the (‘onsent

Decree,which is improperandunnecessaryfor the reasonssetforth earlier in this petition.

114. For thesereasons,Conditions7.1 .6—2(b), Ic) and t d), 7. I 9— I ([‘1(i) and7. I .9—

2(a)(i). all contestedherein,arc stayedconsistentwith the APA, and DM6 requeststhat the

Boardorder the Agency to deletetheseconditionsand all referencesto theseconditionsfrom the

pcnnit.

115. Condition 7.1.10—2(b)(iii), (c)(iii) and(d)(iv) imposereportingrequirementswith

respectto compliancewith the S02, NOx andPM, respectively,emissionhmnits and

requirementsset forth in 7.1.6-I, which in turn reflectscertain emissionlimits andrequirements

from the ConsentDecree. The reportingrequirementsset forth in Conditions7.1.10-2(h)Oii),

(c)(iii) and (d)(iv) exceedreportingrequirementsset forth in the ConsentDecree,and the

reportingrequirementsset forth in suchconditionsarenot otherwiseauthorizedor requiredby

law, in additionasset forth above,7.1.6-1 is redundantwith the Schedulerequirementsand

imposesrequirementsafterthe expirationdateof thepennit.

316. For thesereasons,Conditions7.1.6-1 and7.3.10-2(b)(ii i), (c)(iii) and(d)(iv), all

contestedherein,arestayedconsistentwith the APA, andDMG requeststhat the Boardorder the

Agencyto deletetheseconditionsand all referencesto theseconditionsfrom the permit.
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(xii) Festin2Reti ii u’cnients

117. Condjmionis7.1.7(c)and7.5.7—I(b)(v) identitiesdetailedinformation that is to he

md uded in certain test reports. including target levels amid settings. ‘lu the extent that these

requircmnentsareor can be viewccl asenforceableoperatmonalrcquireunemits or paruimiietri c

monitoring comiclitions. DM6 conteststheseconditions. Operationol an electric generating

stationdependsupon in aui~vanahlcs annbient air temperature.cooling water stipply

temperature.fuel suppl~. cqutpineat variations.andso thrum sucli that cli ffercmit settingsarc

usedon ii daily basis. Using thosesettingsassometype of monitoring deviceor parametric

compliancedatawould he inappropriate. Forthesereasons.Conditions7.1 .7(c) and 7.5.7-

I (b)(v), all contestedherein,are stayedconsistentwith the APA, and DM6 requeststhat the

Board orderthe Agcmicv to deleteor revisetheseconditions to correct thesedeficiencies.

(xiii) Monitoring amid ReportingPursuantto NSPS

1 1 8. Ft appears!romm) various conditionsin the permit that theAgency believesthat

Baldwin Station is subjectto NSI~Smonitoring andreportingrequirementspursuantto the Acid

RainPrograni. DMG’s review of the applicablercqturcmeiilsunderthe Acid Rain Programdoes

not reveal how the Agency arrivedat this conclusion. This is an exampleof how a statementof

basisby the Agency would havebeenvery helpful. The Acid RainProgramrequiresmonitoring

andreportingpursuantto 40 CFRPart 75. Specifically, 40 CFR § 75.21(h)statesthat

continuousopacitymonitoring shallhe conductedaccordingto proceduresset fhrth in state

regulationswherethey exist. Rccordkeepingis addressedat § 75.57(f)and reportingat § 75.65.

Noneof this referencesPart 60, NSPS,

119. Arguably, ii is odd thata permitteewould appeala condition in a permit that

statesthat rcgtmlatoryprovisionsare not applicable. I lowever,consistentwith DMG’s analysisof

thc Acid Rain requirements,the permit,andthe Board’s regulations,it mustalso appeal
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Condition 7.15(h).~vhieIi purportsto csemnpt I3nidx~iii Station Iromn the requirementsof 3~

llh.Adm.Codc201 SubpartL basedupon the apphicuibilityofNSPS. NSI~Sdoesnot apply to the

Station throughthe Acid Rain Program,and so tlni 5 condition is i imappropmiate.

120, Conditions7. 1 . I 0—2(b)(i). 7. I . I 0-2(c)(i) and 7.1 . 1 0—2(d)(i) requireDM6 to

submit sumniarvinformation on the pcrformam~ceof the S()2,NOx, andopacity mnonitormng

systems.includingthe information specified at 41) CFR § 60.7(d). Condition 7.1.1N—2(d)(iii), in

the “Note,’ refers, also, to NSPS§ § 60.7(c)and (d). ‘l’hc infhrmnation reqtmmredat ~ 60.7(d) is

inconsistentwith the informatiomi requiredby 40 CFRPart 75, which sets forth tIme l’edcral

rcportimig rcquircnicntsapplicableto boilers that areaffectedunits underthe Acid Rainprogram.

Section 607(d) is not an ‘‘applicable rcqtmmrcinemit,’’ as the boilers at the Station arenot suhject to

theNSPS. For DM6 to comply with theseconditionswould entail reprogrammingor

purchasinganddeploying additionalsofiware Idr the computerizedCEN4S, effectivelyresulting

in the impositionof additionalsubstantiverequirementsthroughthe CAAPP permit beyondthe

limitationsof gapfilling. Moreover,contrary’to Condition 7. 1. 1 0—2(d)(iii), DM6 doesnot find a

regulatorylink betweenthe NSPSprovisionsof4O CFR 60.7(e)and(d) amid the Acid Rain

Program.

121. For thesereasons,conditionscontestedin this section,includingConditions

7.1.5(b), 7.1.10-2(b)(i), 7.1.10—2(c)(i), 7.1. l0—2(dXi), 7.1.10-2(d)(iii). andthe “Note” to 7.1.10—

2(d)(iii), are stayedconsistentwith the APA, andDMG requeststhat the Board order the Agency

to deleteall referencesto NSPSand40 CFR 60.7(c)and (d).

(xiv) Opacity Compliance Pursuant to ~ 212.123(b)

122. TheBoard’sregulationsat 35 1h1.Adm.Code§ 212.123(h)providethat a source

mayexceedthe 30%opacity limitation oU~212.123(a)for an aggregateof eight minutesin a60-

minuteperiod hut no morethan threetimesin a 24-hourperiod. Additionally, no otherunit at

-49-



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE NOVEMBER 3, 2005
* * * * * PCB 2006-073 * * * * *

ftc .~oureelocated‘,vttl~itia l)l(to-icct radius tromn the unit whoseemnnssiomisexceed3QIt,~ mar

cnnI at suchan opacitr’ d un ng the same60—mimateperiod. l3ecausethe opacity I mi it at §

2 I 2. 1 23(a) is expressedas six—ill in uteaveragespursuantto Method o sec’ Condi ti on

7.1.1 2(u)(i)). a sourcedemonstratingcompliancewith * 2l2.123(h)must reprogram its (‘DM5 to

record opacityover a dificrent timelrume thanwould he reclufted by demonstratingcompliance

with ~ 212.123(a)alone. The Agency attemptsto reflect theseprovisionsat Condition 7.1.12(a).

providing fhr compliancewith ~ 212.123(a) at (‘ondition 7. I .1 2(a)(i) and separatelyaddressing§

212.123çb)at Condition 7.1.12ta)(ti). Additionall\, the Agenc\’ requiresDM6 to provide it with

IS days’ noticeprior to changingits procedrmresto accommodate§ 212.123(h)at Condition

7.1.12ta)(ii 1(E). Theseconditionsraiseseveralissues.

I 23. First, Condition 7. I . I (a)(ii ) assumesthat accotnmnodanngthe ‘‘different’’

compliancerequirementsof § 2 I 2. I 23(h), as comparedto § 212.1 23(a), is a changein operating

practices. In fact, it is not.Arguahly, then. DM6 hasnothingto reportto the Agency pursuant

to Condition 7.1.12(a)(ii)( F), becauseno changeis occurring.

I 24. Second,as with DM6 ‘s objectionto Condition 5.6.2(d),Condition

7. I . I 2(a)(ii)(E) is an intrusion hr governmentinto the operationalpracticesof a sourcebeyond

the scopeof government’sauthority to so intrude. The Agencystatesthat the purposeof the 15

days’ prior notice is so that the Agencycan review the source’srecomdkeepinganddatahandling

procedures,prcsuniahlyto assurethatthey will complywith tile requirementsimplied by §

2 12.123(b). This is an unwarrantedandunauthorizedextensionof the Agency’sauthority.

125. Moreover,while Condition 7.l.l2(a)(ii)(E) saysthat the Agency will review the

rccordkeepinganddatahandlimigpracticesof the source,it saysnothing aboutapprovalof them

or what theAgency plansto do with thereview. Ilie Agencyhasnot explaineda purposefhr the
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reqomrcincnt in a statement-oIhasis docunieaton in its ResponsivenessSummaryor sh0\~ii ho\\

this open—endedcondition assurescomnpliailcewith tile applicablerequirement.I3ecatmsethe

Baldwin Station is requiredto operatea COMS, all of theopacity readingscapturedby the

COMSare recordedandavailableto the Agency. The Agency has hadampleopportunityto

dctennnnewhetherthe Station llas complied with § 21 2. 1 23(h). DMG’s providing 1 5 da~5’ prior

noticeof its “change” to accommodating§ 212.123(h)will not improve tile Agency’s ability to

detcnnincthe Stan~n’ 5 compliance.

126. Conditions7.1.10—3(a)ii) and (ii) do not accommodatethe ap~llicahi]ityof §

2 12.123(b). ilic Board’s regulationsdo not limit when § 2 1 2.123(b)may apply beyondeight

minutesper 60 minutesthreetimesper 24 hours. Therefore,any limitation on opacity must

consideror accommodatetIle applicability of § 212.123(h)andnot assumeor imply that the only

applicableopacity limitation is 30%.

127. Finally. inclusionofrecordkecpingandnotification requirementsrelating to §

212.123(b)in the compliancesectionof the permit is organizationallymisalignedunderthe

permit structureadoptedby the Agency. Theseprovisions, to the extentthat they areappropriate

in the first place,shouldbe includedin the proper sectionsof thepermit, suchas 7.1.9 Thr

recordkeepingand7.1.10for reporting. As the Agencyhasadopteda structurefor the CAAPP

permits that is fairly consistentnot only amongunitsin a singlepermitbut also amongpermits,

for the Agency to includespecific recordkeepingrequirementsin the compliancesectioncreates

a disconnectand uncertaintyregarding wherethepcrrnittcc is to find out what he or sheis

supposedto do.

128. For thesereasons,Condition 7.1.12(a)(ii). contestedherein, is stayedconsistent

with theAPA, andDMG requeststhat the Boardorder the Agency to deletethe condition from
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the permit Addititloallv. (‘omiduicuns 7.1 .lt)-3(uh land (ii). all contestedherein,are staved

consistentwith the APA. and.tithe Boarddoesriot order the Agencyto deletetheseconditions

from the permit pursitant to other requestsraised in this appeal,[)~yjQrequeststhat the Board

order the Agency to amendtheseconditions to reflect the applicahnlity of § 2 12.123(5).

(xv) Establishment of PM CE\Is as a Compliance Method

1 29. As discussedabove, the permit containsa nuniberof conditions that expresslyor

implicitly chuructcnie, rctcr to or attemptto mmnplelllcmlt pro”isonsof the Schedule(which

reflectsprovisionslrom the ConsentDecreet. In additionto andwithout limiting the reasons~

forth curlier ni this petition for deletingsuchprovisions. the comidition identified in this sectionof

this petition also shouldhe deletedfor the reasonsset forth below.

130, Pursuantto Paragraph93 oftlie ConsentDecree,DM6 may install a PM CEMs at

a unit at the Baldwin Station. While somewhatambiguous,Condition 7. 1 . 1 2(b)(ii) of the Permit

uppcarsto identify any suchPM CEMs as the,or at least a, method to he usedto determine

compliancewith the particulatemattercrnisstomlhmnmts identmtied in Condition 7. I . 1 2(b)(i) oi the

Permit.

I 3 I. Ihe compliancedeterminationconditionset forth in Condition 7. 1 . 1 2(b)(ii) is

arbitrary andcapricious,assumesinaccuratefactsandis unauthorizedby law. Among other

things,neithertile ConsentDecreenor any otherapplicablerequirementimposesor authorizesan

obligation to detenninecomplianceby useof any such PM CEMs, En addition, underthe

scheduleset forth in Paragraph93 of theConsentDecree.sucha PM CEM maybeinstalledand

operatedafter December31, 2012,or afterthe term of the Permitexpires. Further,under

Paragraph95 of theConsentDecree.DM0 is not required to operateany installedPM CEMs for

morethan two yearsundercertaincircumstances,Condition 7.1,12(b)(i) incorrectly inlplies.

however,that anyPM CF.M installedat a unit at the Baldwin PowerStationwould he operated
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and usedfor eomijdianeepurposesdonnathe entire term of the Permit. Finaliv. this condition

incorrectly implies that any installedCEMS may he usedto determinecomplianceevenwhen

any such PM CFMS is not certified, including prier to any certification.

132. For thesereasons.Conditions7. I . I 2(h)(i) and(ii), all contestedhercimi. arc staved

consistentwith the APA. and DM6 requeststhat the Board order the Agency to deleteCondition

7.1.12ft)(ii).

E. Coal llamidlinta Equipment. CoalProcessingEciuipment,and Fly Ash Eqtiipmemit
(Secilons 7.2, 7,3, and 7.4)

(I) FR’ Ash Handling v. Fly Ash ProcessingOperation

133. No processingoccurswithin the fly ash system. It is a handlingund storage

operationthesameas coal handling amid storage.

134. Becausethe fly ashoperationsat the Baldwin Station are not a process.they arc

not subjectto the processweight raterule at § 212.321(a). Section212.321(a)is not an

applicablerequirementtinder ‘Lithe V, sincethe fly ashoperationis not a process. file process

weight ratenile is not u legitimate applicablerequirementand so is included in the pcnnit

impermissibly.

135. Since tile fly ashoperationis not a process,referenceto it as a processis

inappropriate.The word processandits derivativesin Section7.4 of the permit shouldhe

changedto operationand its appropriatederivativesor, in one instance,to hand/ed,to ensure

that thereis no confusion as to the applicability of § 212.321(a).

136. For thesereasons,Conditions7.4.3, 7.4.4, 7.4.6,7.4.7, 7.4.8, 7.4.9,7.4.10,and

7,4.11,all contestedherein,arestayedconsistentwith theAPA, andDM0 requeststhat the

Boardorder the Agency to deleteC...onditi(~ns7.4.4(c),7.4.9(b)(ii), and all otherreferencesto the
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pmeessweight ratenile. including in Section 0. amid acid to Condition 7.4.5 a statement

identifying § 212.321(a)us a requirementthat is not applicableto the Station.

(ii) Fugitive EmissionsLimitations and Testing

137. The Agency has iq plied the opucity Iimnitctttonsof § 212.123to sourcesof fugitive

emissionsat the StationthroughConditions7.2.4(h), 7.3.4th),and 7.4.4(b), all ref’cn’init backto

Condition 5.2.2(h). AppI\ big theopacity limitations of § 212.123to sourcesof ftigitive

emissionsis improperamid contraryto the Board’s regulatory’ structurecoveringPM emissions.

In its responseto coimiincnts to this effect, the Ageuc~claims thai

nj t ailitla in the State’sair poll utiomi control regulationsstatesthat
the opacity limitation does not apply to fugitive emission units.
The regulations at issue broadly apply to emission units.’

Moi-co~•er, while not applicableto thesepower plants, elsewhereiii

the State’sair pollution control regulations. opacity limitations are

specilically set for fugitive particulate matter emissionsat mnanne

terminals,roadways,parking lots andstoragepiles.

ResponsivenessSummary,p. 41.

1 38. That the Agency hadto specifically establishfugitive emissionslimitations for

such sourcesis a strong indication that tile regulatorystrtmcturcdid not apply the opacity

limitations of § 212,123to fugitive sources, Fugitive emissionsaredistinctly different iii nature

from point sourceemissions,in that ponlt sourceemissionsare emittedthrougha stack, while

ftigitivc emissionsarenot emitted throughsomediscretepoint. Therefore,fugitive emissionsare

addressedseparatelyin the Board’srule at 35 lll.Adni.Code212.SuhpartK. ‘l’hcse rulescall for

fugitive emissionsplansandspecifically identif’y the typesof sourcesthat are to be coveredby

theseplans.

139. The limitations for fugitive emissionsare set filrth at § 212.301. It is a no-visible-

emissionsstandard.as viewedat tIme propertyline of tile source. Themeasurementmethodsfor

opacity arc set forth at § 212.109,which requiresapplicationof Method 9 asappliedto §
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212.123. It includesspecitieprovisionstbr readingthe opctcmtvof road\vavsand parkingareas.

Ilowevcr, § 212.107,the measurementmethod tbr visible emissions,says,“‘This Sobpamlshall

not apply to Section212,301 ot’this Part,’’ ftercfore. with the exceptionof roadwaysand

parking lots, the Agency is precludedfrom applying Method 9 monitoring to iiigi ne emtssions,

leaving no mannerfor iii on tori ng opacity l’roni fugitive sourcesother than the methodset forth

in § 212.301, This reinforcesthe discussionaboveregardimmgthe structureof Part 212 amid that §

212.123 doesnot apply to sourcesot fugitive emissionsother than wherespedPc exceptionsto

that generalnonapphcabiI ity are set forth in theregulations.

140. As § 2 12.107 specificaLly excludestile applicability of Method 9 to fugitive

emissions,the requirementsof Condition 7.2.7(a),7.3.7(a).and ?.4.7(a)are clearly inappropriate

anddo not reflect applicablerequirements. Therefore,they, along with Conditions7.2.4(h).

7.3.4(b),and7.4.4(h). musthe deletedfrom the pennit. Exceptfor roadwaysandparking lots, §

212.123is not an applicablerequirementfor fugitive emissionssourcesand tile Agency’s

inclusionof conditionsfor fugitive sourcesbasedupon § 212.123and Method 9 is unlawful, l’o

the extentthatConditions7.2.12(a),7.3.12(a),and7.4.12(a)rely’ on Method 9 for

demonstrationsof compliance,they, too, arc unlawful,

141, The Agency also requiresstacktestsat Conditions7.3.7(b)and 7.4.7(h). PM

stacktestingwould be conductedin accordancewith Test Method 5. However, a part of

complyingwith Method 5 is complyingwith Method 1, which establishesthe physical

parametersnecessaryto test. DMG cannotcomply with Method 1 as appliedat the Station in the

mannerrequiredby the permit. The stacksandventsfor such sourcesashaghousesandwetting

systemsarenarrow andnot structurallybuilt to accommodatetestingports andplatforms for
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stack testillLt. lime lri~pcctIoi1s.noi~:i.nng.and reeirdbeeptiigrequirementsare sulticteiti to

assurecomplmailce. l’liese conditionsshould he deletedfrom the permit.

42. For thesereasons,conditionscontestedin tills section,includingConditions

7.2.4(h). 7.2.7(a).7.2.12(a).T.3.4(hi.7.3.7(a), ~ 7.3.12(a),7.4.3(h).7.4.7(a). 7.4,7ft).

7.2.12(a),7.3.12(a)and 7.4.12(a),arestayedconsistentwith tile APA, and DM0 requeststhat

the Board order the Agenc to deletetheseconditionsto the extentthat they rcqtmirecompliance

with § 2 I 2. I 23 and \1etiiod 9. or stacktestingand. thereby.compliancewith Ni ethods I and 5.

(iii) Testing Reqtmirenientsfor Coal Handling.CoalProcessing,and Fly Ash H andling
Operations

143. ‘[he CAAPP permit providesat Condition 7.1.7(a)(ii) that DM0 conductthe

opacity testing required Lit Condition 7.4.7(a)ti) for a periodofat least30 minutes ‘unless the

averageopacitiesfir tile tirst I 2 minutesof observation(tt~0 six—minuteaverages)are both less

than 5.0 percent.’’ ‘[he origimmal draft andproposedpermits (June2003 amid October2003.

respective!v) contaitied in testing requiremcnt for fly ash handling. [‘his testirig reqImirement

first appearedin the dud) revisedproposedpermllit of December2004,and at that time allowed

for testingto be di scontintiedif the first 12 minutes’ observationswere hoth less than I 0%. In

the seconddraft revisedproposedpermit (July 2005), the Agemmcyinexplicably reducedthe

thresholdfor discontinuationof the testto 5°/a.

144. The Agencyprovided no explanationfor (I) treating fly ashhandlingdifferently

from coal handling in this regard(seeCondition 7.2.7(a)(ii)’~)or (2) reducingthe thresholdfrom

10%to 5%. Becausethe Agency hasnot provided an explanationfor this changeat the time that

the changewas madeto provideDM0 with the opportunity, at worst, to try to understandthe

‘‘Ihe durationof opacity,hscrvmtionst’r cacti test shalt he at least30 minutes(five O—rnmrmuic a’crzmges)unless
the averageopacitiesfor the First 12 nminutesofobservatiomis(twosix-nunuteaverages)arc both less than lOt)
pemeermi’’ (Frnp!umsis added.)
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Agency’s rattonaleor to commenton the change.the inclusion of this changein thethreshold for

discontmntnngthe opacity testis arbitraryand capricious. Condition 7.4.7(a)(ii) is inextricably

entwinedwith 7.4.7(a),and soDM0 mustappealthis underlyingconditionas well.

145, Forthesereasons.Condition 7.47(a)(including 7.4.7ia)(ii ) ). which is contested

herein, is stayedconsistentwith the APA, andwithout concedingby its appealthat these

conditionsare appropriate,DM0 reqtieststhat if the conch tion is not deleted,the Boardorder the

Agency to amendCondition 7.4.7 to. amongotherthings.refleem the 1 0% threshold,rallier than

the 5% threshold,for discontinuationof the opacity test, although DM0 specifically does riot

concede that Ndelhod9 measurementsareappropriatein the first place.

(iv) Inspection Requirements for Coal Handling,Coal Processing.amid Fly Ash Handling
Operations

146. Conditions7.2.8(a),?.3.8(r),and7.4.8(u) contain inspectionrequirementsfor the

coal handling,coal processing,and fly ashhandlingoperations,respectively’. In eachcase,the

conditionrequiresthat “[t]hese inspectionsshallbe performedwith personnelnot directly

involved in the day-to [sic’] day operationof the affected “activities. The Agency provides

no basis for this recluirementother thana discussion,after the permithasbeenissued,in the

ResponsivenessSummaryat page 19, The Agency’s rationaleis that the personnelperforming

the inspectionshouldbe “fresh” and“independent’” of thedaily operation,hut the Agency

doesnottell us why being “fresh” and“independent”are “appropriate”qualificationsfor such an

inspector. The Agency rationalizesthatMethod 22, ic., observationfor visible emissions,

applies,andsothe inspectorneedhaveno particularskill set. The opacityrequirementfor these
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cpem’atiotisi~not 00 or mo \ t~tnleetmtmssionsat the point ol rpcralion. hut rather it the propenv

line. ]herefore.exactly what the observeris supposedto look at is miot at all clear.

147, l’here is no basis in law or practicality for this provision. R identify in a CAAI’I’

permit conditionwho can pedomthis type of ant inspection is oversteppingthe tgemieys

alithority and clearly cx ceedsany gapI’m] ling authority that may somehowapply’ to these

observationsof tugiti ye dust ‘lie requirementmusthe stricken from the permit

148 The Agency hasmncltidecl in (‘onditmomis 7.28(h) and 7.3.8(b)that inspectionsof

coal handlingand coal processingoperationshe conductedevery IS monthswin Ic the processis

not operating. Condit mon 7.4.8(h)containsa correspondingrec1uiremetit lbr fly ash handhrug, but

on a nine—monthfrequency ‘l’he Agency hasnot madeit clear in a statementof basisor eventhe

ResponsivenessSummarywhy theseparticular frequenciesfor inspectionsare appropriate.

Essentially,the Ageimcv is dictating an outageschedule,as theseprocesseswe intricately linked

to the operationof’ the boilers, In any gi~en areaof the station, stationpersonnelare constantly

alert to any ‘‘abnormal’’ operationsduring the courseol’ the day. Although theseare not formal

inspections,they are informal inspectionsandaction is takemm to addressany ‘‘abnormalities’’

observedas quickly aspossible. It is DMG’s best interestto run its operationsasefficiently and

safelyaspossible. While the Agency certainlyhassomegaptihlingauthority, this authority is

limited to what is necessaryto ensurecompliancewith pernmit conditions, SeeAppalachian

Power. It is not clearat all how thesefrequenciesof inspectionsaccomplishthat end, Rather,it

appearsthat theseconditionsareadministrativecorimphancetraps for work that is doneas part of

the normal activities at thestation.

‘the Agency’s requirenmentsin this condition alsounderscoreDynegy MidwestGeneration’sappealot~the
conditionsapplyingaim opacity I imitation to fuginve sources,aboveat ¶ Section lii, E.(i),
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149. Moreover,the .Artemtc.v doesnot )ro\tLIe a rationaleas to \~liv the treqtmency(it lv

ashhandling inspectionsshould hegreater(more frequent)than for the otherprocesses.

I 50. The contestedpennit conditionsreferencedaboverequired that theseactivities

mist he inspectedevery 1 5 or 9 months,as the casemay be, while they’ arenot in operation.

They typically would not operateduring an entireoutageof the boiler. ‘lime Agency.without

authority, is effectivelydictating a boiler outageschedulethroughtheseronditioris,

1 51 , Conditions7.2.8(h). 7.38(h).and 7.4.8(b)requiredetailedinspectionsof the coal

handling,coal processing,and fly ashhandlingoperationsboth hefbreand after maintenancehas

beenperfonncd. The .Agencyhasnot provided a rationalefor this requiretnentandhas not cited

an applicablereqtnrenientfor theseconditions. ‘1 his level of detail in a CAAI’P pen’nit is

unnecessaryandinappropriateandexceedsthe Agency’s authority to gnpfill. These

requirementsshouldhedeletedfrom time permit.

152. Condition 7.2.8(a) requiresinspectionsof the coal handlingandcoal processing

operationson a monthly basisand provides‘‘thai all aff’ectedoperationsthat are in routine

serviceshall be inspectedat leastonceduring eachcalendarmonth,” Sincethe first sentenceof

theconditionalreadystatesthat theseoperationsare to he inspectedon a monthlybasis,the last

clauseof the conditionappearssuperfluous. However, unti] the July2005 draft revisedproposed

permit, the languagein this clausewas “that all affectedoperationsshaltbe inspectedat least

onceduringeachcalendarquarter.” i7 The Agency hasprovided no explanationas to why the

frequencyof the inspectionshasbeenincreasedandthe correspondingrecordkeepingconditions,

7.2.9(d), mademoreonerous.

I? ‘that is. not all aspectsof the coalhandlingandcoal processingoperationsarerequiredto be inspecteddunng

operationon n urmormthly basis,

-59-



ELECTRONIC FILING. RECEIVED, CLERK’S OFFICE NOVEMBER 3, 2005
* * * * * POB 2006-073 * * * * *

53. For theserca nm~.t..L’imLlttmons 72.5(at.7.$,Sia),and 7.4.8(a),which are contested

herein.arestayedconsistent\Vttli the A PA, and DMG requeststhat the Boardorderthe Agency

tO deletc thoseprovisionsof theseconditionsthat dictatewho shouldperform inspectionsof

theseoperations.to deletetime reqLiircnient containedin theseconditionsthat DMG mnspect

befOreand aftermaintenanceamid repairaetm~itmes,Additionally. Conditions7.2.8th),7.3.8(h).

~tnd7.4. 8(h), all contestedheremn.are stayedconsistentwith the APA. and DM(i requeststhat the

Board orderthe Agency to alter tIme ti’eqtmencyof the inspectionsto correspondto boiler outages.

(v) ReeordkeepingRequirements for Coal liandlimig, Coal Processing.and Fly Ash
11andling Operations

154. ‘I’hc demonstrations confirming that the establishedcontrol measuresassure

compliancewith emissions Iiuimmtatiotms. required at Conditmons 7.2.9(h)(ii), 7.3.Ofh)tmi) and

7.4.9(b)(ii), havealready been provided to time Agency in the construction and CAAPP penimit

applications. Theseconditions are unnecessariy redrmndant, amid resubmitting the demonstratiomis

pursuant to Conditions 7.2.9(b)(imm ). 7.3 .Y~(iii). amid 7.4.9(b)(tmi)servesno compliancepurpose.

Also, Conditions 7.2.9(h)(iii), 7.3.9(h)(iii), and 7.4.9(h)(iii) rely’ upon Condition 5.6.2(d).

contestedherein. Conditions 7.2 .9(h)(ii ), 7.2.9(b)(iii ). 7.3 .9(b)( ii), 7.3 .9(b)Omm).7.4.9(h)(H), and

7.4.9(h)(iii) should he deleted from the pennit.

155. Moreover, Conditions 7.2.9(b)(iii), 7.3.9(b)(iii), and 7.4.9(b)(iii) include reporting

requirements within the recordkeepingrequirements, contrary to the overall structure of time

permit. 0MG has already objected to the inclusion of theseconditions for other reasons. In any

event,they should not appearin Condition 7.x.9,

156. Conditions7.2.9(d)(ii)(B), 7.3.9(c)(ii)(B), and7.4.9(c)(ii)(B)are redundantto

7.2.9(d)(ii)(E), 7.3.9(c)(i’Q(Fj, and 7.4.9(c)(ii)([3), respectively. Such redundancyis not

-60-



ELECTRONIC FILING, RECEIVED. CLERK’S OFFICE NOVEMBER 3, 2005
* * * * * PCB 2006-073 * * * * *

necessary.Conditions7.2.9(d)(iihBt. 7,3•t~ett mitt 13). and 7.4.9(e)0i)(Blshouldhe deletedfrom

the permit.

1 57. Conditions7.2.9(e)(ii). 7.2.Q(e)(vli). 7.3.9(e)(ii~.7.3.9(e)(vii). 7.4.9t,d)(ii). and

7.4.9(d)(vii) requireDM6 to providethemnagnitudeof PM emissionsduring an incident where

the coal handlingoperationcontinueswithout the useof control me~tsures.DM6 hasestablished

that ii hasno meansto measurePM emissionsfrom any processon a continuingbasis.

Therefore, it is not appropriatefor the Agency to require reporting of the magnitudeof PM

ermiissions. Thoughit may seemto he a small difference, it is a difference with distinction to say

that what DM6 shouldhe reqLmiredto report is its estimateof the magnitudeof PM emissions,if

it ifl list report at all,

158. TheAgency usesthe wordprocessin Condition 7.2.9ffl(ii) ratherthan

operation,~ perhapsbecauseuseof operation ‘at this point would be repetitious. While tlmis may

seema veryniirior point, it is a point with a distinction. The wordprocess,as the Boardcansee

in Section 7.4 of the permit relative to the fly ashhandlingoperation.canbe abuzzword that

implicatesthe applicability of the processweight ratenile. DM6 wantsthereto he no possibility

that anyonecanincorrectly construecoal handlingas a processsubjectto the processweight rate

rule.

159. The Agency providedno rationaleandstill providesno authority for its inclusion

of Conditions7.2.9(d)(i)(B) and7.3.9(e)(i)(B), observationsof coal fines,and Condition

7.4.9(c)(i)(B), observationsof accumulationsof fly ashin the vicinity of the operation. The

Agency did addresstheseconditionsafterthe fact in the ResponsivenessSummary,but did not

ii “Recordsfor eachincident whenoperationolarmaffectedprocesscontinuedduringmnaltünctionor breakdown.

(l:flfl)h~I5is added.)
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proi ide aim acceptableraiiomiale as to aiiy the pro~ismousare ccci) there, The Agency says,i~ mmli

respectto the observationof eonditmons,as fOllows:

Likewise, tIme identification of ;mceuimmulatiomms of tines in the
vieiimiiy of a processdoes not require technical training. It irmerely
requiresthat nit mmidmvidual he ableto identity ac’eumulatiomisof coal
dust or other iiatermal. This is also aim actmon that could he

performedby a nmemnberof the general public. Moreover. this is a
reasonablerequiremneimifor the planEs for which ii is being applied.
which are required to implement operatingprogramsto mimi Irnize

enmlssionsof f’ticitive dust. At such plants, accumnalaiionsof tines
can potentiallv contribute to cmiii ssions ol ftmgi t i te ci tmst. as the~’
could becomeairbornein the wind.

ResponsivenessSnnimiiarv. p. 19. flie Imeart of the mnrmtter lies in the next—to..Iastsentence:

“plaits hiclm are required to imiiplcmnent operationpm’ogramims to mimmnmnzeemissionsof

fugitive dost.’’ This is accomplishedthrough tther nmeaumsunder35 lll.Admn,Code§ 212.309,

I 60. Observingaccumulationsof fly ashor fines is not an applicablerequirement;

therefore,their inclusion in the perniit violatesTitle V and ;lppalac/zianPoiier by’ imposingnew

substantiverequirementsupon the permnitteethrough the Title ‘V permit. A dcli tionally, reqairing

suchobservationscannotreasonablyhe included undergapfillimmg, as they arenot necessaryto

assureeornplmancewith time pemanit.

161. Given that the fly ash systemresults in few emissions,rarely breaksdown, and is

a closedsystem,thereis no apparentjustification for the trigger for additional recordkeeping

when operatingduring malfunction/breakdownbeing only onehourin Condition 7.4.9(e)(ii)(E)

comparedto the two hoursallowedfor coal handling (Condition7.2.9(i)(ii)([ )) and coal

processing(Condition 7.3.9(fl(ii)(E)). The Agencyhasprovidedno rationalefor this difference.

Moreover, in earlierversionsof the pennit, this time trigger wastwo hours, Seethe June2003

draft perniit andthe October2003 proposedpermit.
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I (‘2. Fortheserensons.all of’the conditionscontestedin tins section.inchttduig

Conditions7.2.9(b)(ii), 7.2.9(b)(iii), 7.2.9(d)(i)(B), 7 .2,9(d)(i )(B ). 7.2.9(e)(ii). 7.2.9~}(vii

7.2.9(1’)(ii) (includimmg ( f’)(ii)(F’)), 7.3.9(h)(ii). 7.3 .9(h)( iii). 7.3.9(c)(i )( B). 7.3.9(e)(ii )~B),

7.3.9(e)(i), 7.3 .9(c)( fl). 7.3 .9(fXii )(h), (7.4.9(h)(ii 7.4.0th)(iii), 7.4.9(c)(i~), 7.4.9(c)(ii)tB).

7.4.9(d)(ii), 7.4,9(d)(t’n), and7.4.9(e)( i)( F), are stayedconsistentwith the .APA, amid DM6

requeststhat the Board order theAgency to deleteor reviseeachof theseconditionsto address

tIme defmciemmcicsset fimm’th above.

(vi) Reporting Requirements for Coal handling, Coal Processing,andFly Ash H anWing
Operations

163. Coimditions7.2. l0(a)(im), 7.3.1Oa)(mi). and7.4. I0(n)(mi) requirenotification to the

Agency for operationof supportoperationsthat were not in compliancetvitlm time applicablework

practicesof Conditions7.2.6(a),7.3.6(a).and7.4.0(a).respectively,for morethan 12 hours or

fOur hourswith respectto ashhandling regardlessof whethertherewereexcessemissions.

Conditions 7.2.6(a).7.3.6(a), and 7.4.6(a) identil3’ the measuresthat DM6 employsto control

fugitive emissionsat the Baldwin Station. Thereare frequently I 2— or four—hourpermodswhen

the control measuresare not applied becauseit is not necessarythat they be applied or mt is

dangerous to apply thenm. Theseconditions should he annemided to reflect notification of excess

emissionsand not of failure to apply work practice control measureswithin the past 12 or four

hours. DM6 notesalso, consistentwith the discussionbelow, that the Agency hasprovided no

explanation as to why ash handling in Condition 7.4.10(a)(ii) hasonly a four-hour window while

coal handling and processinghave a 12-hour window.

164. Conditions 7.2.10(b)(i)(A), 7.3.10(b)(i)(A), and 7.4.10(b)(i)(A) require reporting

when the opacity limitation may have been exceeded. ‘l’hat a limitation ~gy have been exceeded
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doesnot r:sc to the level alan actuale.\eeecianre.]t is beyondthe scopeof tIme :\uemie\\

authority to requirereportingof suppositionsof exceedances.

I 65. ..\dditionalIv. in thesesameconditions(i.e., 7.2. I 0(h)(i)(A), 7.3. 1 U( h)ii)C). and

7,4.10(hht)(A). the Agency requiresreportingif opacity exceededthe limit for “five or nmmore 6-

minute nveragtimgperiods’(‘‘four or more’’ for ashhandling). Thenext sentencein the

Conditions 7.2. lO(h)(i)(A) and7.3. l0h)(i)( ) say. “(Otherwise. . . . fOr no moretiman five 6-

iii miule averaaingperiods....)‘‘I’ he ash Im andling provision says‘‘no nmorethan three’’

(Condition 7.4. 1 Otb)(m)(A)). The languagein Commdntmun7.4. h 0(h)(i)(A) is internally consistent:

however,time languagein Conditions7.2. I Ot h)I i )(A) and 7.3. I 0(b)(i)(A) is not. ‘J~heway these

two conditionsare writtemm, time permitteecannottell whether five six—mi nuteaveragingperiodsof

excessopacity readirmgsdo or do not requirereporting. In older versionsof the permit, five six—

minute‘averagingperiodsdid not trigger reporting. In fact, the Augtmst 2005 proposedversions

of the permit is time first time that five six-minuteaveragestriggeredrepom’ting. Theconditions

shouldhe amendedto clarify that excessopacity reportingin Conditions7.2. l0(h)(i)(A) and

7.3.10(h)(i)(A) is tnggercdafter five six-minuteaveragingperiodsand,asdiscussedbelow, that

theseaveragingperiodsshouldbe consecutiveor occurwithin sonic reasonableoutside

tinieframeandnot just randomly.

166. As is the casewith otherpermit conditionsfor the fly ash handlingoperations,the

reportingrequirementsduring mallimnction/brcakdownat Condition 7.4.lO(b)(i)(A) for this

supportoperationaredifferent from thosefor the coal handlingandcoal processingoperations.

DMG must notify the Agency immediately for eachincident in which opacityof the fly ash

operationsexceedsthe limitation for four or moresix-minuteaveragingperiods,while for coal

handlingandcoal processing,such notification is requiredapparently(see discussionabove)

-64-



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE NOVEMBER 3, 2005
* * * * * POB 2006-073 * * * * *

only after the six-minutea~eragingperids..S~eConditions 7.2.lt4litti)tAt and 7,3.IOIht(i)[:\).

f’hme Agency Imas providedno basis for thesedifferencesor for why it changedthie immnediate

reportingrequiretneimt for asim handlingfrom Jive six—ni inute a~eragin~periods,as in the October

2003 proposedpermit. to the hour six-mitnmuteaveragingperiods. Additionally. time Agency has

deletedthe time framedunngwhich tlmese opacityexceedaneesoccur in this provision~in all

threeseetioims— 7.2. 1 0(O)(i)(A). 7.3. I 0(h )(i )(A), and 7.4. I U(h )( i )(A). C.!.. the October2003

proposedpennmt. [he lack ol a filiiefrarne for theseopcralioims hasthe sameproblemsas

discussedaboveregardingthe boilers. Time trigger for reportingexcessopacityfor all threeof

theseoperationsshouldbe the sametiincframc. The Agency hasprovidedno usti fication as to

why they shouldhe difFerent.andgiven the commmplexitiesof time permittingrequirements

generally.havingthesereportingtmmeftamesdifferent addsanotherandan unnecessarylayerof

potential violation trips for the perniittee. No environmentalpurposeis servedby having timem

different.

167. TheAgency requiresat Conditions7.2, lO(h)(ii)(C), 7.3.10(b)(ii)(C), and

7.4.10(b)(ii)(C)that DM6 aggregatethe durationof all incidentsduring the precedingcalendar

quarterwhenthe operationscontinuedduring malfunction/breakdownwith excessemissions.

DM6 is alreadyrequired at Conditions7.2.10(b)(ii)(. ), 7.3.10(b)(ii)@), and7.4.lO(b)(ii)(A) to

providethe duration of each incident. It is not at all apparentto DM6 why the Agencyneeds

this additionalparticularbit of data. The Agency hasnot identified any applicablerequirement

that servesas thebasisfor this provisionotherthan the generalreportingprovisionsof Section

39.5 of the Act. It is not apparent that this requirement servesany legitimate gapfilling purpose.

Forthesereasons,theseconditionsshouldbe deletedfrom thepermit.

v> ‘That is. that the averagingperiodsareconsecutiveor occur wi thin Some timefhrne, suchas two hours.
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l0~ C’orlkltltonL 7.2.. ]~h)ta)(D).7.3.lC}(bt(ttdl)), and 7,4.l0fttli0(L)~)require

reportingthat therewereno incidermtsrif malfimmmetmomi’breakdown.and so no excessemissions,in

tlme qrmarterlv report. Reportingreqitirenmentsfor the supportoperatiommsduring

mal funetion/hreakdowii ~lmouldbe limited to reportbig excesscmi ssmonsand shouldnot he

required if thereare no excessenmissions.

I 60. For thesereasons,all of the conditionscontestedin this section,including

Conditions7.2. l0(ahii). 7.2.l(bh)(i)(A). 7,2.l0(h)(ii)(C). 7.2.l0(h)(ii)(D), 7.3. I0(a~(ii).

7.3.iO(h)(i)(A). 7.3.l0(h)(ii)(C). 7.3.I0(h)(ii)(D), 7.4.l0(a)(iit. 7.4.I0(h)(iflA). 7.4.I0(Hth)R),

and 7.4.1(.t(bhuhf) ). are stavedconsistentwith tIme 1\PA. and DMC’ requeststhat the Hoardorder

the .‘\gency to addressand correct the deficienciesidentified above, includingh~’taking actionto

limit Conditions7.2. I 0(ahii). 7.3. I 0~)(ii),aimd 7.4. 1 0(a)(ii) to miotitication wheim thereareexcess

emissionsratherthan wimemm control measureshavenot beenappliedfOr a 12-hourperiodor four-

hour period in time caseof ash handhng;to adda timefranmefor opacityexeeedanecsoccurring

during operationduringmalfunction/breakdownfOr immediatereportingto the Agency in

Conditions7.2.10(hxi)(A), 7.3.l0(b)(i)(A), and7,4. lO(b)(i)C ); to changethenumberof six-

minuteaveragingperiodsto six andto deletethe requirementfor reporting suppositionsof

excessopacity in Conditions7.2. lO(b)(i)C ), 7.3.10(h)(i)(A). and 7.4.lO(h)(i)(A); to delete

Conditions7.2. iO(h)(ii)(C). 7.3. I0(h)(h)(C), 7.4.10(b)(ii)~.

F’. Maintenance and RepairLogs
(Sections7.t, 7.2,7.3, 7.4)

170. ‘l’he permit includesrequirementsthat DM6 nmaintainniaintenaneeandrepair

logs for eachof the permittedoperations. However,therequirementsassociatedwith theselogs

di tIer amongthe various operations,wlmieh addsto the complexity of the permit unnecessarily.

SpeeifiealI~.Conditions7.1 .9-2(a)(ii), 7.2.9(a)(ii).7.3.9(a)(ri), and 7.4.9(a)(ii) requirelogs for

-66-



ELEOTRONIC FILING, RECEIVED, CLERK’S OFFICE NOVEMBER 3, 2005
* * * * * PCB 2006-073 * * * * *

eachcontrol deviceor fOr time permittedeqLt’ptiient ‘,vithotmt regardto evcessemIssionsor

nialtunetion/breakdowmi.Conditions7. I .9—4(h)(i), 7.2.9(f)(i), 7.3.9(fhi). and 7.4.9(e)(i)require.

or appearto require.logs fbr eotmiponentsof opcratiommsrelated to excessemissionsduring

ma] fiinctioimfbreakdown. Conditions7.2. 0( dhi )(C), 7.3.9(c)( i)(C). and 7.4.91c)ti)(C) require

descriptionsof recommendedrepairsandmaintenance,a review of previouslyrecommended

repairand maintenance,apparentlyaddressingtIme statusof the coimipletiomi of suelm repairor

maintenance.Conditions7 .2.9(dhii)(l3)—(1 1. 7.3.9(c)(ti)( B)—(E), and7.4.9(e)(ii)(B)—(E)go even

fOrther to require DM6 to record the observedconditionof time equipnientanda summaryof the

maintenanceaimd repair that hasbeenor will be perfonnedon that equipnient.a descriptionof the

niaintenarmceor repair that resultedt’ronm time inspection,arid a summaryof the inspector’s

opniion of tIme ability of the equipmentto effectively and reliably control emissions,

171. Eachsectionof the permit shouldbe consistenton the recordkceping

requirementsfor maintenanceandrepairof emissionunits muid their respectivepollutloim control

equipnment. Consistencyshouldhe maintainedacrossthe permit fOr maintenanceand repair logs

wherebyrecordsarerequiredonly if any emissionunit, operation,processor air pollution control

equipmenthas amalfunction andbreakdowmmwith excessemissions.

172. Conditions7.2.9(d)(i)(D),7.3.9(c)(i)(D) and7.4.9(c)(iXD) require“[a] summary

of the observedimplementationor statusof actualcontrol measures,as comparedto the

establishedcontrol measures.”DM6 doesnot understandwhat this means. Theseconditionsare

ambiguous,without clearmeaning,and shouldbe deletedfrom the permit.

173. Theserequirementsexceedthe limitations on the Agency’sauthority to gapEhl.

The purposesof maintainingequipmentare multifold, including optimizationof operationas

well as for environmentalpurposes. The scopeof the Agency’s concernis compliancewith
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environmentalImnimtatmc’mjs arid that is the scopeilium should apply to reeordkec~mtng.[he

inaintenancclogs required mm this permmt shouldhe consistemmtlylimited to logs of repairs

correctingnmeehaniealprohlemmmsthat causedexcessemissioims.

I 74. For tlmesereasons.mmli ol time eormditionscontestedi mm tim is section,including

Conditions7. .9—2(a)(ii). 7.2.9(d)(iftC). 7.2.91d)9)(D), 7.2.9(d)(h)(B)—(F)7.3.9(c)(ihC),

7.3.9(c)(i)(D), 7.3.9(c)(ii)(13)-(F).7.4.P(e)()(C). 7.4.9(chi)(D), amid 7.4.9(chii )(B)-(E), are

staedcoimsistermtwith the A PA. amid DM6 requeststhat time Boardorder the Agency to delete

theseeormdmtions tronm tIme perni it.

C. Distillate Fuel Oil Firecf Boiler
(St’etiomm 7.5)

1 75. Commdition 7.5.7—] (a)( I) requiresDM6 to determinetime opacityof the exhaust

fronm this boiler usingmimethod9 on aim annualbasis,unlesstime boiler operatedfor ‘less than 25

hoursin time calendaryear.” Although unclear,this seemsto meanthat DM6 shoulddetenmimime

whetherannualtestingis required in a given yearbasedon wlmetlicr the boiler hasoperated25 or

morehours iim than given year,~ hieh of’ coursemay not he known until the endof the calendar

year, For time first test. time Conditiorm seemsto requiretestingwithin the first 100 hoursof boiler

operationafler the peromit’s effectivedate,regardlessofthe hoursof operationin any given year.

Condition 7.5.7-l(a)(i)(B)requiresan opacity test within forty-five daysofa requestby time

Agency or the next dateof boiler operation,“whichever is later.” UnderCondition 7.5.7-

1(a)(iii), DM6 is to providesevenday’sadvancenoticeof”the dateandtimeof thetesting.”

Similarly, Condition 7.5.7-l(h)(i) providesthat PM andCO must betestedwithin ninety daysof

a requestby the Agency. UnderCondition 7.5.7-1(hXiv), DM6 is to providenoticethirty days

prior to such a I’M or CC) test.

-68-



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE NOVEMBER 3, 2005
* * * * * PCB 2006-073 * * * * *

1%. Conditions7.5.7-I(a)(m)and(ii f. a:id 7.5.7( ){i) and tmv. are amliitmarv muid

capricious. ‘lime boiler in questionoperatesonly inierniittently, and specific periodswhen it will

operateare often driveim by extrinsicconditions,such asweatheror emergencyoutages,that are

not predictable Accordingiv.DM6 mayimot beableto providenotice sevenor tlmirtv daysin

advammccof testing.which canonly occur while the boiler is operating. Similarly, DM6 rummy mmot

know in any given ear if the boiler ~viII operatenmorethan 25 lmours at lime tine whentIme boiler

may he calledon to operate,anmd so it would he di fl’icalt to deterimmincwhetherandwhentesting

would he required. Ftmrtlierimmore,by requiring testimmg upon written requestI or a hoiIcr that

operatesonly’ intermittently,the requestcould in effect dictate when the boiler operates.The

Agency has fOiled to explain the basesfOr timese conditions. The conditionsmire vague,

ambiguousand notpracticalor feasible. For thesereasonms,Conditions7.5.7—I(a)(i ) and (a)(iii).

and7.5-7.l(h)(i) amid (iv). all contestedherein,are stayedconsistentwith the APA. andDM6

requeststhat the Board order time Agency to correctthe deficienciesdescribedaboveby, among

otherthings,eliminating thme requirenmentsto providenoticesevenandthirty daysin advanceof

testing.

177. ‘The Agencyhas imposedinconsistentobligationsandrequirenmentswith respect

to emissiontesting requirements for heating and auxiliary boilers at issuein the five Tithe V

permits issuedto DM6, which includethe Baidwin permit andthe four otherTitle V permits

issuedto DM6 contemporaneouslywith theBaldwin permit. All four of thoseotherpermitsalso

are being appealedcontemporaneouslyherewith, The Agency has failed to provide any

explanationfor suchdifferentrequirementsamongthe permits. The different emissiontesting

requirementsfor heatingandauxiliary boilers, if sustained,would imposeadditional and

unnecessaryexpenseupon DM6 to comply andis arbitraryandcapricious. Accordingly, all

-69-



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE NOVEMBER 3, 2005
* * * * * P08 2006-073 * * * * *

requirementsand provisionsin c’ollditi’n ~‘.5.7- ol the Baldwin permit relatingto ennss~ons

testingare contestedhereinandarc stavedconsistentwith the A PA, and DM6 requeststhat time

Board orderthe .Agemicy to revisesucfm commditionsas appropriateto he cormsmstentanmmoimg the five

lithe V penitits issuedto DM6.

II. GasolineStura~eTank
(Si’t’liori 7,6)

(1) Tank Requireim,enIs

I 78. Retinemsamid suppliersof gasolineImave eernammmrequirementsunder35

IllAdmnCode § 215583. DM6 is not a ‘supplier” of gasolineas time tenmm is used in § 215.583;

rather,DM6 is a consumerof gasoline. ‘l’hme referenceto § 215,122(h)and 21 S.583tmi)( I) as

applicablestandardsin Conditiomm 7.6.4 or otherconditionsshould he deletedto the extent this

implies that timey imposeany swmmplnig, analysesor inspeetiomirequirementsupon DM6. Such

obligations of’ timis regulationare not ‘‘applicable requirements’’fr DM6.

179. Forthesereasons.consistentwith the APA, Conditions7.6.4 contestedhereimm, is

stayed.andDM6 requeststhat the Board order tIme Agency to reviseCondition 7.6.4 and related

conditionsto addressthe deficienciesset hOrth above.

(ii) Inspection Requirements

ISO. ~I’heBoard’sregulations fOr gasolinedistribution aresufficient to assure

compliance. Therefore,the Agency’s inclusionof pennit conditionsspecify~nginspectionsof

variouscomponentsof the gasolinestoragetank operationexceedsits authority to gapfihI. These

requirementsare at Condition 7.6.8. Certainly, thereis no regulatorybasisfor requiringany

annualinspectionswithin thetwo-month timeframeincludedin Condition 7,6.8. In addition, the

Agency hasprovided no explanationfor that selectedtimnefranme.and time timnefraimmeis arbitrary’

and capricious.
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181. TheretOre,consistentwinhi time A]’A. (‘onmdmtmomm 7.6.8 and time corresponding

recordkeepimmgconmdmtion. 7.6.9(b)(i). are eoimtestedherein.are stayedcommsistentwith time ,\PA,

and DM6 requests((mat the l3oardorder the Agencyto deletethesecoimditionms f’ronm the permit.

I. Testing Protocol Requirements
(Sections7.), 7.3, 7.4 and7.5)

182. The pernmit coimtmti ms testingprotocol requircmimentsiii Sections7.1, 73, 7~4and TS

that unnecessarilyrepeattime reqturementsset fOrth at Conditiomm 8.6.2. Cojmdition 8.6.2. a

GeneralPernmmit Conditi on. providesthat specific conditiomis ~vitim in Section 7 nmav Suliel’sedethe

provisionsof Condition 8.6.2. WheretIne conditionsin Seetiomi 7 do notsupersede(‘onditiomi

8.6.2 hut merelyrepeatit, thoseconditionsin Section7 should hedeleted. included as they are,

they potentially exposethe penn ttceto allegationsof violations busedupon multiple eormdmtions

whenthoseconditionsaremereredundancies.This is inequitable,it is arbitraryand capricious

andsuchconditionsin Section7 shouldhe deletedfrom the permit More specifically,

Conditions7.1 .7(e)(i\ 7.3.7(b)(iii), 7.4.7(b)(iii) and7.57—i (h)(iii) repeattime requirenmentthat

test planshe suhmittedto theAgency at least60 daysprior to testing. This 60-daysubmittal

requirementis part of Condition 8.6.2.

183. Conditions7.1.7(e),7.3.7(h)(v),7.4.7(b)(v)and7.5.7-1(h)(v), requireinformation

in the testreportthat is the sameas the information required by Condition 8.6.3. To the extent

that the information requiredby the conditionsin Section7 repeat the requirementsof Condition

8.6.3, theyshouldbe deleted.

184. For thesereasons,Conditions7.1 .7(c)(i), 7.1.7(e), 7.3.7(b)(iii), 7.3.7(b)(v),

7.4.7(b)(iii). 7.4.7(b)(v),7.5.7-1(b)(iii), 7.5.7-I(b)(v) andall other conditions that repeatthe

requirementsof Conditions8.6.2 or 8.6.3, all contestedherein,arestayedpursuantto the APA.
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and DM6 reLl1iest.~t]m:ii he Rt’ard order the Amener:o deleteall coimditions that repeat the

requirementsof Conditiomms8.6.2 or 8.6.3.

.J. Typographic and Factual Errors
(At! Sections)

(I) Generall~pograpine anti FactualErrors

I 85. the pennit containsnumerouscommdi ti onsthat are ftctually inaccurate,reference

time \vrommg conditionor a condition that doesnot exist or otherwisecontainerrors. 1 hese

inisiakesanderrorscreatecontusionand ambiguity, amid result in uneertaimmty re~ardinghow

certain conditions:ire to be iniplenmeimtedand interpreted.

I $6. rhe tohlowing conditionscontainthe following errors: (I) Conditiomm 1 .3

incorrectly lists as time operator‘‘Rick Dierrcx Director—OperationsEnvironmentalConiphiiumee’’;

(2) Condition 7. h .6—I (cXii )(R) incorrectlystatesthe emissionratefrom Paragraph54 of the

Schedule;(3) Condition 7.1.6-1(c)(iv) inaccuratelyidemitifiesthe relevantCEMS as a “N0x2

CEN1S”: (4) in Condition 7.1 .7(a)(iv)(B), the referencesto “precedingRATA” or languageof

similar import are in error; (5) 1mm Conditions7.1 .9—2(a)f) and(ii), referencesto “(1)” and“(2)”

should he to “(A)” amid “(B)”; (6) the 30—dayrolling averageS02enmmssionratecited in

Condition 7. I .9—3(h)(ii)(D) doesnot apply to the Baldwin Station;(7) Conditiomm 7. I . 10—

2(a)(i)(E) citesto Condition 7.1 .9-3(’a)( i)(C). but thereis no Condition 7.1 .9-3(a)(iiXC) in the

permit; (8) Conditions7.1.10—4(a)(ii)(A)(I) and(E3)( i) cite to Condition 7.1.10—2(e)(ii)(B), but

thereis no Condition 7. I . 1 0-2(e)(ii)(B) in the permit: (9) Condition 7,2.10(hXii)(A) shouldhe

reformattedto include (A)(1), (2) and (3); (10) therearetwo conditions7,3.9(f) in thepermit,

and the secondshouldhechangedto 7.3.9(g); (11) Condition 7.3.lO(h)(ii)(A) shouldbe

reformattedto include (A)( I). (2) and(3); (12) ‘Fly Ash Loadout”to railearswasincorrectly’

onmittedfrom Condition 7.4.2; (13) Condition 7.5.9(a)(iv)immcorreetlyreferencesCondition
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14) ConditLon 7.5.Qth) incorrectly referencesCondition 7.7.4(c).which doesnot

existin this pemun; (1 5) Condition 7.5, I 0(a)(ii) incorrectly referencesCondition 7.7.4(a),~ hich

doesnot existin this perniit: (1 6) Condition 7.5, (0(a) hasIwo sLthseetions“(ii)’’; (1 7) (‘onditioim

7.5. I 0(a)(ni)(B) incorrectly referencesCondition 7.7.10, which doesnot exist iii this penimit: (I 8)

Condition 7.1 .9—1(aRir) incorrectly refers to ‘‘conversion factors’’ ratherthan the calculations

usedby DM0 to deterniinethe hourly heat immput to the boiler; (19) (‘ondition ~.l .6—2(e)(iii)(C)

incorrectly cites to Condition 7. I .6~c)(i).which doesnot exist nm this permit; (20) Condition

.9—3(a)(iv} incorrectly cites to Conditiorm 7.1.6(h), which doestmot exist iim this permit; (21)

Condition 7.1.10—2(dXhi)(G) incorrectly cites to Condition 7.1 .9(h)(ii). whiclm doesnot exist in

tIns pernilt; (22) Condition 7. I . 12(d) incorrectly cites to Condition 7.) .9—47. I, which doesnot

exist in this permit; and (23) Condition 7.5.9(f) incorrectly cites to Coimdition 7.5.7(a),which

doesnot exist in timis permit.

I 87. For thesereasons,all of time condittotmscontestedin this section.includitmg

Conditions7. 1.6—1(c)(ii)(B). 7.1.6—1(e)(iv). 7. I .7(a)(iv)(B), 7. 1, 9—2(i’fli), 7. 1 .9—2(aflii), 7. 1 .9—

3(b)(ii)(D). 7.1 .1 0—2(a)(mXl ). 7.1 . I 0—4(a)(ii)(A)( 1), 7.1 . 1 0—4(a)(ii)(B)( I ). 7.2.10(b)(ii)(A),

7.3.9ffl, 7.3. l0(b)(ii)(A), 7.4.2. 7.4.10(b)(ii)(A),7.5.9(a)(iv). 7.5.9(b), 7.5.1 0(a)(ii), 7.5.10(a),

7.5.10(a)(iii)(B) and7.1.9-I(a)(ii), arc stayedconsistentwith the APA, andDM0 requeststhat

theBoard order the Agency to correcttheseerrors.

(ii) CapacityRatings

188. The pennit incorrectly lists the megawattgeneratingcapacityor rating in

Conditions4.0, 7.1.1,7.1.2 with respectto Boilers 1,2 and3. This infommtion is unnecessaryin

the pernutandcreatesconfusionand ambiguity. Furthermore,similar Conditionscontainedin at

least someotherTitle V permits issuedto other fiteilities in Illinois do not list generating

capacityor ratings. Thereis no reasonor authority to includemegawattcapacityor rating
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infoonntion. and iilcluH,’Ii of this ii-itonmiiition could lie inil)i’(’pcr ft construedus imposirc sonic

Idnim of limit.

189. For thesereasons.Conditions.4.0, 7.1.1 and 7.1.2. all contestedherein,arc stayed

consistent with time APA. and DM0 requeststhat time Board order the Agermcv to delete the

retcrencesto mega~kat i capacit ~‘ or rating.

K. StandardPermitConditions
(Section9)

190. DM0 is conccnncdwith the scopeof the term “authorizedrepresentative~’in

Condition 9.3. negandimigAgcmmcv smirveillance.. \t limes, time Agency or USFLPA may emnplo\

contractorswho would lie their auihmonizedrepresentativesto perfbnii taskstlmat could require

tlmenm to enterontoDM0’ s Iiropei~’. Such representatives,whetherthey are tIme Agency’s on

US[3PA 5 employeesor contractors,must he subjectto the limitations imposedby applieahhe

CommfidentialBusinessIn Ibnimmanon(‘‘Cf3 I’’) claims andby DM0 ‘s healthand safety rules. DM0

believesthat this condition needsto makeit clearthat DM0’s CBI andhealth and safety

requirementsare Iinmitatiomms (in surveillance.

191. For thesereasons,Condition 9.3. contestedherein, is stayedpursuantto the APA.

and DM0 requeststhat time Boardorder time Agency to clarify’ tIme limitations on surveillancein

the conditionas set forth above.

WFIERFFORF.for the reasonsset forth herein,PetitionerDM0 requestsa hearing

beforethe Boardto contestthe decisionscontainedin the CAAPP permit issuedto Petitioneron

or about September29, 2005. The conditions contestedherein, as well asany other related

conditionsthat the Boarddeterminesappropriate,are stayedpursuantto the APA or, in addition,

pursuantto Petitioner’srequestthat theBoard staythe entire permit. DMG’s stateoperation

pernmit issued for time l3nldwin Station will continuein full force andeI’fect, arid the ermvironme,mt
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\iII not he fi~mi~:iicdby this slav. Moreover, Pctiti’.uicr rcoucststhat the I3o~irdreinuiid the penrit

to the Agencyarid order it to appropriatelyrcvi seconditionscontesteihereimm andany other

relatedconditionsand to reissuetIme CAA I’!’ pcrimiit

Respectfullysubmitted.
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