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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MIDWEST GENERATION, LLC, )
FISK GENERATING STATION, )

)
Petitioner, )

)
v. ) PCB ___________

) (Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

NOTICE OF FILING

To: Pollution ControlBoard,Attn: Clerk Division ofLegal Counsel
JamesR. ThompsonCenter Illinois EnvironmentalProtectionAgency
100W.Randolph 1021 North GrandAvenue,East
Suite 11-500 P.O.Box 19276
Chicago,Illinois 60601 Springfield,Illinois 62794-9276

PLEASETAKENOTICEthat I havetodayfiled with theOffice oftheClerk ofthe
PollutioncontrolBoardtheoriginalandninecopiesoftheAppealofCAAPPPermitof
Midwest Generation,LLC, FiskGeneratingStationandtheAppearancesofSheldonA.
Zabel,KathleenC. Bassi, StephenJ. Bonebrake,JoshuaR. More,andKavitaM. Patel,copiesof
which areherewithserveduponyou.

KathleenC. Bassi

Dated: November2, 2005

SheldonA. Zabel
KathleenC. Bassi
Stephen3. Bonebrake
JoshuaR. More
Kavita M. Patel
SCHIFFHARDIN, LLP
6600SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MIDWEST GENERATION, LLC, )
FISK GENERATING STATION, )

)
Petitioner,

)
v. ) PCB ____________

) (Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

APPEARANCE

I herebyfile my appearancein this proceeding,on behalfof Midwest Generation,LLC,
FiskGeneratingStation.

KathleenC. Bassi

Dated: November2, 2005

SheldonA. Zabel
KathleenC. Bassi
Stephen3. Bonebrake
JoshuaR. More
Kavita M. Patel
SCHIFFHARDIN, LLP
6600SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MIDWEST GENERATION,LLC, )
FISK GENERATING STATION, )

)
Petitioner, )

)
v. ) PCB ____________

) (PermitAppeal— Air)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY,

)
Respondent. )

APPEARANCE

I herebyfile my appearancein thisproceeding,on behalfofMidwestGeneration,LLC,
Fisk GeneratingStation.

S9hen . Bonebrake

Dated: November2, 2005

SheldonA. Zabel
KathleenC. Bassi
StephenJ. Bonebrake
JoshuaR. More
KavitaM. Patel
SCHIFFHARDIN, LLP
6600SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 2, 2005*****PCB2006Q57*****

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MIDWEST GENERATION, LLC, )
FISK GENERATING STATION, )

)
Petitioner, )

)
v. ) PCB ___________

) (Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY, )

)
Respondent. )

APPEARANCE

I herebyfile my appearancein this proceeding,on behalfofMidwest Generation,LLC,
Fisk GeneratingStation.

JoshuaR. More

Dated: November2, 2005

SheldonA. Zabel
KathleenC. Bassi
StephenJ. Bonebrake
JoshuaR. More
KavitaM. Patel
SCHIFFHARDIN, LLP
6600SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORETHE ILLINOIS POLLUTION CONTROL BOARD

MIDWEST GENERATION, LLC, )
FISK GENERATING STATION, )

)
Petitioner,

)
v. ) PCB ___________

) (Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

APPEARANCE

I herebyfile my appearancein this proceeding,onbehalfof Midwest Generation,LLC,
Fisk GeneratingStation.

- -

KavitaM. Pate)

Dated: November2, 2005

SheldonA. Zabel
KathleenC. Bassi
StephenJ. Bonebrake
JoshuaR. More
Kavita M. Patel
SCHIFFHARDIN, LLP
6600SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MIDWEST GENERATION, LLC, )
FISK GENERATING STATION,

)
Petitioner, )

)
V. ) PCB ___________

) (Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY, )

)
Respondent. )

CERTIFICATE OF SERVICE

I, the undersigned,certify that I haveservedthe attachedAppeal ofCAAPP Permit of
Midwest Generation,LLC, Fisk GeneratingStation andAppearancesof SheldonA. Zabel,
KathleenC. Bassi,StephenJ. Bonebrake,JoshuaR. More,andKavita M. Patel,

by electronicdeliveryuponthefollowing andby electronicandfirst classmail upon
person: the following person:

PollutionControl Board,Attn: Clerk Division ofLegal Counsel
JamesR. ThompsonCenter Illinois EnvironmentalProtectionAgency
100 W. Randolph 1021 North GrandAvenue,East
Suite 11-500 P.O. Box 19276
Chicago,Illinois 60601 Springfield,Illinois 62794-9276

-

athleenC. Bassi

Dated: November2, 2005

SheldonA. Zabel
KathleenC. Bassi
StephenJ.Bonebrake
JoshuaR. More
KavitaM. Patel
SCI-IIFF HARDIN, LLP
6600 SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MIDWESTGENERATION,LLC, )
FISK GENERATING STATION, )

)
Petitioner, )

)
V. ) PCB ___________

) (Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

APPEARANCE

I herebyfile my appearancein thisproceeding,onbehalfof Midwest Generation,LLC,
Fisk GeneratingStation.

Dated: November2, 2005

SheldonA. Zabel
KathleenC. Bassi
StephenA. Bonebrake
JoshuaR. More
KavitaM. Patel
SCHIFFI{ARDIN, LIP
6600 SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

MIDWEST GENERATION,LLC,
FISK GENERATING STATION, )

)
Petitioner, )

)
v. ) PCB___________

) (Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY, )

)
Respondent.

APPEAL OF CAAPP PERMIT

NOW COMES Petitioner,MIDWESTGENERATION, LLC, FISK GENERATING

STATION (“Petitioner,” “Fisk,” or “MidwestGeneration”),pursuantto Section40.2 ofthe

Illinois EnvironmentalProtectionAct (“Act”) (415 ILCS 5/40.2)and35 Ill.Adm.Code § 105.300

el seq.,andrequestsa hearingbeforetheBoardto contestthedecisionscontainedin thepermit

issuedto Petitioneron September29,2005,undertheCleanAir Act PermitProgram(“CAAPP”

or “Title V”) set forth at Section39.5 ofthe Act (415 ILCS 5/39.5). In supportofits Petition,

Petitionerstatesas follows:

I. BACKGROUND

(35 HI.Mm.Code § 105.304(a))

1. OnNovember15, 1990, CongressamendedtheCleanAir Act (42U.S.C.

§~740l-7671q)andincludedin theamendmentsatTitle V arequirementfor a national

operatingpermit program. TheTitle V programwasto be implementedby stateswith

approvedprograms.Illinois’ Title V program,theCAMP, wasfully andfinally approvedby

theU.S. EnvironmentalProtectionAgency(“USEPA”) on December4, 2001(66Fed.Reg.

72946). The Illinois EnvironmentalProtectionAgency(“Agency”) hashad theauthority to
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issueCAAPPpermitssinceatleastMarch 7, 1995,whenthestatewasgrantedinterim

approvalof its CAAPP(60 Fed.Reg.12478). Illinois’ Title V programis set forth atSection

39.5 oftheAct, 35 III.Adm.Code201.SubpartF, and35 Ill.Adm.CodePart270.

2. TheFisk GeneratingStation(“Fisk” or the “Station”), AgencyID. No.

031600AMI, is an electricgeneratingstationownedby MidwestGeneration,LLC, and

operatedby MidwestGeneration,LLC — Fisk GeneratingStation, TheFisk electrical

generatingunit (“EGU”) went online in 1959. TheFisk GeneratingStationis locatedat 1111

WestCermakRoad,Chicago,CookCounty, Illinois 60608-4536,within theChicagoozone

andPM2.5’ nonattaimnentareas.Fisk is an intermediateloadplant andcangenerate

approximately348 megawatts.MidwestGenerationemploys65 peopleat theFisk Generating

Station.

3. Midwest Generationoperatesacoal-firedboiler andan auxiliary boiler atFisk

thathavethecapabilityto fire atvariousmodesthat includethecombinationof coal,natural

gas,andlorfuel oil astheirprincipalfuels. h~addition,the boilersfife naturalgasor fuel oil as

auxiliary fuel during startupand for flame stabilization. Certain alternativefuels,suchasused

oils generatedon-site,maybe utilized aswell. Fisk alsooperatesassociatedcoalhandling,

coalprocessing,andashhandlingactivities. In additionto theboilers,Fisk operates8 gas-and

oil-fired turbines,usedduringpeakdemandperiods. Finally, thereis a500-gallongasoline

tank locatedatFisk, to providefuel for Stationvehicles.

4. Fiskis amajorsourcesubjectto Title V. Fisk is subjectto theEmissions

ReductionMarket System(ERMS)buthaslimited its emissionsofvolatile organiccompounds

(“VOC”) to lessthan15 tonsper ozoneseasonandso is not requiredto hold andsurrender

‘Particulatematterlessthan2.5 micronsin aerodynamicdiameter

-2-



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 2, 2005PCB 2005 057

allotmenttradingunits (ATUs). TheEGU at Fiskis subjectto both ofIllinois’ NOx reduction

programs:the“0.25 averaging”programat35 Ill.Adm.Code 217.SubpartsV andthe “NOx

tradingprogram”or “NOx SIP call” at35 Ill.Adm.Code 217.SubpartW. Fisk is subjectto the

federalAcid RainProgramat Title IV oftheCleanAir Act andwasissuedaPhaseII Acid

RainPermiton March 18,2005.

5. Emissionsof nitrogenoxides(“NOx”) from theEGU arecontrolledby low

NOx burnersandoverfireair. Emissionsofsulfur dioxide (“SO2”) from theEGU are

controlledby limiting thesulfurcontentofthe fuel usedfor theboilers. Likewise,Fisk

monitorsandlimits thesulfurcontentofthe fuel oil usedatthestationin theboilerand

turbines. Particulatematter(“PM”) emissionsfrom theboiler arecontrolledby an electrostatic

precipitator(“ESP”). PM emissionsresultingfrom themilling ofpyrites is controlledby a

baghouse.FugitivePM emissionsfrom variousothercoalandashhandlingactivitiesare

controlledthroughbaghouses,enclosures,covers,dustsuppressants,andwatersprays,as

necessaryandappropriate.Emissionsofcarbonmonoxide(“CO”) arelimited throughgood

combustionpracticesin theboilers. VOC emissionsfrom thegasolinestoragetank are

controlledby theuseofasubmergedloading pipe. Additionally, bulk distributorsofthe

gasolinestoredin the tankdeliver gasolinethatcomplieswith theapplicableReidvapor

pressureandarerequiredto comply with StageI vaporcontrolmechanismsandprocedures,

bothby rule andby contract.

6. TheAgencyreceivedtheoriginal CAMP permit applicationfor theFisk

Stationon September7, 1995,andassignedApplicationNo. 95090081. Petitioner

substantiallyupdatedthis applicationMarch 23, 2003,March 26, 2003 andAugust2, 2005.

TheCAAPPpermitapplicationwastimely submittedandupdated,andPetitionerrequested

-3-
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andwas grantedan applicationshield,pursuantto Section39.5(5)(h). Petitionerhaspaidfees

as set forth at Section39,508)of theAct sincesubmittingtheapplicationfor aCAAPPpermit

for theFiskGeneratingStation,totaling$1.6million since1995. Fisk’s stateoperatingpermits

havecontinuedin full forceandeffect sincesubmittalof theCAAPPpermitapplication,

pursuantto Sections9.1(0and39.5(4)(b) of theAct.

7. TheAgencyissueda final draft permit for public reviewon June4, 2003. The

Agencysubsequentlyheldahearingon thedraft permiton August 11, 2003, in theCity of

Chicago,which representativesofMidwest Generationattendedandpresentedtestimony.

Midwest Generationfiled writtencommentswith theAgencyregardingthe Fiskdraftpermit

on September24, 2003.2 TheAgencyissueda proposedpermit for theFisk Stationon October

6, 2003. Although this permit wasnot technicallyopenfor public comment,asit hadbeensent

to USEPAfor its commentasrequiredby Title V oftheCleanAir Act, Midwest Generation,

nevertheless,submittedcommentson November19, 2003. Subsequently,in December2004,

theAgencyissuedadraft revisedproposedpermitfor Petitioner’sandotherinterestedpersons’

comments.Midwest Generationagaincommented.TheAgencyissuedaseconddraft revised

proposedpermitin July 2005andallowedthePetitionerandotherinterestedpersons10 daysto

comment.At thesametime, theAgencyreleasedits preliminaryResponsivenessSummary,

which wasadraftofits responseto comments,andinvited commenton thatdocumentaswell,

MidwestGenerationsubmittedcommentson this versionof thepermitsproposedfor all six of

its generatingstationstogetherandon thepreliminaryResponsivenessSummaryon August1,

2 MidwestGenerationhasattachedthe appealedpeniiit to this Petition. However,the draft andproposed

permitsand otherdocumentsreferredto hereinshouldbeincluded in theadministrativerecordthat theAgency will
file. Otherdocumentsreferredto in this Petition, suchas casesor Boarddecisions,areeasilyaccessible.In the
interestsofeconomy,then,Midwest Generationis notattachingsuchdocumentsto this Petition.

-4-
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2005. TheAgencysubmittedthe revisedproposedpermitto USEPAfor its 45-dayreviewon

August 15, 2005. TheAgencydid not seekfurthercommenton thepermit from thePetitioner

or otherinterestedpersons,andMidwest Generationhasnot submittedany furthercomments,

basedupon theunderstandingthat theAgencyhadeveryintentionto issuethepermit attheend

ofUSEPA’sreviewperiod.

8. Thefinal permit was, indeed,issuedon September29, 20O5.~Althoughsome

of Petitioner’scommentshavebeenaddressedin thevariousiterationsofthepermit, it still

containstermsandconditionsthat arenot acceptableto Petitioner,includingconditionsthat are

contraryto applicablelaw andconditionsthat first appeared,at leastin theirfinal detail,in the

August2005proposedpermit anduponwhichPetitionerdid not havetheopportunityto

comment. It is for thesereasonsthat Petitionerherebyappealsthepermit. Thispermit appeal

is timely submittedwithin 35 daysfollowing issuanceof thepermit. Petitionerrequeststhat

theBoardreviewthepermit,remandit to theAgency, andordertheAgencyto correctand

reissuethepermit,without furtherpublic proceeding,asappropriate.

II. EFFECTIVENESS OF PERMIT

9. Pursuantto Section 10-65(b)ofthe Illinois Administrative ProceduresAct

(“APA”), 5 ILCS 100/10-65,andtheholding in Borg-WarnerCorp. v. Mauzy,427 N.E. 2d 415

(Ill.App.Ct. 1981)(“Borg-Warner”), theCAAPPpermit issuedby theAgencyto Midwest

Generationfor theFisk GeneratingStationdoesnot becomeeffectiveuntil afteraruling by the

Board on the permit appealand,in theeventof a remand,until theAgencyhasissuedthe

permit consistentwith theBoard’sorder. Section10-65(b)providesthat “when a licenseehas

‘See USEPA/RegionS’sPerinilswebsiteat C http://www.epa.gov/regignS/air/permitslilonline.
htm > + “CAAPPpermit Records”4 “Midwest GenerationEME, LLC” for thesourcelocatedat 1111 West
CermakRoad,Chicago,for thecomplete“trail” of themilestoneactiondatesfor this permit.

-5-
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madetimely and sufficientapplicationfor the renewalofa license03’ anewlicensewith

referenceto anyactivity ofa continuingnature,theexisting licenseshall continuein full force

andeffect until the final agencydecisionon theapplicationhasbeenmadeunlessa laterdateis

fixed by orderof areviewingcourt.” 5 ILCS 100/10-65(b).TheBorg-Warnercourtfoundthat

with respectto an appealedenviromnentalpermit, the“final agencydecision”is the final

decisionbytheBoard in anappeal,not the issuanceof thepermit by theAgency. Borg-

Warner,427 N.E. 2d 415 at422; seealso IBP, Inc. v, IL EnvironmentalProtectionAgency,

1989WL 137356(Ill. Pollution ControlBd. 1989);Electric Energy,Inc. v. IlL Pollution

ControlBd, 1985 WL 21205 (III. Pollution Control Rd. 1985). Therefore,pursuantto the

MA asinterpretedby Borg-Warner,theentirepermit is not yet effectiveandtheexisting

permitsfor thefacility continuein effect.

10. TheAct providesatSections39.5(4)(b)and 9.1(f) that the stateoperating

permitcontinuesin effectuntil issuanceoftheCAAPPpermit. UnderBorg-Warner,the

CAAPPpermit doesnot becomeeffectiveuntil theBoardissuesits orderin this appealandthe

Agencyhasreissuedthepermit. Therefore,Midwest Generationcurrentlyhasthenecessary

permits to operatetheFiskGeneratingStation.

11. In thealternative,to avoidany questionasto the limitation on thescopeof the

effectivenessof thepermitundertheAPA, MidwestGenerationrequeststhat theBoard

exerciseits discretionaryauthorityat 35 Ill.Adm.Code § 105.304(b)andstay theentirepermit.

Suchastayis necessaryto protectMidwest Generation’sright to appealandto avoid the

impositionofconditionsbeforeit is ableto exercisethatright to appeal. Further,compliance

with the myriadof newmonitoring,inspection,recordkeeping,andreportingconditionsthat

arein theCAAPPpermitwill beextremelycostly. To comply with conditionsthat are

-6-
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inappropriate,asMidwestGenerationallegesbelow,wouldcauseirreparableharmto Midwest

Generation,including the impositionof theseunnecessarycostsandthe adverseeffect on

Midwest Generation’sright to adequatereviewon appeal. Midwest Generationhasno

adequateremedyat law otherthanthis appealto the Board. MidwestGenerationis likely to

succeedon themeritsof its appeal,astheAgencyhasincludedconditionsthatdo not reflect

“applicablerequirements,”asdefinedby Title V, and hasexceededits authorityto impose

conditionsor theconditionsarearbitraryandcapricious. Moreover, theBoardhasstayedthe

entiretyof all theCAAPPpermitsthat havebeenappealed.SeeBridgestone/FirestoneQO”

RoadTire Companyv. IEPA, PCB02-31(November1, 2001);LoneStarIndustries,Inc. v.

IEPA, PCB 03-94(January9,2003);Nielsen& Brainbridge,L.L.C. v. IEPA,PCB 03-98

(February6, 2003);Saint-GobainContainers,Inc. v. IEPA,PCB04-47 (November6, 2003);

ChampionLaboratories, Inc. v. IEPA, PCB 04-65 (January8, 2004);Noveon,Inc. v. IEPA,

PD 04-102(January22, 2004);MidwestGeneration,LLC— Collins GeneratingStationv.

IEPA, PCB 04-108(January22, 2004);BoardofTrusteesofEasternIllinois Universityv.

IEPA, PCB 04-110(February5, 2004);EthylPetroleumAdditives,Inc., v. JEPA,PCBa4~113

(February5, 2004);OasisIndustries,Inc. v, IEPA,PCB04-116(May 6, 2004).

12. Finally, a largenumberofconditionsincludedin this CAAPPpermit are

appealedhere. To requiresomeconditionsoftheCAAPPpermitto remainin effect while the

contestedconditionsarecoveredby theold stateoperatingpermitscreatesan administrative

environmentthat would be, to saythe least,veryconfusing. Moreover,theAgency’sfailure to

providea statementofbasis,discussedbelow,renderstheentirepermit defective. Therefore,

MidwestGenerationrequeststhat theBoardstaytheentirepermitfor thesereasons.

-7-
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13. In sum,pursuantto Section10-65(b)of theAPA andBorg-Warner,theentirety

of theCAAPPpermit doesnot becomeeffectiveuntil thecompletionoftheadministrative

process,which occurswhentheBoardhasissuedits final ruling on theappealandtheAgency

hasactedon anyremand.(Forthesakeof simplicity, hereaftertheeffectof theAPA will be

referredto asa “stay.”) In thealternative,MidwestGenerationrequeststhat theBoard,

consistentwith its grantsofstayin otherCAAPPpermit appeals,becauseof thepervasiveness

of theconditionsappealedthroughoutthepermit, to protectMidwest Generation’sright to

appealandin the interestsof administrativeefficiency,staytheentirepermitpursuantto its

discretionaryauthorityat35 Ill.Adm.Code § 105.304(b). In addition, suchastaywill

minimize the risk of unnecessarylitigation concerningthequestionof astayandexpedite

resolutionoftheunderlyingsubstantiveissues.Thestateoperatingpermitscurrently in effect

will continuein effect throughoutthependencyoftheappealandremand.Therefore,the

Stationwill remainsubjectto thetermsandconditionsof thosepermits. As theCAMP permit

caimotimposenewsubstantiveconditionsupon apermittee(seediscussionbelow),emissions

limitations arethesameunderbothpermits. Theenvironmentwill not be harmedby a stayof

theCAAPPpermit.

Ill. ISSUESON APPEAL
(35 ULAdm.Code% I 05.304(a)(2), (3), and (4))

14. As apreliminarymatter,theCAAPP permitsissuedto theFisk Generating

Stationarid20 of theothercoal-firedpowerplantsin thestateon thesamedatearevery similar

in content, Thesamelanguageappearsin virtually all ofthepermits, thoughtherearesubtle

variationsto someconditionsto reflecttheelementsof uniquenessthataretrueatthestations.

For example,not all stationshavethesametypesof emissionsunits. Someunitsin thestate

aresubjectto New SourcePerformanceStandards(“NSPS”), perhapsNew SourceReview

-8-
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(“NSR”) orPreventionofSignificantDeterioration(“PSD”), or otherstateor federalprograms,

while othersarenot. Applicablerequirementsmaydiffer becauseofgeographiclocation. As a

result,the appealsof thesepermitsfiled with theBoardwill be equallyasrepetitiouswith

elementsofuniquenessreflectingthestations.Further,the issueson appealspanthe gamutof

simpletypographicalerrorsto extremelycomplexquestionsof law. Petitioner’spresentation

in thisappealis by issueper unit type,identifying thepermit conditionsgiving riseto the

appealandtheconditionsrelatedto themthatwould be affected,should theBoardgrant

Petitioner’sappeal. Petitionerappealsall conditionsrelatedto theconditionsgiving rise to the

appeal,however,whethersuchrelatedconditionsareexpresslyidentifiedornot below.

15. TheAct doesnot requirea permitteeto haveparticipatedin thepublicprocess;

it merelyneedsto object,afterissuance,to a termor conditionin apermit in orderto have

standingto appealthepermit issuedto him. SeeSection40.2(a)of theAct (theapplicantmay

appealwhile othersneedto haveparticipatedin thepublic process).However,Midwest

Generation,aswill be evidencedby theadministrativerecord,hasactivelyparticipatedto the

extentallowedby theAgencyin thedevelopmentofthis permit. In someinstances,as

discussedin furtherdetailbelow, theAgencydid notprovideMidwest Generationwith a

viableopportunityto comment,leavingMidwestGenerationwith appealasits only alternative

asa meansofrectifying inappropriateconditions. Theseissuesareproperlybeforethe Board

in this proceeding.

16. Section39.5(7)(d)(ii) oftheAct grantstheAgencytheauthorityto “gapfihl.”

“Gapflhling” is the inclusion in thepermitofperiodicmonitoringrequirements,wherethe

underlyingapplicablerequirementdoesnot includethem. This languagefaithfully reflects40

CFR§ 70.6(a)(iii)(B), thesubjectoflitigation in AppalachianPowerCompanyv. EPA,208

-9-



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 2, 2005*****pCB2005057*****

F.3d 1015 (D.C. Cit. 2000). Thecourt in AppalachianPower foundthatstateauthoritiesare

precludedfrom includingprovisionsin permitsrequiringmorefrequentmonitoring4thanis

requiredin theunderlyingapplicablerequirementunlesstheapplicablerequirementcontained

no periodic testingormonitoring,specifiedno frequencyfor testingormonitoring,orrequired

only a one-timetest. AppalachianPowerat 1028.

17. TheAppalachianPowercourtalsonotedthat “Title V doesnot impose

substantivenewrequirements”andthat testmethodsandthe frequencyat which theyare

required“are surely ‘substantive’requirements;they imposedutiesandobligationson those

who areregulated.” AppalachianPowerat 1026-27. (Quotationmarksandcitationsin

original omitted.) Thus,wherethepermitting authority,heretheAgency, becomesover-

enthusiasticin its gapfilling, it is imposingnewsubstantiverequirementscontraryto Title V.

18. TheAgency,indeed,hasengagedin gapfilling, assomeoftheBoard’s

underlyingregulationsdo not providespecificallyfor periodicmonitoring. C.f, 35

Ill.Adm.Code 212.SubpartE. However,theAgencyhasalsoengagedin over-enthusiastic

gapfllling in someinstances,as discussedin detail below. Theseactionsare arbitraryand

capriciousandarean unlawfulassumptionofregulatoryauthoritynot grantedby Section39.5

of theAct. Moreover,contraryto AppalachianPower,they,by theirnature,unlawfully

constitutetheimpositionofnewsubstantiverequirements.WherePetitioneridentifies

inappropriategapfilling asthebasisfor its objectionto atermorconditionofthepermit,

PetitionerrequeststhattheBoard assumethisprecedingdiscussionofgapfilling aspartofthat

discussionof thespecifictermorcondition.

4Notethat testing maybe a typeofmonitoring. SeeSection39.5(7Xd)(ii) ofthe Act.
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19. In a numberof instancesspecificallyidentifiedanddiscussedbelow, the

Agencyhasfailed to providerequiredcitationsto theapplicablerequirement.“Applicable

requirements”arethosesubstantiverequirementsthat havebeenpromulgatedor approvedby

USEPApursuantto theCleanAir Act which directly imposerequirementsupon a source,

including thoserequirementsset forth in thestatuteor regulationsthatarepartofthe Illinois

SIP. Section39.5(1). Generalprocedural-typerequirementsor authorizationsarenot

substantive“applicablerequirements”andarenot sufficientbasisfor a substantivetermor

conditionin thepermit.

20. TheAgencyhascitedgenerallyto Sections39.5(7)(a),(b), (e), and(1)of the

Act or to Section4(b) oftheAct, but it hasnot citedto thesubstantiveapplicablerequirement

that servesasthebasis for thecontestedconditionin thepermit. Only applicablerequirements

maybe includedin thepermit,5 andtheAgencyis requiredby Title V to identif~’its basisfor

inclusionofapermit condition(Section39.5(7’)(n)). If theAgencycannotcite to the

applicablerequirementandtheconditionis notpropergapfllling, theconditioncannotbe

includedin thepermit. The Agencyhasconfusedgeneraldata-andinformation-gathering

authoritywith “applicablerequirements.”Theyarenot thesame. Section4(b) oftheAct

cannotbeconvertedinto anapplicablerequirementmerelybecausetheAgencyincludesit as

thebasisfor acondition. Failureto cite theapplicablerequirementis groundsfor theBoardto

remandthetermor conditionto theAgency.

21. Moreover,theAgency’sassertionin theResponsivenessSummarythat its

generalstatutoryauthorityservesas its authorityto include conditionsnecessaryto

“accomplishthepurposesoftheAct” misstateswhatis actuallyin theAct. Responsiveness

5AppalachianPower,208 F.3d at 1026.
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Summary,p. 15; seeSection39.5(7)(n). Section393(7)(a)saysthat thepermit is to contain

conditionsnecessaryto “assurecompliancewith all applicablerequirements.”(Emphasis

added.) For the Agencyto assumebroaderauthority thanthat grantedby the Act is unlawful

andarbitrary andcapricious.

22. Anothergeneraldeficiencyof theCAAPPpermittingprocessin Illinois is the

Agency’srefusalto developand issueaformal statementofbasisfor thepermit’sconditions.

Thisstatementofbasisis to explainthepermittingauthority’srationalefor the termsand

conditionsofthepermit. It is to explainwhy theAgency madethedecisionit did, andit is to

providethepermitteetheopportunityto challengetheAgency’srationaleduring thepermit

developmentprocessorcommentperiod. Title V requiresthepermittingauthority to provide

sucha statementofbasis. Section39.5(7)(n)oftheAct. TheAgency’safter-the-fact

conglomerationofthevery shortprojectsummaryproducedatpublic notice,thepermit, and

theResponsivenessSummaryarejustnotsufficient. Whenthepermitteeandthepublic are

questioningrationalein comments,it is evident thattheAgency’sview ofa statementofbasis

is notsufficient. Further,theResponsivenessSummaryis preparedafter thefact; it is not

providedduring permit development.Therefore,it cannotserveasthestatementof basis. The

lack of aviablestatementofbasis,denyingthepermitteenoticeof theAgency’sdecision-

makingrationaleandtheopportunityto commentthereon,makestheentirepermitdefective

andis, in andof itself, abasisfor appealandremandof thepermitandstay oftheentirepermit.

A. IssuanceandEffectiveDates
(Cover Page)

23. TheAgencyissuedtheCAAPPpermit that is thesubjectofthis appealto

Midwest Generation/FiskGeneratingStationon September29, 2005,at7:18 p.m. The Agency

notified MidwestGenerationthat thepermitshadbeenissuedthroughemailssentto Midwest

-12-
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Generation.Theemail indicatedthat thepermitswereavailableon USEPA’swebsite,where

Illinois’ permitsarehoused.However,thatwasnot thecase.MidwestGenerationwasnot

ableto locatethepermitson thewebsitethatevening.

24. The issuancedateof thepermitsbecomesimportantbecausethat is alsothedate

that commencesthecomputationof time for filing an appealof thepermit andfor submitting

certaindocuments,accordingto the languagein thepermit,to the Agency. USEPA’swebsite

identifiesthat dateasSeptember29, 2005. If that dateis alsotheeffectivedate,many

additionaldeadlineswould be triggered,including theexpirationdateas well asthe dateby

which certainotherdocumentsmustbe submittedto theAgency. More critical, however,is

thefactthat oncethepermit becomeseffective,MidwestGenerationis obligedto comply with

it, regardlessof whetherit hasanyrecordkeepingsystemsin place,any additional control

equipmentthatmight be necessary,newcompliancerequirements,andso forth. It took the

Agencyover two yearsto issuethe final permit; the first draftpermitwasissuedJune4, 2003.

Overthat courseoftime, theAgencyissuednumerousversionsofthepermit, andit has

changedconsiderably.Therefore,it is unreasonableto expectMidwest Generationto have

anticipatedthe final permitto thedegreenecessaryfor it to havebeenin complianceby 7:18

p.m. on September29, 2005.

25. Moreover,publicationofthepermiton a websiteis not “official” notification in

Illinois. Thecompanycannotbe deemedto “have” thepermituntil theoriginal,signedversion

of the permithasbeendelivered. NeitherIllinois’ rulesnortheAct havebeenamendedto

reflectelectronicdelivery ofpermits. Therefore,until thepermit is officially deliveredto the

company,it shouldnotbe deemedeffective. Fisk’s CAAPPpermit wasofficially deliveredvia

theU.S. PostalServiceon October3, 2005.

-13-
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26. NeithertheAct nor theregulationsspecifywhenpermitsshouldbecome

effective. Prior to theadventof TitleV. however,sourceshavenotbeensubjectto such

numerousanddetailedpermit conditionsandexposedto enforcementfrom so manysides.

UnderTitle V, notonly theAgencythroughtheAttorneyGeneral,butalsoUSEPAandthe

generalpublic canbring enforcementsuits for violation ofthe leastmatterin thepermit. If the

issuancedateis theeffectivedate,thenthishasthepotentialfor tremendousconsequencesto

thepermitteeandis extremelyinequitable.

27. If theeffectivedateofthepermit is September29, 2005,this alsowould create

an obligationto performquarterlymonitoringandto submitquarterlyreports(c.j Condition

7.1.10-2(a)),for thethird quarterof 2005,consistingof lessthan30 hoursof operation. The

requirementto performquarterlymonitoring,recordkeeping,andreportingfor a quarterthat

consistsoflessthan30 hoursof operation,assumingthepermitteewould evenhave

compliancesystemsin placeso quickly after issuanceof thepermit,is overlyburdensomeand

would notbenefittheenvironmentin any manner.Therefore,therequirementis arbitraryand

capricious.

28. A moreequitableandlegalapproachwould be for theAgencyto delaythe

effectivedateof afinal permit for aperiodof timereasonablysufficientfor sourcesto

implementanynewcompliancesystemsnecessarybecauseofthetermsofthepermitor at

leastuntil thetime for thesourceto appealthepermithasexpired,so that anappealcanstay

thepermituntil theBoardcanrule.

29. Consistentwith theAPA, theeffectivedateofthepermit, contestedherein,is

stayed,andMidwestGenerationrequeststhat theBoardordertheAgencyto establishan

effectivedatesomeperiodoftimeafter thepermitteehasreceivedthepermitfollowing remand

-I4~
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andreissuanceofthepermit to allow thepennitteesufficient time to implementthe systems

necessaryto comply with all requirementsin this verycomplexpermit.

B. OverallSourceConditions
(Section 5)

(i) Recordkeepingof and Reporting HAP Emissions

30. The CAAPPpermitissuedto theFiskGeneratingStationrequiresMidwest

Generationto keeprecordsof emissionsof mercury,hydrogenchloride,andhydrogenfluoride

— all HAPs—and to reportthoseemissionsat Conditions5.6.1(a)and(b) (recordkeeping)and

5.7.2(reporting). TheAgencyhasnot providedaproperstatutoryor regulatorybasis forthese

requirementsotherthanthegeneralprovisionsof Sections4(b) and39.5(7)(a),(b), and(e)of

theAct. Citationsmerelyto thegeneralprovisionsoftheAct do notcreatean “applicable

requirement.”

31. In fact, thereis no applicablerequirementthat allows theAgencyto requirethis

recordkeepingandreporting. Thereareno regulationsthatlimit emissionsofHAPs from the

Fisk GeneratingStation. While USEPAhasrecentlypromulgatedtheCleanAir Mercury Rule

(“CAMR”) (70 Fed.Reg.28605(May 18, 2005)),Illinois hasnotyetdevelopedits

correspondingregulations.TheAgencycorrectlydiscussedthis issuerelativespecificallyto

mercuryin theResponsivenessSummaryby pointing out that it cannotaddsubstantive

requirementsthrougha CAAPPpermit or throughits obliquereferenceto theCAMR. See

ResponsivenessSummaryin theAdministrativeRecord,p. 21. However,theAgencywas

incorrectin its discussionin theResponsivenessSummaryby statingthat it canrely upon

Section4(b), theauthority for theAgencyto gatherinformation,asabasisfor requiring

recordkeepingandreportingof mercuryemissionsthroughtheCAAPPpermit. TheAgency

-15-
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hasconfusedits authority to gatherdatapursuantto Section4(b)andits authority to gapfill to

assurecompliancewith thepermit with the limitation on its authorityunderTitle V to include

Si “applicablerequirements”in aTitle V permit. SeeAppalachianPower. Evenby

includingonly recordkeepingandreportingof HAP emissionsin thepermit, theAgencyhas

exceededits authorityjust asseriouslyasif it hadincludedemissionslimitations for HAPsin

thepermit. Section4(b) doesnot providetheauthorityto imposethiscondition in a CAAPP

permit.

32. Further,theAgency’sown regulations,whichare partoftheapprovedprogram

or SIP for its Title V program,precludetheAgencyfrom requiringthe recordkeepingand

reportingof HAP emissionsthat it hasincludedatConditions5.6.1(a)and(b) and5.7.2. The

Agency’sAnnual EmissionsReportingrules,35 Ill.Adm.CodePan254, which Condition5.7.2

specificallyaddresses,stateasfollows:

ApplicablePollutantsfor Annual EmissionsReporting

EachAnnual EmissionsReportshall includeapplicable
informationfor all regulatedair pollutants,asdefinedin Section
39.5 oftheAct [415 ILCS 5/39.5], exceptfor thefollowing
pollutants:

b) A hazardousair pollutantemittedby an emissionunitthat
is not subjectto a NationalEmissionsStandardfor
HazardousAir Pollutants(NESHAP)ormaximum
achievablecontroltechnology(MACT). Forpurposesof
this subsection(b), emissionunits thatarenot requiredto
controlor limit emissionsbutare requiredto monitor, keep
records,or undertakeotherspecificactivitiesare
consideredsubjectto suchregulationorrequirement.

35 lll.Adm.Code § 254.120(b).(Bracketsin original; emphasisadded.) Powerplantsare not

subjectto any NESHAPsor MACT standards.See69 Fed.Reg.15994(March 29,2005)

(USEPAwithdrawsits listing ofcoal-fired powerplantsunderSection112(c)oftheCleanAir

-16-



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 2, 2005*****PCB2006057*****

Act). TheAgencyhasnot cited any otherapplicablerequirementthat providesit with the

authority to requireMidwest Generationto keeprecordsofandreportHAP emissions.

Therefore,pursuantto theprovisionsof § 254.120(b)oftheAgency’sregulations,the Agency

hasno regulatorybasisfor requiringthe reportingofHAPsemittedby coal-firedpowerplants.

33. Consistentwith theAPA, Conditions5.6.1(a)and(b) in toto andCondition

5.7.2asit relatesto reportingemissionsofHAPs in theAnnual EmissionReport,contested

herein,arestayed,andMidwest Generationrequeststhat theBoardordertheAgencyto amend

thepermitaccordingly.

(ii) Retention and Availability ofRecords

34. Conditions 5.6.2(b)and (c) switch theburden of copying records theAgency

requestsfrom the Agency,as stated in Condition 5.6.2(a),to the permittee. While Midwest

Generationgenerallydoesnot objectto providingtheAgencyrecordsreasonablyrequested

andis reassuredby theAgency’sstatementin theResponsivenessSummarythat its “on-site

inspectionofrecordsandwrittenor verbalrequestsfor copiesofrecordswill generallyoccurat

reasonabletimes andbe reasonablein natureandscope”(ResponsivenessSummary,p. 18)

(emphasisadded),Midwest Generationmay not beable to print andprovidedatawithin the

spanof an inspector’svisit wheretherecordsareelectronicandincludevastamountsofdata.

Moreover,mostoftheelectronicrecordsarealreadyavailableto theAgencythroughits own

or USEPA’sdatabases,andwherethis is thecase,Midwest Generationshouldnotbe required

to againprovidethedataabsentits lossfor someunforeseenreason,andcertainlyshouldnot to

haveto print out the information. Further,MidwestGenerationis troubledby thequalifier

generallythat the Agencyincluded in its statement.It impliesthat theAgencymay not always

choosereasonabletimes,nature,andscopeoftheserequests.

-17-

I ,l~



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 2 2005*****pc82006057*****

35. Consistentwith theAPA. Conditions5.6,2(b)and(c), contestedherein,are

stayed,andMidwest Generationrequeststhat theBoardorderthe Agencyto amendthemin a

mannerto correctthedeficienciesoutlinedabove.

(iii) Submission of Blank Record Forms to theAgency

36. Midwest Generationmay beconfusedasto what theAgencyexpectswith

respectto Condition5.6.2(d).SeeCondition5.6.2(d). Midwest Generation’sfirst

interpretationofthis conditionwasthat theAgencywasrequiringsubmissionoftherecords

that arerequiredby Conditions7.1.9,7.2.9,7.3.9,7.4.9,7.5.9,7.6.9,and7.7.9. However,

uponrereadingCondition5.6.2(d),Midwest Generationhascometo believethat throughthis

condition.theAgencyis requiringMidwest Generationto submitblankcopiesofits records,

apparentlyso that theAgencycancheckthemfor form andtypeofcontent. If this latteris the

correctinterpretationof this condition,the condition is unacceptable,astheAgencydoesnot

havetheauthority to overseehowMidwest Generationconductsits internalmethodsof

compliance.Thereis no basisin law for sucharequirementandit mustbedeleted.

37. Eachcompanyhastheright andresponsibilityto developandimplement

internalrecordkeepingsystems. Eventhemostunsophisticatedcompanyhastheright to

developandimplementinternalrecordiceepingsystemsandbearsthe responsibilityfor any

insufficienciesin doing so. Absenta statutorygrantor thepromulgationofreportingformats

throughrulemaking,theAgencyhasno authorityto overseethedevelopmentofrecordkeeping

orreportingformats. TheAgencyhastheauthorityto requirethatcertaininformation be

reportedbut cites to no authority,becausethereisnone,to supportthiscondition.

38. Nor doesthe Agencyprovide a purpose for this condition — whichservesasan

excellentexampleofwhyadetailedstatement-of-basisdocumentshouldaccompanythe
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CAAPPpermits,including thedrafts, asrequiredby Title V. Onecanassumethat the

Agency’spurposefor thisconditionis to reviewrecordsthatpermitteesplanto keepin support

of thevarious recordkeepingrequirementsin thepermit in orderto assurethat theyare

adequate.However,thereis no regulatoryor statutorybasisfor theAgencyto do this, andit

hascited none. Moreover,if theAgency’spurposefor requiringthis submissionis to

determinetheadequacyofrecordkeeping,thenwithout inherentknowledgeof all thedetailsof

anygiven operation,it will be difficult for theAgencyto determinetheadequacyof

recordkeepingforthefacility throughan off-sitereview. If theAgencyfmds recordsthatare

submittedduring theprescribedreportingperiodsinadequate,theAgencyhasaremedy

availableto it throughthe law. It can enforceagainstthecompany.Thatis therisk that the

companybears.

39. Further,if thecompanyis concernedwith theadequacyof its planned

recordkeeping,it canaskthe Agencyto provideit somecounsel.Providingsuchcounselor

assistanceis a statutoryfunctionof theAgency. Eventhen,however,theAgencywill qualify

its assistancein orderto attemptto avoid relianceon thepartofthepermitteeshouldtherebe

an enforcementactionbrought. An interpretationof this conditioncouldbe that by providing

blank recordkeepingformsto theAgency,absenta communicationfrom theAgencythat they

areinadequate,enforcementagainstthepermitteefor inadequaterecordkeepingis barred,so

long astheformsarefilled out, becausetheyarecoveredby thepermitshield.

40. Additionally, theAgencyhasviolatedMidwest Generation’sdueprocessrights

undertheConstitutionby requiringsubmissionofthesedocumentsbeforeMidwestGeneration

hadtheopportunityto exerciseits right to appealthecondition,asgrantedby theAct at

Section40.2. TheAct allowspermittees35 daysin whichto appealconditionsof thepermitto
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which it objects.TheAgency’srequirementat Condition5.6.2(d)that Midwest Generation

submitblank formswithin 30 daysof issuanceof thepermit significantly underminesMidwest

Generation’sright to appeal— andtheeffectivenessofthatright — or forces Midwest

Generationto violate the termsandconditionsof thepermitto fully preserveits rights.

Althoughtheconditionis stayed,becausethe appealmay not be filed until 35 daysafter

issuance,therecouldatleastbe aquestionas to whetherMidwest Generationwasin violation

from the timethereportwasdueuntil theappealwasfiled. Midwest Generationsubmitsthat

thestayrelatesbackto thedateof issuance,but it is improperto evencreatethisuncertainty.

This deniesMidwestGenerationdueprocessand so is unconstitutional,unlawful, andarbitrary

andcapricious.

41. Consistentwith theAPA, Condition5.6.2(d),contestedherein,is stayed,and

MidwestGenerationrequeststhat theBoard ordertheAgencyto deleteit from thepermit. In

thealternative,MidwestGenerationrequeststhat theBoardinterpretthis conditionsuchthat if

theAgencyfails to communicateany inadequaciesit finds in blank recordkeepingforms

submittedto it, enforcementagainstMidwestGenerationfor inadequaterecordsis barred,so

long asthoserecordswerecompleted,asapartof thepennitshield.

C. NOx SIPCall
(Section 6.1)

42. Condition6.1.4(a)says,“Beginning in 2004,by November30ofeach

year.~..”While this is a truestatement,i.e., theNOx tradingprogramin Illinois commenced

in 2004, it is inappropriatefor theAgencyto include in thepermitaconditionwith a

retroactiveeffect. By including thispastdatein an enforceablepermit condition,theAgency

hasexposedMidwest Generationto potentialenforcementunderthis permitfor actsor

omissionsthatoccurredprior to theeffectivenessofthispermit. It is unlawful for theAgency
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to requireretroactivecompliancewith pastrequirementsin anewpermit condition. Lake

Envtl., Inc. v. The Stateofillinois, No. 98-CC-S179,2001WL 34677731,at*8 (Ill.Ct.Cl. May

29.2001)(stating“retroactiveapplicationsaredisfavoredin the law, andare not ordinarily

allowedin theabsenceof languageexplicitly so providing. Theauthoringagencyof

administrativeregulationsis no lesssubjectto thesesettledprinciplesofstatutoryconstruction

thanany otherarmof government.”)This languageshouldbe changedto referto the first

ozoneseasonoccurringuponeffectivenessofthepermit,which, for example,if thepennit

appealis resolvedbeforeSeptember30, 2006,would bethe2006ozoneseason.Ratherthan

includingaspecificdate,Midwest Generationsuggeststhat theconditionmerelyrefer to the

first ozoneseasonduring which thepermitis effective.

43. Forthesereasons,Condition6.1.4(a)is stayedpursuantto theAPA, and

MidwestGenerationrequeststhat theBoardordertheAgencyto amendthe languageto avoid

retroactivecompliancewith pastrequirements.

D. Boilers
(Section 7A)

(i) Opacity as a Surrogate for PM

44. Historically, powerplantsandothertypesofindustryhavedemonstrated

compliancewith emissionslimitations for PM throughperiodicstacktestsandconsistent

applicationofgoodoperatingpractices.Prior to thedevelopmentoftheCAAPPpermits,

opacity wasprimarily aqualitativeindicatorof thepossibleneedfor further investigationof

operatingconditionsorevenfor theneedof newstacktesting. However,in the iterationsof

thepermit sincethepublication oftheOctober2003proposedpermit, theAgencyhas

developedan approachin whichopacityservesasaquantitativesurrogatefor indicating

exceedancesof thePM emissionslimitation. Forthefirst time in theAugust 2005proposed

-21-

... ~ ~ ~ .



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, NOVEMBER 2, 2005*****pCB2006057*****

permit, theAgencyrequiredPetitionerto identify the opacitymeasuredat the95~percentile

confidenceintervalof themeasurementofcompliantPM emissionsduring the lastandother

historicalstacktestsastheupperboundopacity level that triggersreportingofwhetherthere

~j~yhave been an exceedanceofthePM limit without regardfor the realisticpotential for a

PM exceedance.Thesereportingrequirementsare quiteonerous,particularlyfor theunitsthat

testedatthelowestlevelsof PM andopacity. Theinclusionoftheseconditionsexceedsthe

scopeoftheAgency’sauthorityto gapfill andso are arbitraryandcapriciousandmustbe

strickenfrom thepermit.

45. Theprovisionsrequiringtheuseof opacityaseffectivelyasurrogatefor PM are

foundin Conditions7.1 .9(c)(ii), linked to Condition7.1.4(b),which containstheemissions

limitation for PM; 7. l.9(c)(iii)(B), alsolinked to Conditions7.1.4(b)and7. 1.9(c)(ii); 7.1.10-

I (a)(i) and(ii), linked to Condition7.1.10-3(a)and7.1.4(b);7.1.1O-2(a)(i)(E),linked to

Conditions7.1 .9(c)(iii)(B) and7.1 .9(c)(ii); 7.1.10-2(d)(v)generally;7,1.10-2(d)(v)(C),

requiringanexplanationofthepresumednumberandmagnitudeof opacityandPM

exceedancesandspeculationasto thecausesoftheexceedances;7.1.10-2(d)(v)(D),requiringa

descriptionof actionstakento reduceopacityandPM exceedancesandanticipatedeffecton

futureexceedances;7.1.10-3(a)(ii), requiring follow-up reportingwithin 15 daysafteran

incidentduring which theremayhavebeenaPM exceedancebaseduponthisupperboundof

opacity;and7.1.12(b),relyingon continuousopacitymonitoringpursuantto Condition

7.1.8(a),PM testingto determinetheupperboundofopacity, andtherecordkeepingconditions

describedaboveto demonstratecompliancewith thePM emissionslimitation.

46. No onecanprovidea reliable,exactPM concentrationlevel anywherein the

United Statestoday outsideof stacktesting. Obviously, it is impossibleto continuouslytesta
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stackto determineacontinuouslevel ofPM emissions,andit would beunreasonablefor the

Agencyoranyoneelseto expectsuch. Pursuantto someof theconsentdecreessettlinga

numberofUSEPA’s enforcementactionsagainstcoal-firedpowergenerators,some

companies,includingonein Illinois, aretestingcontinuousPM monitoringdevices.6Noneof

thesecompanies,accordingto their consentdecrees,is requiredto rely on thesePM continuous

emissionsmonitoringsystems(“CEMS”) to determinetheircurrentPM emissionslevels.7 The

PM CEMSarenotyet at apoint of refmementwheretheycanevenbe consideredcredible

evidenceof PM emissionslevels;at least,wearenot awareofany casein which government

or citizenssuing underSection304 of theCleanAir Act haverelied uponPM GEMSasthe

basisof a casefor PM violations. As a result, sourcesmustrely upon thecontinuityor

consistencyof conditionsthat occurredduring asuccessfulstacktestto providereliable

indicationsof PM emissionslevels.

47. Historically,opacityhasneverbeenusedasa reliable,quantitativesurrogatefor

PM emissionslevels. TheAgencyitselfacknowledgedthat opacity is not areliableindicator

of PM concentrations.SeeResponsivenessSummary,pp. 15-16,42~44.8Midwest Generation

agreeswith theAgencythat increasingopacitymay indicatethat PM emissionsareincreasing,

but this is not alwaysthecasenor is agivenopacity level an indicatorofa givenPM level at

any given time, let aloneatdifferenttimes. Midwest Generation’scurrentoperatingpermits

6 Cf ¶ 89 of the consentdecreeentered in U.S. v. Illinois PowerCompany, Civ. Action No. 99-833-MJR
(S.D.l1l.), found in the Agency’sadministrative record of DynegyMidwestGeneration’s(“Dyrtegy”) appealsof its
permits, filed on or about the sameday asthis appeal. SeeAdministrative Record.

The Agency’srequirement that Dynegyrely on uncertified PM CEMS is included in Dynegy’sappeals.

~“[S]etting a specificlevel of opacity that is deemedto be equivalent to theapplicablePM emissionlimit.

is not possibleon a varietyof levels. . . . It would alsobeinevitable that such anaction would be flawed asthe
operation of a boiler maychangeover time andthe coal supply will alsochange,affecting the nature andquantityof
the ash loading to the ESP. Thesetypeofchangescannot be prohibited, asthey are inherent in the routine operation
ofcoal-fired powerplants. However,such changescould invalidate anypre-establishedopacity value.”
ResponsivenessSummary, p. 44.
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requiretriennialPM stacktesting,to be performedwithin 120 daysprior to expirationofthe

permit, which hasan expirationdatethreeyearsfollowing issuance.This requirement

comprisesperiodicmonitoring. Relyingon stacktestingandoperationalpracticesis currently

thebestandmostappropriateapproachto assuringcompliancewith PM emissionslimitations.

Moreover,thecompliancemethodfor PM emissionslimitations in theNSPSis only through

stacktesting,not throughopacity asasurrogatefor PM.

48. DespitetheAgency’s implicationsto thecontraryin theResponsiveness

Summary(seeResponsivenessSummary,pp. 42-44),thepermitdoesmakeopacityasurrogate

for PM compliance. Whenthe Agencyrequiresevenestimatesof PM levelsor guessesasto

whetherthereis an exceedanceof PM basedupon opacity,opacityhasbeenquantitativelytied

to PM compliance. Further,theopacity level triggersreportingthat theopacity/PMsurrogate

level hasbeenexceededandso there~ havebeenan exceedanceofthePM level regardless

of any evidenceto thecontrary. For example,if theopacity/PMsurrogatelevelof, say, 15%is

exceeded,this mustbe reporteddespitethefact that all fields in theelectrostaticprecipitator

wereon andoperating,stacktestingindicatedthat thePM emissionslevelat the
95

th percentile

confidenceinterval is 0.04 lb/mmBtulhr, andthe likelihood that therewasan exceedanceof the

PM emissionslimitationof 0.1 lb/mmBtulhr is extremelylow. Thepurposeofsuchreporting

eludesPetitioner. It doesnot assurecompliancewith thePM limit andso inclusionofthese

conditionsexceedstheAgency’sgapfihlingauthorityandis, thus,unlawful andarbitraryand

capricious. Moreover,thisunnecessaryreportingrequirementis anewsubstantive

requirement,accordingto AppalachianPower,not allowedunderTitle V.

49. Contraryto theAgency’sassertionin theResponsivenessSummarythat opacity

providesa“robust meansto distinguishcomplianceoperationof acoal-firedboiler andits ESP
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from impairedoperation”(ResponsivenessSummary,p. 43), the robustnessis actually

perverse.Relying uponopacityasa surrogatefor PM emissionslevelshastheperverseresult

ofpenalizingthebest-operatingunits. Thatis, theunits for whichthestacktestingresultedin

very low opacityandvery low PM emissionslevelsare theunits for which this additional

reportingwill be mostfrequentlytriggered.For example,stacktestingat oneof Midwest

Generation’sunitsmeasuredPM emissionsof 0.008lb/mmBtuandtheopacityduring the test

at the9S~~percentileconfidenceinterval was 1%. This conditionin thepermit would require

Midwest Generationto submitareportfor everyoperatinghourfor thequarter,over2,180

reportsfor thethird quarterof 2005,statingthat theunit ~y haveexceededthePM. Clearly,

this conditionwill resultin overly burdensomereportingthatservesno purpose.As such,it

exceedstheAgency’sauthorityto gapfill, is unlawful, andis arbitraryandcapricious.

50. Further,this conditioneffectively createsa falselow opacity limitation. In

orderto avoidthe implicationthat theremayhavebeenan exceedanceofthePM limit, the

opacity limit becomesthat level that is theupperboundatthe95°’percentileconfidence

interval in thePM testing. By including theseconditions,the Agencyhascreatedanew,

substantiverequirementwithout havingcompliedwith properrulemakingprocedures.This is

unlawful andbeyondthescopeof theAgency’sauthority underSection39.5 of theAct and

Title V oftheCleanAir Act. It alsoviolatestheprovisionsofTitle VII oftheAct. See

AppalachianPower.

51. Theseconditionsinvite sourcesto performstacktestingunderoperating

conditionsthat arelessthannormal,i.e., to “detune”theunits, to pushtheboundsof

compliancewith thePM limit in orderto avoid theunnecessaryrecordkeepingandreporting

theconditionsrequire,particularlyfor thetypically bestoperatingunits. Thatis, to identi&
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morerealisticallytheoperatingconditionsthatwould resultin emissionscloserto thePM

limit,9Midwest Generationwould haveto performstacktestswith someelementsoftheESP

turnedoff, eventhoughtheywould not be turnedoff during normal operation. Testingin a

mannerthatgeneratesresultscloseto the PM limit mayresultin opacity thatexceedsthe

opacity limit. Nevertheless,in orderto avoid theunnecessaryandclearly arbitraryand

capriciousrecordkeepingandreportingrequirementsincludedin theseconditions,suchstack

testingis calledfor, despitethefact that the resultsof suchtestswill not reflectnormal

operationof theboilers. This is counter-intuitive,andit took Midwest Generationquite some

time to graspthat this is, at leastindirectly,whattheseconditionscall for. It is so counter-

intuitive as to be theantithesisofgood airpollution controlpractices,yetthis is what the

Agencyis essentiallydemandingwith theseconditions. Moreover,arguably,sourcescould

operateat thesedetunedlevelsandstill be in compliancewith theirpermitsandtheunderlying

regulationsbut emit morepollutantsinto theatmospherethantheytypically do now. This

resultillustratesthe perversityof the condition.

52. Periodicstacktestingandgoodoperationalpracticesfill thegap. Periodicstack

testingaccordingto theschedulein Condition7.1 .7(a)(iii) is sufficientto assurecompliance

with thePM limit andsatisiS’ theperiodicmonitoringrequirementsof Section39.5(7)(d)(ii)of

theAct accordingto theAppalachianPowercourt. In fact, “periodic stacktesting” is the

Agency’sown phrasein Condition7.1.7(a)(iii) andis consistentwith thefindings of

AppalachianPower.

~Midwest Generation’spolicy is that the boiler be operatedin a compliantmanner. During stacktests,
Midwest Generationhasconsistently operated the boilerin a normal mode,meaningthatall pollution control
devices are operating, theboiler is operatingat normal andmaximumload,andsoforth. PM testresults typically
are nowhere near the PM limit. PM emissionslevels duringFisk’s last stack testwas at 0.079 lb/mmBtu for Unit
19, well in compliance with the PM limitation.

-26-



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 2, 2005PCB 2006 057

53. Conditions7.1.10-2(d)(v)(C)and(D) in particulararerepetitiousof Condition

7.1.10-2(d)(iv). Both requiredescriptionsofthesameincidentandprognosticationsasto how

the incidentscanbe preventedin the future. Onesuchrequirement,Condition7.1 .10-2(d)(iv),

is sufficientto addresstheAgency’sconcern,althoughMidwest Generationalsoobject&to

Condition7.1.1O-2(d)(iv) to theextentthat it requiresreportingrelatedto theopacity surrogate.

54. As with Condition5.6.2(d)discussedabove,Condition7.l.9(c)(ii) denies

Midwest Generationdueprocess.Condition7.1.9(c)(ii) requiresthat the

[r]ecords. . . that identify theupperboundofthe95%confidence
interval (usinganormaldistributionand 1 minuteaverages)for
opacitymeasurements.. . , consideringan hourof operation,
within which compliancewith [the PM limit] is assured,with
supportingexplanationanddocumentation... . shall be submitted
to the Illinois EPAin accordancewith Condition5.6.2(d).

Obviously, if Condition5.6.2(d)deniesMidwest Generationdueprocess,Condition7.1 .9(c)(ii)

doesaswell for thesamereasons.Midwest Generationwasnotgrantedtheopportunityto

appealtheconditionbeforeit wasrequiredto submitto theAgencyinformation thatMidwest

Generationbelievesis not usefi.tl or reliable. Midwest Generationis particularly loatheto

providetheAgencywith this infonnationbecauseit believesthat the informationwill be

misconstruedand misused.

55. Finally, Condition7.1.10-2(d)(vi) requiresMidwestGenerationto submita

glossaryof “commontechnicaltermsusedby thePermittee”aspart of its reportingof

opacity/PMexeeedanceevents. If thetermsare“common,” it eludesMidwestGenerationasto

why, then,they requiredefinition. Moreover,this requirementdoesnot appearanywhereelse

in thepermit. If”commontechnicalterms”do not requiredefinitionin othercontextsin this

permit, thensurelytheydo not requiredefinition in this context. This requirementshouldbe

deletedfrom thepermit.
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56. Consistentwith theAPA, Conditions7.1 .9(c)(ii), 7.1 .9(c)(iii)(B). 7.1.10-1(a)(i)

and(ii), 7.l.lO-2(a)(i)(E).7.1.lO-2(d)(iv),7.1.10-2(d)(v),7.1 .lO-2(d)(v)(A),7,1 .lO-2(d)(v)(B).

7.1.10-2(d)(v)(C),7.1.1O-2(d)(vXD),7-1.1O-2(d)(vi), 7.1.]0-3(a)(ii), and7.1.12(b),contested

herein,andany otherrelatedconditionsthat theBoardfinds appropriatearestayed,and

Midwest Generationrequeststhat the BoardordertheAgencyto deletetheseconditions.

(ii) Reportingthe Magnitudeof PM Emissions

57. Somewhatconsistentwith its directionfor PM, or, charitably,arguablyso, the

AgencyalsorequiresMidwestGenerationto determineandreportthemagnitudeof PM

emissionsduring startupand operationduring malfunctionand breakdown.SeeConditions

7.1 .9(g)(i), 7.1 .9(g)(ii)(C)(V), 7.1 .9(h)(ii)(D)(1II), and 7.].]0-2(d)(iv)(A)(III). Compliance

with theseconditionsis an impossibility and,therefore,theinclusionof theseconditionsin the

permit is arbitraryandcapricious. MidwestGenerationdoesnothaveameansfor measuring

themagnitudeofPM emissionsat any time otherthanduringstacktesting— notevenusing the

opacitysurrogate.Thereis not acertified,credible,reliablealternativeto stacktestingto

measurePM emissions.

58. Additionally,Condition7.1.1O-2(d)(iv)(A)(V) requiresMidwestGenerationto

identify “[tjhe meansby which the exceedance[of thePM emissionslimitJ wasindicatedor

identified, in additionto thelevel of opacity.” Midwest Generationbelievesthat this means

that it mustprovideinformationrelativeto any othermeans,besidesopacity— which, as

discussedin detail above,Midwest Generationbelievesis an inappropriateandinaccuratebasis

for determiningwhetherthereareexceedancesofthePM limit, let alonethemagnitudeofany

suchexceedance— that Midwest Generationrelied upon to determine therewasan exceedance

ofthePM limit. Besidesstacktestingorperhapstotal shutdownoftheESP,therearenone.
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59. Consistentwith theAPA, Conditions7.1 .9(g)(i), 7.1 .9(g)(ii)(C)(V),

7.1 .9(h)(ii)(D)(III). and7.1.10-2(d)(iv), specifically7.1.10-2(d)(iv)(A)(III) and(V), contested

herein,arestayed,andMidwest Generationrequeststhat theBoardordertheAgencyto delete

theseconditionsfrom thepermit.

(iii) PM Testing

60. Midwest Generationinterpretsthe languagein Condition7.1 .7(a)(i) to mean

that stacktestingthat occursafterDecember31, 2003,andbeforeMarch29, 2006, satisfiesthe

initial testingrequirementincludedin thepermit. However,the languageis not perfectly clear

andshouldbe clarified.

61. TheAgencyhasincludedarequirementin thepermit at Condition7.1 .7(b)(iii)

thatMidwest Generationperfonntestingfor PM1O condensibles.’°First, this requirementis

beyondthescopeof theAgency’sauthority to includein a CAAPPpermit, assuchtestingis

not an“applicablerequirement,”asdiscussedin detail below. Second,evenif thecondition

wereappropriatelyincludedin thepermit,which MidwestGenerationdoesnot by any means

concede,the languageof Condition 7.1.7(b)*H is not clearasto thetiming oftherequired

testing,largely becauseCondition7.l.7(a)(i)is not clear.

62. With respectto theinclusionof therequirementfor Method202 testingat

Condition7.1 .7(b)(iii) at all in aCAAPPpermit, theAgencyhasexceededits authorityandthe

requirementshouldberemovedfrom thepermit. At theleast,therequirementshouldbe set

asidein astate-onlyportionoftheCAAPPpermit, althoughMidwest Generationbelievesits

inclusion in any permitwould be inappropriatebecausethereis no regulatoryrequirementthat

‘°Condensibleis theBoard’sspellingin theregulationsand in scientificpublications,thusourspellingof it
heredespitetheAgency’schosenspelling in thepermit, which is thepreferredspelling in the Webster’sdictionaiy.
See35 lll.Adm.Code § 212,108.

The asteriskis in thepermit.
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appliesPMIO limitations to theFisk GeneratingStation.. In responseto commentsonthis

point,the Agencystatedin theResponsivenessSummaryatpage18, “The requirementfor

usingbothMethods5 and202 is authorizedby Section4(b) oftheEnvironmentalProtection

Act.” Midwest GenerationdoesnotquestiontheAgency’sauthority to gatherinformation.

Section4(b) of theAct says,

TheAgency shallhavetheduty to collectanddisseminatesuch
information,acquiresuchtechnicaldata,andconductsuch
experimentsasmaybe requiredto carryout thepurposesofthis
Act, includingascertainmentofthequantity andnatureof
dischargesfrom any contaminantsourceanddataon thosesources,
andto operateandarrangefor theoperationof devicesfor the
monitoringofenvironmentalquality.

415 ILCS 5/4(b). However,this authoritydoesnotmaketestingfor PM1O condensiblesan

“applicablerequirement”underTitle V. As discussedabove,an “applicablerequirement”is one

applicableto thepermitteepursuantto afederalregulationor a SIP.

63. Further,simply becauseMethod202is oneof USEPA’sreferencemethodsdoes

not makeit an “applicablerequirement”pursuantto Title V, astheAgencysuggestsin the

ResponsivenessSummary.Thestructureof theBoard’sPM regulationsestablishthe

applicablerequirementsfor theFisk GeneratingStation. TheFisk GeneratingStationis

subjectto the requirementsof 35 Ill.Adm.Code 212.SubpartE, ParticulateMatterEmissions

from Fuel CombustionEmissionUnits. It is not andneverhasbeenlocatedin aPMIO

nonattainmentarea.12TheBoard’sPM regulationsarestructuredsuchthat particularPM10

requirementsapply to identifiedsourceslocatedin thePM10 nonattainmentareas.t3No such

requirementsapplynoworhaveeverappliedto theFisk GeneratingStation.

12 In fact, thereare nomore PMIO nonattainmentareasin thestate. See70 Fed.Reg.55541 and55545
(September22, 2005),redesignatingto attainmentthe McCookandLakeCalumetnonattainmentareas,respectively.

‘~Presumably,thesesourceswill remainsubjectto thoserequirementsaspartof Illinois’ maintenanceplan.

-30-



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 2, 2005*****pCB2005057*****

64. Themeasurementmethodfor PM, referencingonly Method5 or derivativesof

MethodS,is at 35 Ill.Adm.Code § 212.110. This sectionofthe Board’srulesappliesto the

FiskGeneratingStation. Themeasurementmethodfor PM 10, on theother hand,is foundat 35

Ill.Adm.Code § 212.108,MeasurementMethodsfor PM-b EmissionsandCondensiblePM-b

Emissions.This sectionreferencesbothMethods5 and202, amongothers. Not subjectto

PM10 limitations,the Fisk GeneratingStationis notsubjectto § 212.108,contraryto the

Agency’sattemptto expandits applicability in theResponsivenessSummaryby stating,

“Significantly, theuseofReferenceMethod202 is not limited by geographicareaor regulatory

applicability.” ResponsivenessSummary,p. 18. This is certainlya truestatementif oneis

performingatestofcondensibles.However,this statementdoesnot expandthe requirements

of § 212.110to includePM1O condensibletestingwhenthelimitations applicabletothesource

pursuantto 212.SubpartE arefor only PM, not PM10. Therefore,thereis no basisfor the

Agencyto requirein the CAAPPpermit,which is limited to includingQflJy applicable

requirementsandsuchmonitoring,recordkeeping,andreportingthatarenecessaryto assure

compliance,that theFiskGeneratingStationbetestedpursuantto Method202.

65. TheAgencyevenconcedesin theResponsivenessSummarythatMethod 202 is

not an applicable requirement:

The inclusionofthisrequirementin theseCAAPPpermits,which
relatesto full andcompletequantificationof emissions,doesnot
alter the testmeasurementsthatareapplicablefor determining
compliancewith PM emissionsstandardsandlimitations,which
generallydo not includecondensable[sic] PM emissions. In
addition,sincecondensable[sic] PM emissionsarenot subjectto
emissionstandards.. -.
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ResponsivenessSummary,p. 18. (Emphasisadded.)Further,theAgencysays,“Regulatorily,

only filterable1141PM emissionsneedto be measured.”ResponsivenessSummary,p. 18. The

Agencyattemptstojustif~iinclusionof therequirementfor testingcondensiblesby statingthat

the dataareneededto “assistin conductingassessmentsof theair quality impactsofpower

plants,including the Illinois EPA’s developmentofan attainmentstrategyfor PM2.5” or by

statingthat “theuseofReferenceMethod202 is not limited by geographicareaor regulatory

applicability.” ResponsivenessSummary,p. 18. UndertheBoard’srules, it is limited to testing

for PM, andso, atleastin Illinois, its “regulatoryapplicability” is, indeed,limited. These

attemptedjustificationsdo notconverttestingfor condensiblesinto anapplicablerequirement.

66, While theAgencyhasa duty underSection4(b) to gatherdata,it mustbe done

in compliancewith Section4(b). Section4(b), however,doesnot createor authorizethe

creationof permit conditions. TheBoard’srulesserveasthebasisfor permitconditions.

Therefore,Midwest Generationdoesdisputethatrequiringsuchtestingin theCAAPPpermit

is appropriate.In fact, it is definitelynot appropriate.It is unlawful andexceedstheAgency’s

authority.

67. The requirementfor Method202 testingmustbe deletedfrom thepermit.

Consistentwith theAPA, Condition7.I.7(b)* andthe inclusionofMethod202 in Condition

7.1 .7(b)(iii), contestedherein,arestayed,andMidwestGenerationrequeststhat theBoard

ordertheAgencyto deletetherequirementfor Method202testingfrom thepermit.

(iv) MeasuringCO Concentrations

68. TheCAAPPpermitissuedto theFisk GeneratingStationrequiresMidwest

Generationto conduct,asawork practice,quarterly“combustionevaluations”thatconsistof

14 I.e., non-gaseousPM; condensiblesaregaseous.
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“diagnosticmeasurementsof theconcentrationof CO in theflue gas.” SeeCondition7.1.6(a).

SeealsoConditions7.1 .9(a)(vi) (relatedrecordkeepingrequirement),7.1.10-1(a)(iv) (related

reportingrequirement),and7.1.12(d)(relatedcomplianceprocedurerequirement).Including

theseprovisionsin thepermitis not necessaryto assurecompliancewith theunderlying

standard,is not requiredby the Board’sregulations,and,therefore,exceedstheAgency’s

authorityto gapfill. Maintainingcompliancewith theCO limitation hashistorically beena

work practice,thus its inclusion in thework practiceconditionofthepermit. Sophisticated

controlsystemsareprogrammedto maintainboilersin an optimal operatingmode,which

servesto minimizeCO emissions.Onecanspeculatethatbecauseit is in Fisk’s bestinterests

to operateits boilersoptimally andbecauseambientCO levelsareso low,’5 compliancewith

theCO limitationhasbeenaccomplishedthroughcombustionoptimizationtechniques

historically at powerplants. Thereis no reasonto changethis practiceatthis point. Ambient

air quality is not threatened,andstacktestinghasdemonstratedthat emissionsof CO atthe

Fisk GeneratingStation,at74.5 ppm at Unit 19 during the latest stacktest, is significantly

belowthestandardof 200 ppm.

69. In thecaseof CO,requiringtheStationsto purchaseandinstallequipmentto

monitor andrecordemissionsof apollutantthatstacktestingdemonstratestheycomply with —

by acomfortablemargin— andfor which theambientair quality is in complianceby ahuge

marginis overly burdensomeand,therefore,arbitraryandcapricious. In orderto comply with

‘5Thehighestone-hour ambientmeasureof CO in the statein2003 wasin Peoria: 5.3 ppm; the highest 8-
hourambientmeasurein the statewas in Maywood: 3.5 ppm. Illinois EnvironmentalProtectionAgency,illinois
AnnualAir Quality Report2003,Table R7, p. 57. The one-hourstandardis 35 ppm, andthe 8-hour ambient
standardis 9 ppm. 35 Jll.Adm.Code§ 243.123. Note: The Illinois AnnualAir QualityReport2003 is the latest
availabledata on Illinois EPA’s websiteat www.eoa.state.il.us4 Air 9 Air Quality Information 4 Annual Air
Quality Report4 2003Annual Report. The 2004reportis not yet available.
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the “work practice”6ofperforming“diagnostictesting” thatyields a concentrationofCO,

Midwest Generationmustpurchaseandinstallor operatesomesort ofmonitoringdevices.

70. Furthermore,theAgency hasfailed to provideany guidanceasto howto

performdiagnosticmeasurementsof theconcentrationof CO in theflue gas. It is Midwest

Generation’sunderstandingthat a samplecanbe extractedfrom any pointin thefurnaceor

stackusing a probe. This samplecanthenbe preconditioned(removalof waterorparticles,

dilution with air) andanalyzed. Theway in whichthesampleis preconditionedandanalyzed,

however,varies. Giventhe lackofguidanceandthevariability in thewaythe concentrationof

CO in the flue gascanbe measured,thedatageneratedis not sufficientto assurecompliance

with theCOlimit andis, therefore,arbitraryandcapricious. Stacktesting,on theotherhand,

doesyield datasufficient to assurecompliancewith theCO limit.

7!. In addition,thepermit requiresat Conditions7.1.9(g)(i), 7.1 .9(g)(ii)(C)(V), and

7.1.9(h)(ii)(D)(3)17 thatMidwest GenerationprovideestimatesofthemagnitudeofCO emitted

during startupandoperationduring malfunctionandbreakdown.Themonitoringdevicethat

MidwestGenerationwould utilize for thequarterlydiagnosticevaluationsrequiredby

Condition7.1.6(a)is aportableCO monitor. So far asPetitionerknows,portableCOmonitors

are notequippedwith continuousreadoutrecordings.Rather,theymustbe manuallyread.

WhattheAgencyis effectively requiringthroughtherecordkeepingprovisionsofConditions

7.1 .9(g)(i),7.1 .9(g)(ii)(C)(V), and7.1 .9(h)(ii)(D)(III) is that someonecontinuallyreadthe

portableCOmonitorduring startup,whichcould takeaslong as24 hours,andduring

16 MidwestGenerationquestionshow therequirementthat theAgencyhas included in Condition7.1.6(a)is
classifiedasa “work practice.” To derivea concentrationofCO emissions,MidwestGenerationwill haveto
engageinmonitoring or testing;thework practiceofcombustionoptimizationthat hasbeenthestandard
historically.

“Relatedconditionsare7.l.l0-1(axiv)(reporting)and7,1.12(d)(complianceprocedures).
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malfunctionsandbreakdowns,whichareby their naturenot predictable. In the first case

(startup),the requirementis unreasonableandoverly burdensomeandperhapsdangerousin

someweatherconditions;in thesecondcase(malfunctionandbreakdown),in additionto the

sameproblemsthatareapplicableduring startup,it maybeimpossibleforMidwest Generation

to comply with thecondition.

72. The requirementto performdiagnosticmeasurementsoftheconcentrationof

CO in theflue gasis arbitraryandcapriciousbecausetheAgencyhasfailed to provideany

guidanceasto howto performthediagnosticmeasurements.Midwest Generationcanonly

speculateasto howto developandimplementa formulaandprotocol for performing

diagnosticmeasurementsoftheconcentrationof COin theflue gasin themannerspecifiedin

Condition7.1.6(a).

73. USEPAhasnotrequiredsimilarconditionsin thepermitsissuedto otherpower

plantsin Region5. Therefore,returningto thework practiceofgood combustionoptimization

to maintain low levelsof CO emissionsis approvableby USEPAandis appropriatefor CO in

thepermit issuedto theFisk GeneratingStation.

74. Consistentwith theAPA, Conditions7.1.6(a),7.1.9(a)(vi), 7.1 .9(g)(i),

7.1.9(g)(ii)(C)(V), 7.1 .9(h)(ii)(D)(HI), 7.1.10-1(a)(iv), and7.1.12(d)to theextent that

Condition7.1.12(d)requiresthequarterlydiagnosticmeasurementsandestimatesofCO

emissionsduring startupandmalfunction/breakdown,contestedherein,andanyotherrelated

conditionsthat the Boardfinds appropriatearestayed,andMidwest Generationrequeststhat

theBoardordertheAgencyto amendCondition7.1.6(a)to reflectarequirementfor work

practicesoptimizingboileroperation,to deletethe requirementfor estimatingthemagnitudeof
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CO emittedduring startupandmalfunctionandbreakdown,andto amendthecorresponding

recordkeeping,reporting,andcomplianceproceduresaccordingly.

(v) Applicability o135IIl.Adm.Code217. SubpartV

75. TheAgencyhasincludedtheword eachin Condition7.1.4W): “The affected

boilersareeachsubjectto thefollowing requirements.. . .“ (Emphasisadded.)Becauseof the

structureandpurposeof35 111.Adm.Code217. SubpartV, which is the requirementthat theNOx

emissionsratefrom certaincoal-firedpowerplantsduring theozoneseasonaverageno more

than0.25 lb/mmBtu acrossthestate,Midwest Generationsubmitsthat theuseof theword each

in this sentenceis misplacedandconfusing,given theoptionavailableto theCrawford

GeneratingStationto averageemissionsamongaffectedunitsin infinite combinations.

76. Consistentwith theAPA, Conditions7.1.4W)and7.1 .4ffl(i)(A) arestayed,and

Midwest Generationrequeststhatthe I3oard ordertheAgencyto deletetheword eachfrom the

sentencequotedabovein Condition7.1.4(1)andto insertthewordeachin Condition

7.1.4(f)(i)(A) if theBoardagreesthat its inclusionis necessaryat all, as follows: “The emissions

ofNOx from an~ affectedboiler

(vi) StartupProvisions

77. As is allowedby Illinois’ approvedTitle V program,CAAPPpermitsprovide

an affirmative defenseagainstenforcementactionsbroughtagainstapermitteefor emissions

exceedingan emissionslimitation during startup. Theprovisionsin theBoard’srulesallowing

for operationofaCAAPPsourceduringstartuparelocatedat 35 Ill.Adm.Code 201.SubpartI.

Theseprovisions,at § 201.265referbackto § 201.149with respectto theaffirmative defense

available.Therulesnowherelimit the lengthoftime allowedfor startup,andtherecordsand

reportingrequiredby § 201.263,theprovisionthat theAgencycitedasthe regulatorybasisfor
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Condition7.1.9(g),do not addressstartupatall; it is limited in its scopeto recordsandreports

requiredfor operationduring malfunctionandbreakdownwherethereareexcessemissions.

Therefore,onemustconcludethat the recordsthat theAgencyrequiresherearetheresult of

gapfilling andarelimited to whatis necessaryto assurecompliancewith emissionslimits.

78. MidwestGenerationis alreadyrequiredto provideinformationregardingwhen

startupsoccurandhow long they lastby Condition 7.1.9(g)(ii)(A). Condition7.1 .9(g)(ii)(B)

requiressomeadditionalinformationrelativeto startup. Emissionsof SO2,NOx, and opacity

during startupare continuouslymonitoredby theCEMS/COMS. Midwest Generationhas

alreadyestablishedthat themagnitudeof emissionsofPM andCO cannotbeprovided(see

above). Theadditionalinformationthat theAgencyrequiresin Condition7.1 .9(g)(ii)(C)after

a six-hourperioddoesnothingto assurecompliancewith theemissionslimitations,which is

thepurposeofthepermit in thefirst place,andso exceedstheAgency’sauthority to gapfill.

Moreover,this “additional” informationwould serveno purposewereit to be requiredeven

afterthe24 hourstypical for startup.

79. Consistentwith theAPA, Condition7.1 .9(g)(ii)(C),contestedherein,is stayed,

andMidwestGenerationrequeststhat theBoardordertheAgencyto deletethecondition,

consistentwith thestartupprovisionsof 35 I1l.Adm.Code§ 201.149andthe inapplicabilityof

§ 201.263.

(vii) MalfunctionandBreakdownProvisions

80. Illinois’ approvedTitle V programallows theAgencyto grantsourcesthe

authorityto operateduring malfunctionandbreakdown,eventhoughthesourceemits in excess

of its limitations, uponcertainshowingsby thepermit applicant. Theauthoritymustbe

expressedin thepermit,andtheAgencyhasmadesucha grantof authorityto Midwest
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Generationfor theFiskGeneratingStation. This grantof authorityservesonly asan

affirmative defensein anenforcementaction. GenerallyseeCondition7.1.3(c).

81. Condition7.1.10-3(a)(i)requiresthatMidwest Generationnotify theAgency

“immediately” if it operatesduring malfunctionandbreakdownandtherecouldbe PM

exceedances.As MidwestGenerationhaspointedout above,thereis currentlyno provenor

certifiedmethodologyfor measuringPM emissionsotherthanthroughstacktesting.

Therefore,theAgencyis demandingthatMidwest Generationnoti& it ofthemeresupposition

thattherehavebeenPM exceedances.TheAgencyhasprovidedno regulatorybasisfor

reportingsuppositions.At thevery least,Midwest Generationshouldbe grantedthe

opportunityto investigatewhetheroperatingconditionsaresuchthat supportornegatethe

likelihoodthat theremayhavebeenPM emissionsexceedancesduring the malfunctionand

breakdown,thoughMidwest Generationdoesnot believethat eventhis is necessary,sincethe

Agencylacksaregulatorybasisfor this requirementin the first place. Referenceto relianceon

opacityasan indicatorofPM emissionsshouldbe deleted.Theconditionaswrittenexceeds

thescopeoftheAgency’sauthority to gapfill andso is unlawful, arbitraryandcapricious.

82. Also in Condition7.1.10-3(a)(i),theAgencyhasdeletedtheword consecutive

asatrigger for reportingopacityandpotentialPM exceedaneesduring an “incident” in the

fmalversionofthepermit. Versionsprior to theJuly 2005versioninclude thatword. Its

deletioncompletelychangesthescopeandapplicability ofthecondition. PleaseseeMidwest

Generation’scommentson eachversionofthepermitin theAgencyRecord.As theseriesof

commentsdemonstrates,it wasnot until thedraftrevisedproposedpermitissuedin July 2005

that theAgencyhaddeletedtheconceptofconsecutivesix-minuteaveragesof opacityfrom
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this condition. In theDecember2004versionofthepermit, thewordconsecutivehadbeen

replacedwith in a row, but theconceptis thesame.

83. TheAgencyhasprovidedno explanationforthis change.As theactualopacity

exceedancecouldalonecomprisethe“incident,” Midwest Generationbelievesthat it is more

appropriateto retaintheword consecutivein thecondition(or addit backin to thecondition).

Random,intermittentexceedaneesof theopacitylimitation do notnecessarilycomprisea

malfunction/breakdown“incident.” On theotherhand,aprolongedperiodof opacity

exceedancedoespossiblyindicatea malfunction/breakdown“incident.” In thealternative,

Midwest Generationsuggeststhat theAgencyaddatwo-hourtimefratneduring which these

six ormoresix-minuteopacityaveragingperiodscouldoccurto be consistentwith thenext

condition,7.1 .10-3(a)(ii). Likewise,a timeframeis not includedin Condition7.1.10-3(a)(ii),

which appearsto refer to thesame“incident” that is addressedby Condition7.1.10-3(a)(i).

Midwest Generationsuggeststhat theAgencyqualify thelengthoftime during which the

opacitystandardmayhavebeenexceededfor two or morehoursto 24 hours.

84. Consistentwith theAPA, Condition7.1.10-3(a)(i),contestedherein,is stayed,

andMidwest Generationrequeststhat theBoardordertheAgencyto deleteit from thepermit

asit relatesto PM. Consistentwith theAPA, Condition7.1.10-3(a)(ii),contestedherein,and

Midwest Generationrequeststhat theBoardordertheAgencyto removethereferenceto PM

emissionsandto inserta timeframeto spanthesix six-minuteopacityaveragingperiodsto

makethemconsecutiveor, in thealternative,to requirethat theyoccurwithin atwo-hour

block.
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(viii) Alternative Fuels Requirements

85. TheAgencyhasincludedat Conditions7.1 .5(a)(ii)-(iv) requirementsthat

becomeapplicablewhenFiskusesa fuel otherthancoalasits principal fuel. Condition

7.1 .5(a)(ii) identifies whatconstitutesusing an alternativefuel astheprincipal fuel and

establishesemissionslimitations. Condition7.1 .5(a)(iii) alsodescribestheconditionsunder

whichFiskwould be consideredto be usingan alternativefuel asits principal fuel. Condition

7.1.5(a)(iv) requiresnotificationto theAgencyprior to Fisk’s useofan alternativefuel asits

principal fuel.

86. Inclusionsofthesetypesofrequirementsin Condition7.1.5,thecondition

addressingnon-applicabilityofrequirements,is organizationallymisalignedunderthepermit

structureadoptedby theAgency. Theseprovisionsshouldbe includedin thepropersections

of thepermit, suchas7.1.4 for emissionslimitations and7.1.10for notifications. In the

alternative,theyshouldbe in Condition7.1.11(c),operationalflexibility, wheretheAgency

alreadyhasaprovisionaddressingalternativefuels. As theAgencyhasadopteda structurefor

theCAAPPpermitsthat is fairly consistentnot only amongunits in a singlepermitbut also

amongpermits,’8for theAgencyto includespecificrecordkeepingrequirementsin the

compliancesectioncreatesadisconnectanduncertaintyregardingwherethepermitteeis to

find outwhatit is supposedto do.

87. Additionally, atCondition7.1.11(c)(ii), theAgency’splacementofthe

examplesofalternativefuelsdefinesthemashazardouswastes.The intent andpurposeof the

conditionare to ensurethatthesealternativefuels arenot classifiedashazardouswastes.The

lastphraseofthecondition,beginningwith “suchaspetroleumcoke,fire derivedfuel. . .

‘8That is, Condition7.x.9for all typesof emissionsunits in thispermit, from boilersto tanks,addresses
recordkeeping. Likewise, condition7.x.9addressesrecordkeepingin all of theCAAPPpennitsfor EGUs.
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shouldbe placedimmediate!)’ after“Alternative fuels” with punctuationandotheradjustments

to the languageasnecessary,to clarify that theexampleslisted arenot hazardouswastes.

88. Forthesereasons,Conditions7,1 .5(a)(ii), 7.1.5(a)(iii), 7.l.5(a)(iv), and

7.1.1 l(c)(ii) arestayedpursuantto theAPA, andMidwest Generationrequeststhat theBoard

ordertheAgencyto placeConditions7.1.5(a)(ii)-(iv) in moreappropriatesectionsofthe

permit andto clarify Condition7.1.11(c)(ii).

(ix) StackTesting Requirements

89. Condition7.1.7(e)identifies detailedinformationthat is to be includedin the

stacktestreports,including targetlevelsandsettings. To theextentthat theserequirementsare

or canbe viewedasenforceableoperationalrequirementsorparametricmonitoringconditions,

Midwest Generationconteststhiscondition. Operationof an electricgeneratingstation

dependsuponmanyvariables— ambientair temperature,cooling watersupply temperature,

fuel supply,equipmentvariations,andso forth — suchthatdifferent settingsareusedon adaily

basis. Stacktestingprovidesasnapshotofoperatingconditionswithin thescopeof the

operationalparadigmset forth in thepermitatCondition 7.1.7(b)that is representativeof

normalor maximumoperatingconditions,butusing thosesettingsas sometypeof monitoring

deviceorparametriccompliancedatawould be inappropriate.

90. Consistentwith theAPA, Condition7.1.7(c),contestedherein,is stayed,and

Midwest Generationrequeststhat theBoardordertheAgencyto deletetheconditionfrom the

permit.

(x) Monitoring and Reporting Pursuant to NSPS

91. It appearsfrom variousconditionsin thepermitthat theAgencybelievesthat

Fisk is subjectto NSPSmonitoringandreportingrequirementspursuantto theAcid Rain
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Program. Midwest Generation’sreviewofthe applicablerequirementsunderAcid Raindo not

revealhowtheAgencyarrivedat this conclusion. This is an exampleof how astatementof

basisby theAgencywouldhavebeenvery helpful. TheAcid RainProgramrequires

monitoringandreportingpursuantto 40 CFRPart75. Specifically,40 CFR§ 75.21(b)states

that continuousopacitymonitoringshallbe conductedaccordingto proceduressetforth in state

regulationswheretheyexist. Recordkeepingis addressedat § 75.57(1)andreportingat

§ 75.65. Noneofthis referencesPart60, NSPS.

92. Arguably, it is oddthat a perniitteewould appealaconditionin a permit that

statesthatregulatoryprovisionsarenot applicable, however,consistentwith Midwest

Generation’sanalysisof theAcid Rain requirements,thepermit,andtheBoard’sregulations,it

mustalsoappealCondition7.1.5(b),which exemptsFiskfrom therequirementsof35

Ill.Adm.Code 201.SubpartL basedupontheapplicability ofNSPS.NSPSdoesnotapply to

theFisk GeneratingStationthroughtheAcid RainProgram,andsothis conditionis

inappropriate.

93. Conditions7.1.10-2(b)(i), 7.1 .10-2(c)(i), and7.1.10-2(d)(i) requireMidwest

Generationto submitsummaryinformationon theperformanceofthe SO2,NOx, andopacity

continuousmonitoringsystems,respectively,including the informationspecifiedat40 CFR

§ 60.7(d). Condition7.1.10-2(d)(iii) Note refers,also,to NSPS§~60.7(c)and(d). The

informationrequiredat§ 60.7(d)is inconsistentwith the informationrequiredby 40 CFRPart

75, whicharethefederalreportingrequirementsapplicableto MidwestGeneration’sboilers.

Section60.7(d)is not an “applicablerequirement,”astheboilersarenot subjectto theNSPS.

For Midwest Generationto comply with theseconditionswould entail reprogrammingor

purchasinganddeployingadditionalsoftwarefor thecomputerizedCEMS,effectively
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resultingin the impositionof additionalsubstantiverequirementsthroughtheCAAPPpermit

beyondthe limitations ofgapfihling. Moreover,contraryto Condition7.1.10-2(d)(iii), Midwest

Generationdoesnot find a regulatorylink betweentheNSPSprovisionsof40 CFR-6&7(cjand

(d) andtheAcid RainProgram..

94. Consistentwith theAPA, Conditions7.1.5(b),7.1.10-2(b)(i), 7.1.10-2(c)(i),

7.1.10-2(d)(i), and7.1.10-2(d)(iii) Note,contestedherein,arestayed,andMidwestGeneration

requeststhattheBoardordertheAgencyto deletereferenceto 40 CFR60.7(d).

(xi) Opacity CompliancePursuant to § 212.123(b)

95. TheBoard’sregulationsat35 Ill.Adm.Code § 212.123(b)providethata source

mayexceedthe 30%opacitylimitationof § 212.123(a)for anaggregateofeight minutesin a

60-minuteperiodbut no morethanthreetimes in a 24-hourperiod. Additionally, no otherunit

atthesourcelocatedwithin a 1,000-footradiusfrom theunit whoseemissionsexceed30%

mayemit atsuchan opacityduring thesame60-minuteperiod. Becausetheopacity limit at

§ 212.123(a)is expressedassix-minuteaveragespursuantto Method9 (seeCondition

7.1 .12(a)(i)),asourcedemonstratingcompliancewith § 212.123(b)mustreprogramits COMS

to recordorreportopacityovera differenttimeframethanwould be requiredby demonstrating

compliancewith § 212.123(a)alone. TheAgencyattemptsto reflect theseprovisionsat

Condition7.1.12(a),providingfor compliancewith § 212.123(a)atCondition7.1.12(a)(i) and

separatelyaddressing§ 212.123(b)atCondition7.1.l2(a)(ii). Additionally, theAgency

requiresMidwestGenerationto provideit with 15 days’noticeprior to changingits procedures

to accommodate§ 212.123(b)atCondition 7.1.12(a)(ii)(E). Theseconditionsraiseseveral

issues.
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96. First, Condition7.1.12(a)(ii) assumesthataccommodatingthe “different”

compliancerequirementsof § 212.123(b),ascomparedto § 212.123(a),is a changein

operatingpractices.In fact, it is not. Midwest Generationhasbeencapturingopacitydatain

compliancewith § 212.123(b)for anumberof monthsasofthe issuancedateofthepermit.

Arguably,then,Midwest Generationhasnothingto reportto theAgency pursuantto Condition

7.1 .12(a)(ii)(E),becauseno changeis occurring. However,Midwest Generationsuspectsthat

Agencyassumesthat it hasnotmadethis so-calledchangeyet. Midwest Generationrequests

clarification from theBoardthat suchreportingis not requiredwherethepermitteehasalready

accomplishedthe “change” in datacaptureprior to issuanceoftheCAAPPpermit andthatno

recordkeepinganddatahandlingpracticesmustbe submittedfor Agencyreview.

97. Second,aswith Midwest Generation’sobjectionto Condition5.6.2(d),

Condition7.1.12(a)(ii)(E) is anattemptby theAgencyto insertitself into the operational

practicesof a sourcebeyondthescopeof its authority to do so. TheAgencystatesthat the

purposeofthe 15 days’ prior notice is so that theAgencycanreviewthesource’s

recordkeepinganddatahandlingprocedures,presumablyto assurethat theywill comply with

the requirementsimpliedby § 212.123(b).As with Condition5.6.2(d),the risk lies with the

permittee. If, during an inspectionor areviewof aquarterlyreport,theAgencyfinds that

Midwest Generationhasnotcompliedwith § 212.123(b)’simplieddatacollection

requirements,thentheAgencyis authorizedby theAct to takecertainactions. Midwest

Generationis quite capableoftakingtheresponsibilityfor thedatacaptureandrecordkeeping

necessaryfor compliancewith § 212.123(b).

98. Moreover,while Condition7.1.12(a)(ii)(E)saysthat theAgencywill reviewthe

recordkeepinganddatahandlingpracticesofthesource,it saysnothingaboutapprovingthem
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or what theAgencypiansto do with the review. TheAgencyhasnot explaineda purposeof

therequirementin a statement-of-basisdocumentor in its ResponsivenessSummaryorshown

howthis open-endedconditionassurescompliancewith theapplicablerequirement.Because

theFisk GeneratingStationis requiredto operateaCOMS, all of theopacityreadingscaptured

by theCOMS arerecordedandavailableto theAgency. TheAgencyhashadample

opportunityto determinewhetherFiskhascompliedwith § 212.123(b).MidwestGeneration’s

providing15 days’prior notice of its “change”to accommodating§ 212.123(b)will not

improvetheAgency’sability to determineFisk’s compliance.

99. Conditions7.1.10-3(a)(i)and(ii) do not accommodatetheapplicabilityof

§ 212.123(b).TheBoard’sregulationsdo not limit when§ 212.123(b)mayapplybeyondeight

minutesper 60 minutesthreetimesper 24 hours. Therefore,any limitation on opacitymust

consideroraccommodatetheapplicability of § 212.123(b)andnot assumeor imply that the

only applicableopacity limitation is 30%.

100. Finally, inclusionof recordkeepingandnotificationrequirementsrelatingto

§ 2 12.123(b)in thecompliancesectionofthepennitis organizationallymisalignedunderthe

permit structureadoptedby theAgency. Theseprovisions,to theextentthat theyare

appropriatein the first place,shouldbe includedin thepropersectionsof the permit, suchas

7.1.9 for recordkeepingand7.1.10for reporting. As theAgencyhasadopteda structurefor the

CAAPPpermitsthatis fairly consistentnotonly amongunits in asinglepermitbut alsoamong

permits,for theAgencyto includespecificrecordkeepingrequirementsin thecompliance

sectioncreatesa disconnectanduncertaintyregardingwherethepermitteeis to find out what

heor sheis supposedto do.
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Consistentwith theAPA, Condition7.1.12(a)(ii), contestedherein,is stayed,and

Midwest Generationrequeststhat theBoardordertheAgencyto deletethecondition from the

permit. Additionally, consistentwith theAPA, Conditions7.1.10-3(a)(i)and(ii), contested

herein,arestayed,and,if theBoard doesnot ordertheAgencyto deletetheseconditionsfrom

thepermitpursuantto otherrequestsraisedin thisappeal,Midwest Generationrequeststhat the

Board ordertheAgencyto amendtheseconditionsto reflect theapplicability of § 212. 123(b).

E. Coal Handling Equipment, Coal ProcessingEquipment, and Fly Ash Equipment
(Sections7.2, 7.3,and 7.4)

(i) Fly Ash Handlingv. Fly AshProcessingOperation

101. No processingoccurswithin thefly ashsystem. It is a handlingandstorage

operationthesameascoalhandlingand storage.TheAgencyrecognizesin Condition7.4.5

that theNSPSforNonmetallicMineral ProcessingPlantsdoesnotapply “becausethereis no

equipmentusedto crushorgrind ash.” ThisunderscoresMidwest Generation’spoint that the

fly ashhandlingsystemis not a process.

102. Becausethe.fly ashoperationsattheFisk Stationarenot aprocess,theyarenot

subjectto theprocessweightraterule at § 212.321(a). Section212.321(a)is notan applicable

requirementunderTitle V, sincethefly ashoperationis notaprocess.’9 Theprocessweight

raterule is not a legitimateapplicablerequirementandso is includedin thepermit

impennissibly. Condition7.4.4(c)andall otherreferencesto theprocessrateweight rule or

§ 212.321(a),including in Section10 ofthepermit, shouldbe deleted.

103. Sincethefly ashoperationis not a process,referenceto it asaprocessis

inappropriate.Thewordprocessandits derivativesin Section7.4 ofthepermitshouldbe

‘~MidwestGenerationdoesnot disputetheAgency’sinsistencethat fly ashhandling is subjectto the
processweight raterule becauseit cannotcomply; in fact, Midwest Generation complies by an impressivemargin.
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changedto operationandits appropriatederivativesor, in oneinstance,to handled,to ensure

that thereis no confusionasto theapplicabilityof § 212.321(a).

104. Consistentwith theAPA, theConditions7.4.3,7.4.4,7.4.6, 7.4.7,7.4.8,7.4.9,

7.4.10, and7.4.11,all of which arecontestedherein,arestayed,andMidwest Generation

requeststhat theBoardordertheAgencyto deletetheConditions7.4.4(c),7.4.9(b)(ii),andall

otherreferencesto theprocessweightraterule, including in Section10, and addCondition

7.4.5(b)identifying § 212.321(a)asarequirementthat is not applicableto Fisk.

(ii) WaterSpraysfor CoalProcessingOperations

105. Midwest Generationemployswatersprayingasanothermeansofcontrolling

emissionsfrom thecoalprocessingoperations.Theseshouldbe listed at Condition7.3.1. For

thesereasons,Condition7.3.1,contestedherein,is stayed,andMidwest Generationrequests

that theBoardordertheAgencyto addwater spraysto thedescriptionoftheemissionscontrol

practicesattheFisk GeneratingStation.

(iii) Fugitive EmissionsLimitationsandTesting

106. TheAgencyhasappliedtheopacity limitations of § 212.123to sourcesof

fugitive emissionsat theFiskGeneratingStationthroughConditions7.2.4(b),7.3.4(b),and

7.4.4(b),all referringbackto Condition 5.2.2(b). Applying theopacity limitations of

§ 212.123to sourcesof fugitive emissionsis improperand contraryto theBoard’sregulatory

structurecoveringPM emissions.In its responseto commentsto this effect, theAgencyclaims

that

[nJothingin theState’sair pollutioncontrolregulationsstatesthat
theopacity limitationdoesnot applyto fugitive emissionunits.
The regulationsatissuebroadlyapply to ‘emissionunits.’
Moreover,while not applicableto thesepowerplants,elsewherein
theState’sair pollutioncontrol regulations,opacity limitations are
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specificallyset for fugitive particulatematteremissionsatmarine

terminals,roadways,parking lots andstoragepiles.

ResponsivenessSummary,p. 41.

107. That theAgencyhadto specificallyestablishfugitive emissionslimitations for

suchsourcesis a strongindicationthat theregulatorystructuredid not applytheopacity

limitations of § 212.123to frigitive sources.Fugitive emissionsaredistinctly different in

naturefrom point sourceemissions,in thatpoint sourceemissionsareemittedthroughastack,

while fugitive emissionsarenotemittedthroughsomediscretepoint. Therefore,fugitive

emissionsareaddressedseparatelyin theBoard’srule at 35 Ill.Adm.Code 2l2.SubpartK.

Theserulescall for fugitive emissionsplansandspecifically identify thetypesof sourcesthat

areto be coveredby theseplans. Condition5.2.3echoestheserequirements,andCondition

5.2.4 requiresthefugitive emissionsplan.

108. Thelimitations for fugitive emissionsare setforth at § 212.301. It is ano-

visible-emissionsstandard,asviewedatthepropertyline ofthesource. Themeasurement

methodsfor opacityareset forth at § 2 12.109,whichrequiresapplicationof Method9 as

appliedto § 212.123. It includesspecificprovisionsfor readingtheopacity ofroadwaysand

parkingareas.However,§ 212.107,themeasurementmethodfor visible emissions,says,

“This Subpartshall not applyto Section212.301of this Part.” Therefore,with theexceptionof

roadwaysandparkinglots,theAgencyis precludedfrom applyingMethod9 monitoringto

fugitive emissions,leavingno mannerfor monitoring opacity from fugitive sourcesotherthan

themethodset forth in § 212.301. This reinforcesthediscussionaboveregardingthestructure

ofPart212 andthat § 212.123doesnotapply to sourcesof fugitive emissionsotherthanwhere

specificexceptionsto that generalnonapplicabilityareset forth in the regulations.
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109. As § 212.107specificallyexcludestheapplicabilityofMethod 9 to fugitive

emissions,therequirementsof Condition7.2.7(a),7.3.7(a),and 7.4.7(a)areclearly

inappropriateanddo not reflectapplicablerequirements.Therefore,they.along with

Conditions7.2.4(b),7.3.4(b),and7.4.4(b),must be deletedfrom thepermit. Exceptfor

roadwaysandparking lots, § 212.123is not an applicablerequirementfor fugitive emissions

sourcesandtheAgency’sinclusionofconditionsfor fugitive sourcesbasedupon§ 212.123

andMethod9 is unlawful. To the extentthatCondition7.2.12(a),7.3.12(a),and7.4.12(a)rely

on Method9 for demonstrationsofcompliance,it, too, is unlawful.

110. TheAgencyalsorequiresstacktestsof thebaghousesat Conditions7.2.7(b),

7.3.7(b),and7.4.7(b). PM stacktestingwould be conductedin accordancewith TestMethod

5. However,apartof complyingwith Method5 is complyingwith Method 1, which

establishesthephysicalparametersnecessaryto test. MidwestGenerationcannotcomply with

Method 1. Thestacksandventsfor suchsourcesassmall baghousesandwettingsystemsare

narrowandnot structurallybuilt to accommodatetestingportsandplatformsfor stacktesting.

ThePM emissionsfor thesetypesofemissionsunits arevery small. The inspections,

monitoring,andrecordkeepingrequirementsaresufficientto assurecompliance.These

conditionsshouldbe deletedfrom thepermit.

111. Forthesereasons,consistentwith theAPA, Conditions7.2.4(b),7.2.7(a),

7.2.7(b)7.2.12(a),7.3.4(b),7.3.7(a),7.3.7(b),7.3.12(a),7.4.3(b),7.4.7(a),7.4.7(b),and

7.4.12(a),all contestedherein,arestayed,andMidwestGenerationrequeststhat theBoard

ordertheAgencyto deletetheseconditionsto theextentthattheyrequirecompliancewith

§ 212.123andMethod9 orstacktestingand,thereby,compliancewith MethodsI and5.
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(iv) Temporary Fly Ash Storage“Facility”

112. Condition7.4.3(b)(iii) refersto astorage“facility” for temporarystorageoffly

ashshouldthat becomenecessary.Theimplicationofthewordfacility is a building orother

typeofenclosure.MidwestGenerationobjectsto theuseofthewordfacility without

clarification that it includestemporarystoragein pileson theground. For this reason,

consistentwith theAPA, Condition7.4.3(b)(iii),contestedherein,is stayed,andMidwest

Generationrequeststhat theBoard ordertheAgencyto clarify thecondition appropriately.

(v) Testing Requirements for Coal Handling, Coal Processing,and Fly Ash Handling
Operations

113. The final permit providesatCondition 7.4.7(a)(ii) thatMidwest Generation

conducttheopacity testingrequiredat Condition7.4.7(a)(i)for aperiodof at least30 minutes

“unlesstheaverageopacitiesfor the first 12 minutesof observation(two six-minuteaverages)

areboth lessthan5.0 percent.”Theoriginal draft andproposedpermits(June2003and

October2003,respectively)containedno testingrequirementfor fly ashhandling. This testing

requirementfirst appearedin thedraft revisedproposedpermitof December2004,andatthat

time allowedfor testingto be discontinuedif thefirst 12 minutes’ observationswereboth less

than10%. In theseconddraft revisedproposedpermit(July 2005),theAgencyinexplicably

reducedthethresholdfor discontinuationofthetestto 5%.

114. TheAgencyprovidedno explanationfor (1) treatingfly ashhandlingdifferently

from coalhandling in this regard(seeCondition7.2.7(a)(ii)20)or (2) reducingthethreshold

from 10%to 5%. BecausetheAgencyhasnotprovidedan explanationfor this changeatthe

time that thechangewasmadeto provideMidwest Generationwith theopportunity,atworst,

20 “Thedurationofopacity observations foreachtestshallbe at least30 minutes(five 6-minuttaverages)
unlessthe average opacitiesfor the first 12 minutes ofobservations(two6-minute averages) areboth lessthanJ.QS
percent.” (Emphasis added.)
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to try to understandthe Agency’srationaleor to commenton thechange,the inclusionof this

changein thethresholdfor discontinuingtheopacitytestis arbitrary andcapricious. Condition

7.4.7(a)(ii) is inextricablyentwinedwith 7.4.7(a),andso Midwest Generationmustappealthis

underlyingcondition aswell.

115. Forthesereasons,Condition7.4.7(a),which is againcontestedherein,is stayed,

and,without concedingits appealoftheseconditionsasto their appropriatenessatall, asstated

above,MidwestGenerationrequeststhat if theconditionsmustremainin thepermittheBoard

ordertheAgencyto amendCondition7.4.7(a)(ii)to reflectthe 10%threshold,ratherthanthe

5% threshold,for discontinuationof theopacitytest,althoughMidwest Generationspecifically

doesnot concedethat Method9 measurementsareappropriatein thefirst place..

(vi) InspectionRequirementsfor Coal Handling,CoalProcessing,andFly Ash Handling
Operations

116. Conditions7.2.8(a),7.3.8(a),and7.4.8(a)containinspectionrequirementsfor

thecoalhandling,coalprocessing,andfly ashhandlingoperations,respectively.In eachcase,

theconditionrequiresthat “[tjhese inspectionsshall be performedwith personnelnot directly

involved in theday-to[sic] day operationoftheaffectedoperations TheAgencyprovides

no basisfor this requirementotherthanadiscussion,afterthepermit hasbeenissued,in the

ResponsivenessSummaryatpage19. TheAgency’srationaleis that thepersonnelperforming

theinspectionshouldbe “fresh” and“independent”ofthedaily operation,but theAgency

doesnot tell uswhybeing“fresh” and“independent”are“appropriate”qualificationsfor such

an inspector.TheAgencyrationalizesthatMethod22, i.e., observationfor visible emissions,

applies,andso the inspectorneedhaveno particularskill set. Theopacityrequirementfor
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theseoperationsis not 0% or no visible emissionsat thepoint ofoperation,but ratheratthe

propertyline. Therefore,exactlywhattheobserveris supposedto look at is not atall clear.2’

117. Thereis no basisin law orpracticality for this provision. To identilS’ in a

CAAPPpermit conditionwho canperforman inspectionis oversteppingtheAgency’s

authorityandclearlyexceedsanygapfilling authoritythat maysomehowapply to these

observationsof fugitive dust. Therequirementmustbe strickenfrom thepermit.

118. TheAgencyhasincludedin Conditions7.2.8(b)and7.3.8(b)that inspectionsof

coalhandlingandcoalprocessingoperationsbe conductedevery15 monthswhile theprocess

is notoperating. Condition7.4.8(b)containsacorrespondingrequirementfor fly ashhandling,

but on a nine-monthfrequency.TheAgencyhasnot madeit clearin astatementof basisor

eventheResponsivenessSummarywhy theseparticularfrequenciesfor inspectionsare

appropriate.Essentially,the Agencyis creatinganoutageschedule,astheseprocessesare

intricatelylinked to theoperationof theboiler. In anygivenareaofthestation,station

personnelareconstantlyalertto any “abnormal”operationsduring thecourseof theday.

Althoughthesearenot formal inspections,theyareinformal inspectionsandaction is takento

addressany “abnormalities”observedas quickly aspossible. It is MidwestGeneration’sbest

interestto run its operationsasefficiently andsafelyaspossible. While theAgencycertainly

hasgapfilling authority,thegapfilling authority is limited to what is necessaryto ensure

compliancewith permit conditions. SeeAppalachianPower. It is not clearat all howthese

frequenciesof inspectionsaccomplishthat end. Rather,it appearsthat theseconditionsare

administrativecompliancetrapsfor work that is doneaspartofthenormalactivitiesatthe

station.

2~The Agency’srequirements in this condition also underscoreMidwestGeneration’sappeal of the

conditionsapplyinganopacitylimitation to fugitive sources,aboveat SectionlIl.E.(iii).
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119. Moreover,theAgencydoesnotprovidea rationaleasto why the frequencyof

fly ashhandlinginspectionsshouldbe greater(more frequent)thanfor theotheroperations.

120. As theseoperationsmustbe inspectedwhentheyarenot operating,andasthey

would not operateduring an outageoftheboiler, it is not necessaryfor theAgencyto dictate

thefrequencyoftheoperations.Rather,it is logical that theseinspectionsshouldbe linked to

boileroutages. Moreover,theseoperationsareinspectedon monthly orweeklybases

pursuantto Conditions7.2.8(a),7.3.8(a),and7.4.8(a),andso anymaintenanceissueswill be

identifiedlongbeforethe 15- or nine-monthinspections.

121. Conditions7.2.8(b),7.3.8(b),and7.4.8(b)requiredetailedinspectionsofthe

coalhandling, coalprocessing,andfly ashhandlingoperationsboth beforeandafter

maintenancehasbeenperformed.TheAgencyhasnot provideda rationalefor this

requirementandhasnotcited an applicablerequirementfor theseconditions. This levelof

detail in a CAAPPpermitis unnecessaryandinappropriateandexceedstheAgency’sauthority

to gapfill. Theserequirementsshouldbe deletedfrom thepermit.

122. Condition7.2.8(a)requiresinspectionsofthecoalhandlingoperationson a

monthly basisandprovides“that all affectedoperationsthat arein routineserviceshall be

inspectedat leastonceduring eachcalendarmonth.” Sincethefirst sentenceof thecondition

alreadystatesthat theseoperationsareto be inspectedon a monthly basis,the lastclauseofthe

conditionappearssuperfluous.However,until theJuly 2005 draft revisedproposedpermit, the

languagein thisclausewas“that all affectedoperationsshall be inspectedatleastonceduring

eachcalendarquarter.”22 TheAgencyhasprovidedno explanationasto why thefrequencyof

the inspectionshasbeenincreased.

~ Thatis, notalt aspectsof thecoathandlingoperationsarerequiredto beinspectedduringoperationon a
monthlybasis.
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123. Forthesereasons,Conditions7.2.8(a),7.3.8(a),and7.4.8(a),andthe

correspondingrecordkeepingconditions,7.2.9(d), 7.3.9(c),and7.4.9(c),all of which are

contestedherein,arestayedconsistentwith theAPA, andMidwest Generationrequeststhat the

Board order theAgencyto deletethoseprovisionsoftheseconditionsthat dictatewho should

perform inspectionsof theseoperations,to deletetherequirementcontainedin theseconditions

that Midwest Generationinspectbeforeandaftermaintenanceandrepairactivities.

Additionally, Conditions7.2.8(b),7.3.8(b),and7.4.8(b),contestedherein,arestayedpursuant

to theAPA, andMidwest Generationrequeststhat theBoardordertheAgencyto alterthe

frequencyofthe inspectionsto correspondto boiler outages.

(vii) RecordkeepingRequirementsfor Coal Handling, Coal Processing,and Fly Ash
Handling Operations

124. Condition7.2.9(a)(i)(C)requiresMidwest Generationto submita list

identif~yingcoal conveyingequipmentconsideredan “affectedfacility” for purposesof NSPS.

Sucha list wasincludedin theapplication,andthatshouldsuffice. Moreover,theequipment

in questionis subjectto theNSPSidentifiedin Condition7.2.3(a)(ii),andso hasalreadybeen

identifiedin thepermit itself. To requireMidwest Generationto createasecondlist is

redundantandnot necessaryto ensurecompliancewith emissionslimitations. Theequipment

hasbeenpermittedhistorically. Moreover,theconditionrequiressubmissionofthis list

pursuantto Condition5.6.2(d),which is addressedearlierin this Petition. Condition

7.2.9(a)(i)(C)shouldbe deletedfrom thepermit.

125. Likewise,thedemonstrationsconfirmingthat theestablishedcontrolmeasures

assurecompliancewith emissionslimitations, requiredat Conditions7.3.9(b)(ii)and

7.4.9(b)(ii),havealreadybeenprovidedto theAgencyin theconstructionandCAAPPpermit

applications.Theseconditionsareunnecessarilyredundant,andresubmittingthe
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demonstrationspursuantto Conditions7.3.9(b)(iii)and 7.4.9(b)(iii)servesno compliance

purpose.Also, Conditions7.3.9(b)(iii) and7.4.9(b)(iii) rely uponCondition5.6.2(d),contested

herein. Conditions7.3.9(b)(ii),7.3.9(b)(iii), 7.4.9(b)(ii),and7.4.9(b)(iii) shouldbedeleted

from thepermit.

126. Moreover,Conditions7.2.9(b),7.3.9(b)(iii),and7.4.9(b)(iii) includereporting

requirementswithin the recordkeepingrequirements,contraryto theoverall structureof the

permit. Midwest Generationhasalreadyobjectedto the inclusionoftheseconditionsfor other

reasons.In anyevent,they shouldnot appearin Condition7.x.9.

127. Conditions7.2,9(d)(ii)(B), 7.3.9(c)(ii)(B),and 7.4.9(c)(ii)(B)areredundantof

7.2.9(d)(ii)(E),7.3.9(c)(ii)(E),and7.4.9(c)(ii)(E),respectively.Suchredundancyis not

necessary.Conditions7.2.9(d)(ii)(B),7.3.9(c)(ii)(B),and7.4.9(c)(ii)(B)should bedeleted

from thepermit.

128. Conditions7.2.9(e)(ii),7.2.9(e)(vii),7.3.9(d)(ii),7.3.9(d)(vii),7.4.9(d)(ii),and

7.4.9(d)(vii)requireMidwest Generationto providethe magnitudeofPM emissionsduringan

incidentwherethecoalhandlingoperationcontinueswithout theuseof controlmeasures.

Midwest Generationhasestablishedthat it hasno meansto measureexactPM emissionsfrom

any processon a continuingbasis. TheAgencyunderstandsthis, Therefore,it is not

appropriatefor theAgencyto requirereportingof themagnitudeofPM emissions.

129. TheAgencyusesthewordprocessin Condition7.2.9(f)(ii) ratherthan

operation,’3perhapsbecauseuseofoperationatthis point wouldbe repetitious. While this

mayseemavery minorpoint, it is apointwith adistinction. Thewordprocess,astheBoard

canseein Section7.4 of thepermit relativeto thefly ashhandlingoperation,canbe a

~ “Recordsforeachincidentwhenoperationofan.affectedprocesscontinuedduringmalfunctionor
breakdown (Emphasisadded.)
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buzzwordthat implicatestheapplicability oftheprocessweight raterule. MidwestGeneration

wantsthereto be no possibility that anyonecanconstruecoal handlingasaprocesssubjectto

theprocessweight raterule. Therefore,MidwestGenerationhasrepeatedlyrequestedthat the

Agencysubstituteoperationor somesynonymfor processin this context.

130. TheAgencyprovidedno rationaleandstill providesno authority for its

inclusionofConditions7.2.9(d)(i)(B),7.3.9(c)(i)(B),and7.4.9(c)(i)(B),observationsof

accumulationsof coalfines andfly ashin thevicinity oftheoperation. TheAgencydid

addressthis conditionafterthe fact in theResponsivenessSummary,but did not providean

acceptablerationaleasto why theprovisionis eventhere. TheAgencysays,with respectto

theaccumulationof fines,as follows:

Likewise,the identificationof accumulationsof fines in the
vicinity ofaprocessdoesnot requiretechnicaltraining. It merely
requiresthatan individual be ableto identify accumulationsof coal
dustorothermaterial. This is alsoanactionthatcouldbe
performedby amemberof thegeneralpublic. Moreover,this is a
reasonablerequirementfor theplantsfor which it is beingapplied,
whicharerequiredto implementoperatingprogramsto minimize
emissionsof fugitive dust. At suchplants,accumulationsof fines
canpotentiallycontributeto emissionsof fugitive dust, asthey
couldbecomeairbornein thewind.

ResponsivenessSummary,p. 19. Theheartof thematterlies in thenext-to-lastsentence:

“plants.. . which arerequiredto implementoperationprogramsto minimizeemissionsof

fugitive dust.” This is accomplishedthroughfugitive dustplans,requiredat35 lll.Adm.Code

§ 212.309andCondition5.2.4. Theelementsof fugitive dustplansareset forth at § 212.310and

do not includeobservationsofaccumulationsof fines. In fact,nothingin theBoard’srules

addressesobservingtheaccumulationoffines.

131. Observingaccumulationsoffines is not anapplicablerequirement;therefore,its

inclusion in thepermitviolatesTitle V andAppalachianPowerby imposinganewsubstantive

-56-



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 2, 2005
***** PCB 2006 057

requirementuponthepermitteethroughtheTitle V permit. Additionally, observing

accumulationsof fines cannotreasonablybe includedundergapfilling,as it is notnecessaryto

assurecompliancewith thepermit. Theassuranceof compliancewith the fugitive dust

requirementsrestswithin theadequacyof thefugitive dustplan,which mustbe submittedto

theAgencyfor its review,pursuantto § 2 12.309(a),andperiodicallyupdated,pursuantto

§ 212.312. If thepermitteedoesnotcomply with its fugitive dustplanor theAgency finds that

the fugitive dust planis notadequate,thereareproceduresandremediesavailableto the

Agencyto addressthe issue. However,thoseremediesandproceduresdo not fall within the

scopeof gapfilling to the extentthat theAgency canrequireby permitwhat mustbe included

in thefugitive dustplanbeyondthespecificationsoftheregulation. Likewise,theAgency

cannotsupplementthe fugitive dustplan,theregulatorycontrolplan,throughthepermit.

132. Given that thefly ashsystemresultsin few emissions,rarelybreaksdown, and

is aclosedsystem,thereis no apparentjustification for thetriggerfor additionalrecordkeeping

whenoperatingduringmalfunction/breakdownbeingonly onehourin Condition

7.4.9(e)(ii)(E)comparedto the two hoursallowedfor coalhandling(Condition7.2.9ffl(ii)(E))

andcoalprocessing(Condition7.3.9(e)(ii)(E)). TheAgencyhasprovidedno rationalefor this

difference. Moreover,in earlierversionsof thepermit, this time triggerwastwo hours. See

theJune2003 draftpermit andtheOctober2003proposedpermit.

133. Forthesereasons,Conditions7.2.9(a)(i)(C),7.2.9(b),7.2.9(d)(i)(B),

7.2.9(d)(ii)(B),7.2.9(d)(ii)çE),7.2.9(d)(ii)(B),7.2.9(e)(ii),7.2.9(f)(ii),7.3.9(b)(li),7.3.9(b)(iii),

7.3.9(c)(i)(B), 7.3.9(c)(ii)(B),7.3.9(c)(ii)(E),7.3.9(d)(ii), 7.4.9(b)(ii),7.4.9(b)(iii),

7.4.9(c)(i)(B),7.4.9(c)(ii)(B),7.4.9(d)(ii),7.4.9(c)(ii)(E),and 7.4.9(e)(ii)(E),all contested

herein,arestayedconsistentwith theAPA, andMidwest Generationrequeststhat theBoard
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ordertheAgencyto deleteConditions7.2.9(a)(i)(C),7.2.9(d)(i)(B),7.2.9(d)(ii)(B),7.3.9(b)(ii),

7.3.9(b)(iii), 7.3.9(c)(i)(B), 7.3.9(c)(ii)(B), 7.4.9(b)(ii). 7.4.9(b)(iii),and7.4.9(c)(i)(B),

7,4.9(c)(ii)(B); addtheconceptofestimatingthemagnitudeof PM emissionsto Condition

7.2.9(e)(ii),7.3.9(d)(ii),and 7.4.9(d)(ii);substitutetheword operationfor thewordprocessin

Condition7.2.9(f)(ii); andchangeonehourto two hoursin Condition7.4.9(e)(ii)(E).

(viii) ReportingRequirementsfor CoalHandling,CoalProcessing,andFly Ash Handling
Operations

134. Conditions7.2.10(a)(ii), 7.3.10(a)(ii), and7.4.10(a)(ii) requirenotificationto

theAgencyfor operationof supportoperationsthat werenot in compliancewith theapplicable

work practicesof Conditions7.2.6(a),7.3.6(a),and7.4.6(a),respectively,for morethan 8

hoursor fourhourswith respectto ashhandlingregardlessofwhethertherewereexcess

emissions.Conditions7.2.6(a),7.3.6(a),and7.4.6(a)identify themeasuresthatMidwest

Generationemploysto controlfugitive emissionsat theFisk GeneratingStation.

Implementationofthesemeasuresis set forth in thefugitive dustplanrequiredby Condition

5.2.4and§ 212.309but notaddressedin Conditions7.2.6, 7.3.6,or7.4.6. TheAgency’s

concernherein Conditions7.2.10(a)(ii),7.3.1O(a)(ii),and7.4.10(a)(ii)shouldbe with excess

emissionsandnot with whethercontrol measuresareimplementedwithin thepast8 or four

hours,asthefugitive dustplandoesnotrequireimplementationofthosecontrolmeasures

continuously. Therearefrequently8- or four-hourperiodswhenthecontrolmeasuresarenot

appliedbecauseit is notnecessarythattheybe appliedor it is dangerousto apply them. These

conditionsshouldbe amendedto reflectnotificationof excessemissionsandnot of failure to

applywork practicecontrolmeasureswithin thepast8 or fourhours. Midwest Generation

notesalso,consistentwith thediscussionbelow, that the Agencyhasprovidedno explanation
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asto why ashhandlingin Condition7.4.10(a)(ii) hasonly afour-hourwindow while coal

handlingandprocessinghavea 8-hourwindow.

135. Conditions7.2.10(b)(i)(A), 7.3.1O(b)(i)(A), and7.4.10(b)O)(A) require

reportingwhentheopacity limitation jugy havebeenexceeded.Thata limitation~ have

beenexceededdoesnot riseto thelevelof an actualexceedance.MidwestGenerationbelieves

it is beyondthescopeoftheAgency’sauthorityto requirereportingof suppositionsof

exceedances.

136. Additionally, in thesesameconditions(i.e., 7.2.10(b)(i)(A), 7.3.10(b)(i)(A)),

and7.4.10(b)(i)(A),theAgencyrequiresreportingif opacity exceededthe limit for “five or

more6-minuteaveragingperiods”(“four ormore” for ashhandling). Thenextsentencein the

conditionsays,“(Otherwise,... for no morethanfive 6-minuteaveragingperiods 24 The

ashhandlingprovisionsays“no morethanthree” (Condition7.4.10(b)(i)(A)). The languagein

Condition7.4.l0(b)(i)(A) is internally consistent;however,thelanguagein Conditions

7.2.l0(b)(i)(A) and7.3.l0(b)(i)(A) is not. Theway thesetwo conditionsarewritten, the

perinitteecannottell whetherfive six-minute averagingperiodsofexcessopacityreadingsdo

ordo not requirereporting. In olderversionsofthepermit, five six-minuteaveragingperiods

did not triggerreporting. In fact,theAugust2005proposedversionofthepermit is the first

time that five six-minute averagestriggeredreporting. Theconditionsshouldbe amendedto

clarifS’ that excessopacityreportingin Conditions7.2.l0(b)(i)(A) and7.3.l0(b)(i)(A) is

triggeredafterfive six-minuteaveragingperiodsand,asdiscussedbelow,that theseaveraging

periodsshouldbe consecutiveor occurwithin somereasonableoutsidetimeframeandnot just

randomly.

24 With no closeto the parenthesesin the condition.
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137. As is thecasewith otherpermit conditionsfor thefly ashhandlingoperations,

thereportingrequirementsduring malfunction/breakdownat Condition7.4.10(b)(i)(A) for this

supportoperationaredifferent fromthosefor thecoalhandlingandcoalprocessingoperations.

MidwestGenerationmustnotify theAgencyimmediatelyfor eachincidentin which opacityof

the fly ashoperationsexceedsthe limitation for fouror moresix-minuteaveragingperiods,

while for coalhandlingandcoalprocessing,suchnotification is requiredapparently(see

discussionabove)only after five six-minuteaveragingperiods.SeeConditions7.2.10(b)(i)(A)

and7.3.10(b)(i)(A). TheAgencyhasprovidedno basisfor thesedifferencesor for why it

changedtheimmediatereportingrequirementfor ashhandlingfrom five six-minuteaveraging

periods,asin theOctober2003proposedpermit,to the four six-minuteaveragingperiods.

Additionally, theAgencyhasdeletedthe time frameduring which theseopacityexceedances

occurin thisprovision25in all threesections— 7.2.lO(b)(i)(A), 7.3.lO(b)(i)(A),and

7.4.lO(b)(i)(A). C,f, theOctober2003proposedpermit. The lackofa timeframefor these

operationshasthe sameproblemsasdiscussedaboveregardingtheboilers. The triggerfor

reportingexcessopacity for all threeoftheseoperationsshouldbe thesametimeframe. The

Agencyhasprovidedno justification asto why they shouldbe different, andgiven the

complexitiesof thepermitting requirementsgenerally,havingthesereportingtimeframes

different addsanotherandanunnecessarylayerofpotentialviolationtrips for thepermittee.

No environmentalpurposeis servedby havingthemdifferent.

138. TheAgencyrequiresat Conditions7.2.10(b)(ii)(C),7.3.10(b)(ii)(C),and

7.4.10(b)(ii)(C) that Midwest Generationaggregatethedurationofall incidentsduringthe

precedingcalendarquarterwhentheoperationscontinuedduring malfunction/breakdownwith

~ Thatis, that the averagingperiodsare consecutiveor occurwithin sometirneframe,suchastwo hours.
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excessemissions.Midwest Generationis alreadyrequiredatConditions7.2.1O(b)(ii)(A),

7.3.10(b)(ii)(A), and7.4.10(b)(ii)(A) to providethedurationofeachincident. It is not at all

apparentto Midwest Generationwhy theAgencyneedsthis additionalparticularbit of data.

TheAgencyhasnot identifiedany applicablerequirementthat servesasthe basisfor this

provisionotherthanthegeneralreportingprovisionsof Section39.5 of theAct. It is not

apparentthat this requirementservesanylegitimategapfilling purpose.For thesereasons,

theseconditionsshouldbe deletedfrom thepermit.

139. Conditions7.2.10(b)(ii)(D), 7.3.10(b)(ii)(D), and7.4.10(b)(ii)(D) require

reportingthattherewere no incidentsofmalfunction/breakdown,andso no excessemissions,

in thequarterlyreport. Theprovisionsin Section7.l.10~226requirereportingonly if thereare

excessemissions,andCondition7.1.10.3,whichaddressesmalfunction/breakdown

specifically,requiresonly notificationandonly ofexcessemissions. Reportingrequirements

for thesupportoperationsduring malfunction/breakdownshouldbe limited to reportingexcess

emissionsandshouldnot be requiredif thereareno excessemissions.

140. For thesereasons,Conditions7.2.10(a)(ii),7.2.10(b)(i)(A),7.2.lO(b)(ii)(C),

7.2.10(b)(ii)(D), 7.3.l0(a)(ii), 7.3.10(b)(i)(A),7.3.10(b)(ii)(C), 7.3.10(b)(ii)(D),7.4.10(a)(ii),

7.4.10(b)(i)(A),7.4.10(b)(ii)(C),and7.4.10(b)(ii)(D),all contestedherein,arestayedpursuant

to theAPA, and MidwestGenerationrequeststhat theBoardordertheAgencyto qualify that

Conditions7.2.10(a)(ii), 7.3.10(a)(ii),and7.4.10(a)(ii) arelimited to notificationwhenthere

areexcessemissionsratherthanwhencontrolmeasureshavenotbeenappliedfor an 8-hour

periodor four-hourperiodin thecaseof ashhandling;to add a timeframe for opacity

exceedancesoccurringduring operationduringmalfunction/breakdownfor immediate

~ Conditions7.1 .1O-2(b~iii),(c)(iii), (dXiii), and(dxiv).
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reportingto theAgencyin Conditions7.2.10(b)(i)(A), 7.3.10(b)(i)(A). and 7.4.10(b)(i)(A); to

changethenumberof six-minuteaveragingperiodsto six andto deletethe requirementfor

reportingsuppositionsofexcessopacity in Conditions7.2.10(b)(i)(A),7.3.10(b)(i)(A),and

7.4.l0(b)(i)(A); to deleteConditions7.2.10(b)(ii)(C),7.3.10(b)(ii)(C),7.4.10(b)(ii)(C).

F. Auxiliary Boiler

(Section 7.5)

(1) Opacity and EmissionsTesting Requirements

141. Condition 7.5.7(b)requires testing ofNOx and CO. However, the

auxiliary boiler doesnothaveportsthat allow for this typeoftesting,at leastin themanner

nowrequiredby theAgency. Thestackdoesnot havethestacktestportsandaplatformto

accommodateUSIEPA Method1 testingrequirementsandallow atestcrew to safelyperforma

test. Parametricmonitoringdemonstratesthat emissionsfrom theauxiliaryboilerarehalfthe

applicablestandards,andtherehasneverbeenanexceedanceof the rolling averageof 0.2 lb

NOx/mmBtu. Theauxiliaryboiler is infrequentlyoperated,only 440 hours in 2003,which is

only a5% capacityfactor. Becauseof thelow capacityfactor,no COtestingshouldbe

required,andcomplianceshouldbe assuredthroughproperoperationof theboiler. The

parametricsystemthatMidwest Generationemploysfor this unit hasbeenapprovedby the

Agencypursuantto 40 CFR§ 60.49b(c)andis includedin thepermitat Condition7.5.8(a)and

asan attachmentto Section10. Thisparametricmonitoringsystem,an applicablerequirement

pursuantto theNSPS,satisfiestheperiodic monitoringrequirementsof Title V.

142. For thesereasons,Condition7.5.7(b),contestedherein,is stayedpursuant

to theAPA, andMidwestGenerationrequeststhat theBoard order the Agencyto amendthe

conditionto allow for parametricmonitoringin placeof testingin themannerprescribedin the

permit.
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143. TheAgencyalso requiresstacktestsofthebaghousesat Conditions7.2.7(b),

7.3.7(b),and7.4.7(b). PM stacktestingwould be conductedin accordancewith TestMethod

5. However,apartof complyingwith Method 5 is complyingwith Method I, which

establishesthephysicalparametersnecessaryto test. MidwestGenerationcannotcomply with

Method1. Thestacksandventsfor suchsourcesasbaghousesandwetting systemsarelow

emitting, narrow,andshortandcannotaccommodatestacktesting. The inspections,

monitoring,andrecordkeepingrequirementsaresufficientto assurecompliance. These

conditionsshouldbedeletedfrom thepermit.

(ii) Reporting Requirements

144. Condition7.5.10-2(b)(iii)requiresMidwest Generationto reportinformationon

periodsoftimewhenits GEMS wasinoperative.However, Midwest Generationis not

requiredto rely on CEMSto determinecurrentNOx emissionslevels. Therefore,CEMSis

inapplicableandthe referencein Condition 7.5.10-2(b)(iii)shouldbe modified to deletethe

referenceto CEMS.

145. Forthesereasons,Condition7.5.10-2(b)Qii),contestedherein,is stayed

pursuantto theAPA, andMidwest Generationrequeststhat theBoardordertheAgencyto

deletethecondition.

G. Turbines
(Section7.6)

(i) ObservationsDuring Startup

146. Condition7.6.3(b)(ii)(A), underthestartupprovisions,requiresMidwest

Generationto observetheoperationof the turbinesto confirmproperoperatiornandtwidentify

any maintenanceissuesto be addressedprior to thenextstartup. This conditionis confusing,
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in thefirst instance,becauseit appearsto addressoperationof the turbinebut is

organizationallylocatedin aconditionaddressingstartup. Theambiguityshouldbe corrected.

147. Assumingtheconditionis aboutstartup,it presentsanumberofpractical

problems,which theAgencyrecognizedin therecordkeepingprovisionsat 7.6.9(d)(ii)(D): “11

thestartupoftheturbinewasobserved....“ (Emphasisadded.) The turbinesareusually

startedby remoteoperatorsrespondingto loaddemands.Stationoperatorsmaynotknow far

enoughin advanceof a startupof the turbinesthat theyareto be utilized andso cannot

necessarilyobserveeachoperation,let aloneeachstartup. If theconditionis aboutoperation,

Condition7.6.6(b)(i)addressestherequirementtheAgencyappearsto be trying to express.

Condition7.6.6(b)(i) requiresMidwest Generationto formally observeoperationof the turbine

at leasteverysix monthsto ensureproperoperation.

148. Condition7.7.3(b)(ii)(A) is confusingandpossiblyredundant.It should be

deletedfrom thepermit.

149. Forthesereasons,Condition7.6.3(b)(ii)(A), contestedherein,is stayedpursuant

to theAPA, andMidwest GenerationrequeststhattheBoard ordertheAgencyto deletethe

conditionfrom thepermit.

(ii) ObservationsDuring Operation

150. As with Conditions 7.2.8(a),7.3.8(a),and 7.4.8(a),the Agencyhasspecifiedin

Condition7.6.6(b)(i)whichofMidwest Generation’spersonnelmayperformthetask

identifiedin thecondition: “...shall be formally observedby operatingpersonnelfor the

turbineoramemberof thePermittee’senvironmentalstaff.. . .“ Whoperformsthe taskis not

somethingthat theAgency canprescribe.TheAgencyalreadyrequiresthatpersonswho

perform certain tests,suchasa Method9 readingofopacity,becertified to do so. The
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requirementthat thepersonnelperformingan opacityobservation,asin Condition 7.6.6(b)(i).

be certifiedto do so is implicit in therequirementthat theopacityreadingbe “formal,”

implying that it shouldbe performedpursuantto Method9. TheAgencyhasno basisfor

spellingout whichof Midwest Generation’spersonnelmayperformrequiredactivities. If

Midwest Generationchooses,thepersonsperformingthis observationmaynot be its own

engineoperatoror membersof its environmentalstaff, yet theobservationswould be valid.

151. Thereis no applicablerequirementthat specifiesthat theengineoperatoror the

environmentalstaffmustbe thepersonnelwho observeopacityandoperationoftheturbines.

Specifically identifyingwhich personnelmayperformtheseactivities is not within thescopeof

gapfilling, asit is notnecessaryto ensurecompliancewith thepermit. Therefore,this

requirementis arbitraryandcapriciousandshouldbe strickenfrom thepermit.

152. Forthesereasons,Condition7.6.6(b)(i),contestedherein,is stayedpursuantto

theAPA, andMidwestGenerationrequeststhat theBoardordertheAgencyto deletethe

phrase“by operatingpersonnelfor theturbineor amemberof Permittee’senvironmentalstaff’

from this condition.

(iii) Observationsof ExcessOpacity

153. Condition 7.6.10.(a)(i)(A)requires reporting when theopacity limitation ~

have beenexceeded.That a limitation ~ havebeenexceededdoesnot rise to the levelof an

actualexceedanee.MidwestGenerationbelievesit is beyondthescopeoftheAgency’s

authority to requirereportingof suppositionsofexceedances.

154. Also in Condition7.6.1O(a)(i)(A), the Agencyhasdeletedthewordconsecutive

asatrigger forreportingopacityandpotentialPM exceedaneesduringan “incident” in the

final versionof thepermit. Versionsprior to theJuly 2005versioninclude thatword. Its
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deletioncompletelychangesthescopeandapplicability ofthecondition. PleaseseeMidwest

Generation’scommentson eachversionofthepermit in the AgencyRecord. As theseriesof

commentsdemonstrates,it wasnot until thedraft revisedproposedpermit issuedin July 2005

that theAgencyhaddeletedtheconceptof consecutivesix-minuteaveragesofopacity from

this condition. In theDecember2004versionofthepermit,the wordconsecutivehadbeen

replacedwith in a row, but theconceptis thesame.

155. Forthesereasons,Condition7.6.10(a)(i)(A), contestedherein,is stayed,and

Midwest Generationrequeststhat theBoardordertheAgencyto deletetheconceptof

requiringMidwest Generationto reportmeresuppositionsandto adda timeframeduring

which excessopacitywasobservedbeforereportingis triggered.

(iv) Fuel SO2 Data

156. The basis for determining compliancewith the SO2 limitation provided in

Condition7.6.12(b)is USEPA’sdefaultemissionsfactors,which areto be usedonly when

betterdatais not available. Theconditionshouldallow Midwest Generationto rely on such

betterdata,includingcharacteristicsofthefuel determinedthroughsamplingandanalysis,as

samplingandanalysiswill providebetterdatafor determiningSO2 emissions.

157. Forthesereasons,Condition7.6.12(b),contestedherein,is stayedpursuantto

theAPA, andMidwestGenerationrequeststhattheBoardordertheAgencyto amendthe

condition to providefor thenecessaryflexibility for MidwestGenerationto rely on betterdata

thandefaultemissionsfactors.
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H. Gasoline StorageTank
(Section 7.7)

(I) GasolineSamplingand AnalysisRequirements

158. While gasolinesamplingstandardsandmethodsareincludedin 35

Ill.Adm.Code § 218.585,thereis not arequirementin that sectionthat dispensersor users(i.e.,

consumer)of thegasolineperformsuchsampling. Thesamplingat gasolinestationsis

typically performedby theDepartmentof Agriculture’sWeightsandMeasuresgroup,andthey

providethestickersthat oneseeson gasolinepumpscertifring that thegasolinemeets

standardsfor octane,Reidvaporpressure(“RVP”), andso forth. Section218.585requires

refinersandsuppliersofgasolineto statethat thegasolinethat theysupplycomplieswith RVP

requirements.Theyarethepartieswho arerequiredto performtherequisitesamplingpursuant

to thestandardsandmethodsincludedin § 218.585. Midwest Generationis not a “supplier” of

gasolineasthe term is usedin § 218.585;rather,MidwestGenerationis aconsumerof

gasoline.While it is incumbentuponMidwest Generationto ensurethat thegasolinein their

storagetankscomplieswith RVP limitations,theproperstatementfrom Midwest Generation’s

supplierof thegasoline’scomplianceis sufficientunder§ 218.585for compliancewith this

regulation. Theregulationis not, strictly, an“applicablerequirement”for Midwest

Generation,andtheCondition7.7.7(a)shouldbe strickenfrom thepermit. Recordkeeping

requirementsaresufficientto ensurecompliancewith theRVP limitationsthat areapplicable

to aconsumersuchasMidwestGeneration,atCondition7.7.12(b).

159. For thesereasons,consistentwith theAPA, Conditions7.7.7(a)and7.7.12(b),

contestedherein,arestayed,andMidwest GenerationrequeststhattheBoardordertheAgency

to deleteCondition7.7.7(a)andto deletereferenceto samplinggasolineasameansof
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demonstratingcompliancein Condition 7.7.12(b). Also, notethat theAgency’scitationsto the

regulationsareincorrect.

(ii) InspectionRequirements

160. TheBoard’sregulationsfor gasolinedistributionaresufficientto assure

compliance.Therefore,theAgency’sinclusionofpermit conditionsspecifyinginspectionsof

variouscomponentsof the gasolinestoragetankoperationexceedsits authorityto gapfill.

TheserequirementsareatCondition7.7.8(a). Certainly,thereis no regulatorybasisfor

requiringany inspectionswithin the two-monthtimeframeincludedin Condition7.7.8(a).

161. Therefore,consistentwith theAPA, Condition 7.7.8(a)andthecorresponding

recordkeepingcondition,7.7.9(b)(iii), contestedherein,arestayed,andMidwest Generation

requeststhat theBoardordertheAgencyto deletetheseconditionsfrom thepermit.

(iii) RecordkeepingRequirements

162. Conditions7.7.9(b)(i)and7.7.9(d)areredundant.Bothrequirerecordsofthe

RVPofthegasolinein thetank. Midwest Generationrequeststhat theBoardorderthe Agency

to deleteCondition7.7.9(b)(i) from thepermit. As acontestedcondition,Condition7.7.9(b)(i)

is stayedpursuantto the APA.

1. Maintenanceand Renair Logs
(Sections 7.1, 7.2, 7.3,7.4 7.5, 7.6 7.7)

163. Thepermit includesrequirementsthat MidwestGenerationmaintain

maintenanceandrepairlogs for eachof thepermittedoperations.However,therequirements

associatedwith theselogsdiffer amongthevariousoperations,whichaddsto thecomplexity of

thepermitunnecessarily.Specifically,Conditions7.l.9(b)(i), 7.2.9(a)(ii),7.3.9(a)(ii),

7.4.9(a)(ii),7.6.9(a)(ii),and7.7.9(a)(ii)requirelogs for eachcontroldeviceor for thepermitted

equipmentwithout regardto excessemissionsormalfunction/breakdown.Conditions
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7.1.9(h)(i),7.2.9(0(i),7.3.9(e)(i),and7.4.9(e)(i)requirelogs for componentsofoperations

relatedto excessemissionsduring malfunction/breakdown.Conditions7.2.9(d)(i)(C),

7.3.9(c)(i)(C),and 7.4.9(c)(i)(C)requiredescriptionsofrecommendedrepairsand

maintenance,a reviewofpreviouslyrecommendedrepairandmaintenance,apparently

addressingthe statusofthecompletionof suchrepairormaintenance.Conditions

7.2.9(d)(ii)(B)-(E),7.3.9(c)(ii)(B)-(E),and7.4.9(c)(ii)(B)-(E)go evenfurtherto require

Midwest Generationto recordtheobservedconditionofthe equipmentandasummaryofthe

maintenanceandrepairthat hasbeenor will beperformedon thatequipment,adescriptionof

themaintenanceorrepairthatresultedfrom the inspection,anda summaryof the inspector’s

opinionoftheability ofthe equipmentto effectively andreliably controlemissions.

164. Eachsectionofthepermit shouldbe consistenton therecordkeeping

requirementsfor maintenanceandrepairofemissionunits andtheirrespectivepollution

controlequipment. Consistencyshouldbe maintainedacrossthepermit for maintenanceand

repairlogs wherebyrecordsarerequiredonly if any emissionunit, operation,processor air

pollution control equipmenthasamalfunctionandbreakdownwith excessemissions.

165. Conditions7.2.9(d)(i)(D),7.3.9(c)(i)(D)and7.4.9(c)(i)(D)require“[a]

summaryof theobservedimplementationorstatusof actualcontrolmeasures,ascomparedto

theestablishedcontrol measures.”Midwest Generationdoesnot understandwhat thismeans.

Theseconditionsareambiguous,withoutclearmeaning,andshouldbe deletedfrom the

permit.

166. Theserequirementsexceedthe limitations on theAgency’sauthorityto gapfill.

Thepurposesofmaintainingequipmentaremultifold, includingoptimizationofoperationas

well asfor environmentalpurposes.The scopeoftheAgency’sconcernis compliancewith

-69-



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 2, 2005
***** PCB 2006 057

environmentallimitations andthat is the scopethat shouldapplyto recordkeeping.The

maintenancelogs requiredin this permitshouldbe consistentlylimited to logs of repairs

correctingmechanicalproblemsthatcausedexcessemissions.

167. Forthesereasons,Conditions7.1 .91b)(i), 7.2.9(a)(ii),7.2.9(d)(i)(C),

7.2.9(d)(i)(D),7.2.9(d)(ii)(B)-(E),7.3.9( )(ii), 7.3.9(c)(i)(C),7.3.9(c)(i)(D),7.3.9(c)(ii)(B)-(E),

7.4.9(a)(ii),7.4.9(c)(i)(C),7.4.9(c)(i)(D),7.4.9(c)(ii)(B)-(E),7.6.9(a)(ii),and7.7.9(a)(ii),all

contestedherein,arestayedconsistentwith theAPA, andMidwest Generationrequeststhat the

BoardordertheAgencyto deletetheseconditions.

J.TestingProtocolRequirements
(Sections 7.1,7.2,7.3,7.4)

168. Thepermit containstestingprotocolrequirementsin Section7.1, 7.2, 7.3 and

7.4 that unnecessarilyrepeattherequirementsset forth atCondition8.6.2. Condition8.6.2,a

GeneralPermitCondition,providesthat specificconditionswithin Section7 maysupersedethe

provisionsofCondition8.6.2. Wherethe conditionsin Section7 do not supersedeCondition

8.6.2but merelyrepeatit, thoseconditionsin Section7 shouldbe deleted. Includedasthey

are,theypotentially exposethepermitteeto allegationsofviolationsbaseduponmultiple

conditions,whenthoseconditionsaremereredundancies.This is inequitable. It is arbitrary

andcapriciousandsuchconditionsin Section7 shouldbe deletedfrom thepermit.

169. More specifically, Conditions7.1.7(c)(i),7.2.7(b)(iii),7.3.7(b)(iii),and

7.4.7(b)(iii) repeattherequirementthat testplansbe submittedto theAgencyat least 60 days

prior to testing. This 60-daysubmittalrequirementis partof Condition8.6.2aswell.

Condition7.1.7(e),on theotherhand,properlyreferencesCondition8.6.3andrequires

additionalinformationin thetestreportwithoutrepeatingCondition8.6.3. However,

Conditions7.2.7(b)(v),7.3.7(b)(v),and7.4.7(b)(v)requireinformationin thetestreportthat is
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thesameastheinformationrequiredby Condition8.6.3. To theextentthat the information

requiredby theconditions in Section7 repeatthe requirementsofCondition8.6.3,theyshould

be deleted.

170. Forthesereasons,Conditions7.1 .7(c)(i), 7.2.7cb)(iii),7.2.7(b)(v),7.3.7(b)(iii),

7.3.7(b)(v),7.4.7(b)(iii),and7.4.7(b)(v),contestedherein,arestayedpursuantto theAPA, and

MidwestGenerationrequeststhat theBoardordertheAgencyto delete7.l.7(c)(i), 7,2.7(b)(iii),

7.3.7(b)(iii),and 7.4.7(b)(iii) andto amendConditions7.2.71b)(v),7.3.7(b)(v),and7.4.7(b)(v)

suchthat theydo not repeattherequirementsofCondition8.6.3.

K. Standard PermitConditions
(Section 9)

171. Midwest Generationis concernedwith thescopeof theterm“authorized

representative”in Condition9.3, regardingAgencysurveillance.At times, theAgency or

USEPA mayemploy contractorswhowouldbe theirauthorizedrepresentativesto perform

tasksthatcould requirethemto enterontoMidwest Generation’sproperty. Such

representatives,whethertheyaretheAgency’sor USEPA’semployeesor contractors,mustbe

subjectto the limitations imposedby applicableConfidentialBusinessInformation(“CBI”)

claimsandby Midwest Generation’shealthandsafetyrules. Midwest Generationbelievesthat

this conditionneedsto makeit clearthat Midwest Generation’sCBI andhealthandsafety

requirementsarelimitations on surveillance.

172. Forthesereasons,Condition9.3, contestedherein,is stayedpursuantto the

ABA, andMidwestGenerationrequeststhat the BoardordertheAgencyto clarif~the

limitations on surveillancein theconditionasset forth above.
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L. Typographic Errors
(All Sections)

173. Condition7.1.10-1(b)(i) containsareferenceto thewrongcondition. This error

createsconfusionandambiguity, andresultsin uncertaintyregardinghowcertainconditions

areto be implemented.

174. Forthesereasons,Condition7.1.10-1(b)(i), contestedherein,is stayed

consistentwith theAPA, andFisk requeststhat theBoardordertheAgencyto correctthis

errors.
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WHEREFORE,for thereasonsset forth herein,PetitionerMidwest Generationrequestsa

hearingbeforetheBoardto contestthedecisionscontainedin theCAAPPpermit issuedto

Petitioneron September29, 2005, for theFiskGeneratingStation. Thepermit contestedherein

is not effectivepursuantto Section10-65of theAdministrative ProceduresAct (5 ILCS 100/10-

65). In thealternative,to avoidpotentialconfusionanduncertaintydescribedearlier,andto

expeditethereviewprocess.PetitionerrequeststhattheBoard exerciseits discretionary

authority to staytheentirepermit. Midwest Generation’sstateoperatingpermit issuedfor the

Fisk GeneratingStationwill continuein liii! forceandeffect, andtheenvironmentwill not be

harmedby this stay. Further,Petitionerrequeststhat theBoardremandthepermit to theAgency

andorder it to appropriatelyreviseconditionscontestedhereinandany otherprovisionthe

validity or applicabilityofwhich will be affectedby thedeletionorchangein theprovisions

challengedhereinandto reissuetheCAAPPpermit.

Respectfullysubmitted,
MIDWESTGENERATION, LLC,

FISK GENERATING STATI

by: 4Nae~~
OneofIts Attorneys

Dated: November2, 2005

SheldonA. Zabel
KathleenC. Bassi
StephenJ. Bonebrake
JoshuaR. More
Kavita M. Patel
SCHIFFHARDIN, LLP
6600SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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