
BEFORE TIlE ILLINOIS POLLUTION CONTROL BOARD
MACON COUNTY, ILLINOIS

RECERVED
PEOPLE OF THE STATE OF ILLINOIS, ) CLERKS OFFICE

Complainant, ) NOV 012065

v. ) PCB NO. 05139 STATE OF ILLINOIS
) (Cost Recovery) Pollution Control Board

BATH INCORPORATED, an Illinois
corporation, )

Respondent. )

NOTICE OF FILING OF COMPLAINANT’S MOTION FOR SUMMARY JUDGMENT

TO: MargaretB. Cuttill

695 South Crea Street

Decatur,IL 62522

YOU ARE HEREBY NOTIFIED that theComplainant,PEOPLEOF THE STATE OF

ILLINOIS, by LISA MADIGAN, AttorneyGeneralof the Stateof Illinois, andhasfiled its motion for

summaryjudgmentagainstRespondent,BATH INCORPORATEDwith the Illinois Pollution Control

Board.

Respectfullysubmitted,

PEOPLEOFTHE STATE OFILLINOIS

LISA MADIGAN,
Attorney Generalof the Stateof Illinois,

BY~flttO OSI%
c~~famesL. MorganAssistantAttorney General

EnvironmentalBureau

500 South SecondStreet
Springfield,Illinois 62706
217/524-7506
Dated: October28, 2005
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CERTIFICATE OF SERVICE

I herebycertify thatI did on the 28th dayof October2005, sendby First ClassMail, with postage

thereonfully prepaid,by depositingin a UnitedStatesPostOffice Box in Danville, Illinois, atrue and

correctcopy of the instrumentsentitled Complainant’sMotion For SummaryJudgmentandNotice of

Filing

TO:

MargaretB. Cuttill
695 SouthCreaStreet
Decatur, IL 62522

CarolWebb(without Exhibits)
HearingOfficer.Illinois PollutionControl Board
1021 NorthGrandAvenueEast
P.O. Box 19274

Springfield, IL 62794-9274 /4
f1424,~

JamesL. Morgan/
AssistantAttornelGeneral
EnvironmentalBureau/Springfield



BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
MACON COUNTY, ILLINOIS

RECEIVED
CLERK’S OFFtCEPEOPLE OF THE STATE OF ILLINOIS, ) NOV 012005Complainant, )

STATE OF ILLINOtSPCB NO. 05-139 p~fluti0flControl Boar) (Cost Recovery)BATH INCORPORATED, an Illinois )
corporation, )

Respondent. )

COMPLAINANT’S MOTION FOR SUMMARY JIJDGMENT

NOW COMESthe Complainant,PEOPLEOF THE STATE OF ILLINOIS, by LISA

MADIGAN, Attorney Generalof theStateof Illinois, andmoves for summaryjudgmentupon the

complaintagainstRespondent,BATH INCORPORATED. In supportof this motion,Complainantstates

as follows:

STATEMENT OF FACTS

1. Respondent,Bath Incorporated,is an Illinois corporationin good standingand

authorizedto do businessin the Stateof Illinois. SeeExhibit A (Secretaryof StateCorporate

Information Sheet).

2. ‘The Respondentis the ownerandoperatorof a landfill locatedat 901 Walnut Street,in

Decatur,MaconCounty,Illinois. SeeExhibits B (March 9, 1994 Orderfrom Peoplev. Bath

Incorporated,85-CH-l64), C-l (November14, 1974Permit),andC-2 (December9, 1988 Permit).

3 During Respondent’soperationof the landfill, Respondentdisposedof a varietyof

wastesat the landfill. SeeExhibit D (December2001 Site InvestigationReportpreparedby EarthTech,

Inc., at p. 3).

4. ThesewastesandothermaterialscontainedAnthracene,Benzo(a)anthracene,

Benzo(b)fluoranthene,Benzo(a)pyrene,Chiysene,Di Benzo(a)anthracene,Fluoranthene,PCBs,
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Indeno(l,2,3-c,d)pyrene,Pyrene,Lead,Cadmium,andMercury,eachof which are identified by Section

3.215of the Act, 415 ILCS 5/3.215 (2004),as hazardoussubstances.SeeExhibit D, pp 13-15.

5. For a periodof time prior to 2002,contaminants,including Anthracene,

Benzo(a)anthracene,Benzo(b)fluoranthene,Benzo(a)pyrene,Chrysene,Di Benzo(a)anthracene,

Fluoranthene,PCBs,hideno(1,2,3-c,d)pyrene,Pyrene,Lead, Cadmium,andMercury,presentin the

wastesdisposedof at the landfill haveleached,escaped,andleaked from the landfill into the adjacent

reachof the SangamonRiver ontoandinto the land surfaceandsubsurfacestrataaroundandunderneath

the landfill. SeeExhibit D, pp.13-15.

6. On May 13, 2002,Illinois EPAsentRespondentanoticepursuantto Section4(q) of the

Act, 415 ILCS 5/4(q) (2002)requestingthat it performidentified remedialactionsat the Facility. See

Exhibit E.

7. Respondentdid notrespondto the request. SeeExhibit F.

8. The Statehasincurredandwill continueto incur responsecostsassociatedwith the

releasesandthreatenedreleasesof hazardoussubstancesat the Facility. SeeExhibit G (Constructionand

DocumentationReport/BathLandfill Cover Improvements(AppendicesB-Fl omitted))

9. ThroughJune30, 2005,thosecostsare $2,838,368,53.SeeExhibit I-I (Cost

documentationpackageandaffidavit of JohnSherrill),

ARGUMENT

The Respondentis liable for all costsincurredby the Illinois EPAto abatethe releaseand

threatenedreleaseof hazardoussubstancesfrom the landfill.

Section22.2of the Act, 415 ILCS 5/22.2(2002),providesthat:

£ Notwithstandingany otherprovisionor rule of law,andsubjectonly to the defensesset
forth in subsection(i) of this Section,the followingpersonsshallbe liable for all costsof
removalor remedialaction incurredby the Stateof Illinois or any unit of local governmentas a
resultof a releaseor substantialthreatof a releaseof a hazardoussubstanceor pesticide:
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1. the ownerandoperatorof a facility or vesselfrom which thereis
a releaseor substantialthreatof a releaseof a hazardoussubstanceor

pesticide;

Thereareno genuineissuesas to any materialfactnecessaryto establishRespondent’sliability under

Section22.2ffl of the Act, 415 ILCS 5/22.2(f), for Illinois EPA’s responsecosts.

• Anthracene,Benzo(a)anthracene,Benzo(b)fluoranthene,Benzo(a)pyrene,Chrysene,Di

Benzo(a)anthracene,Fluoranthene,PCBs,Indeno(1,2,3-c,d)pyrene,Pyrene,Lead,

Cadmium,andMercury,are hazardoussubstancesasdefinedby Section3.215of the

Act, 415 ILCS, 5/3.215.

• The leaching,dischargingandseepingof the hazardoussubstancesconstitutesarelease

or threatenedreleaseof hazardoussubstancesasdefinedby Section3.395of the Act, 415

ILCS, 5/3.395.

• As the ownerandoperatorof the landfill, the Respondentis aresponsibleparty as

describedin Section22.2(f)(1) of the Act, 415 ILCS 4/22.2(f)(1), andis liable for past,

present,and future responsecosts,asdefinedby the Act, incurredby the Stateresulting

or arisingout of the releasesandthreatenedreleasesat theLandfill.

Therearealsono genuineissuesas to any materialfactnecessaryto establishthatRespondentis

also liable for treble damages,pursuantto Section22.2(k)of the Act, 415 ILCS 5/22.2(k),whenit did not

comply with the May 13, 2002,becauseit failed to providesufficientcausefor its refusalto comply with

the 4(q)notice issuedby Illinois EPA.

PRAYER FOR RELIEF

WHEREFORE,Complainant,the PEOPLEOFTHE STATE OF ILLINOIS, respectfullyrequest

thatthe Boardenterafinal order:

A. GrantingComplainant’smotion for summaryjudgment;
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B. Findingthe Respondent,BathIncorporated,to be liable for past,present,andfuture

removalcosts,as definedby theAct, incurredby the Illinois EPAas a resultof the releasesand

threatenedreleasesof hazardoussubstancesat the Facility;

C. Finding Respondent,Bath Incorporated,to be liable for damagesequalto threetimesthe

past,present,andfuture removalcosts,as definedby the Act, incurredby theIllinois EPA as aresultof

the releasesandthreatenedreleasesof hazardoussubstancesat the Facility; becauseof the Respondent’s

refusalto performthe work set forth in the Section4(q)noticeissuedby Illinois EPA; and

D. Awardingto Complainantits costs.

Respectfullysubmitted,

PEOPLEOF THE STATE OF ILLINOIS
LISA MADIGAN,
AttorneyGeneralof the
Stateof Illinois,

MATTHEW J. DUNN, Chief
EnvironmentalEnforcement/Asbestos
ti~:~nDi~

AssistantAttorneyGeneral
EnvironmentalBureau

500 SouthSecondStreet
Springfield,Illinois 62706
217/524-7506
Dated: October27, 2005
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