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BEFORE TilE ILLINOIS POLLUTION CONTROLBOARD

TAZEWELL COUNTY,ILLINOIS

PEOPLEOF THE STATEOF ILLINOIS, )
)

Complainant, ) PCBNo. 97-179
)

v. )
)

MIDWEST GRAIN PRODUCTSOF )
ILLINOIS, INC., an Illinois corporation, )

)
Respondent. )

MOTION TO STRIKE COMPLAINANT’S FIRSTSETOF INTERROGATORIES,OR,
IN TIlE ALTERNATIVE, MOTION FORPROTECTIVEORDERLIMITING

INTERROGATORIESTO PREVENTUNDUE EXPENSEAND HARASSMENT

COMESNOW Respondent,MGP IngredientsofIllinois, Inc.’s (“MGP” or

“Respondent”)f/k/aMidwest Grain Productsof Illinois, Inc.,by andthroughits attorneys,and

movestheHearingOfficer, pursuantto Section101.616oftheIllinois Pollution ControlBoard’s

Rules,35 III. Adrn. Code101.616,to strikeComplainant’sFirst Setof Interrogatories,or, in the

alternative,enteraprotectiveorderlimiting Complainant’sinterrogatoriesto preventundue

expenseandharassment.In supportofits motion,Respondentstatesasfollows:

1. RespondentreceivedComplainant’sFirst SetofInterrogatoriesandFirst Setof

Requestsfor Productionon,or aboutJuly 11, 2005. Complainant’sFirst Setof’ Interrogatories

andFirst Setof Requestsfor ProductionareattachedheretoasExhibits I and2, respectively.

2. Respondentbeganpreparingresponsesto Complainant’sdiscoveryrequests

immediatelyuponreceiptofsuchrequests.

3. In preparingits responses,Respondenthasdeterminedthat it cannotcompletely

comply with certainofComplainant’sdiscoveryrequestsaswritten. Respondent’sdiscovery

issuesamountto five interrogatoriesandthreeassociateddocumentproductionrequests.
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4. OnSeptember20, 2005,Respondent,in an attemptto informally resolvethe

discoveryissues,forwardedaletterto Complainantidenti~ingsuchinterrogatoriesand

associateddocumentproductionrequestsit believedcouldnot be answeredaswritten dueto the

undueexpensein time andeffort requiredto answersuchrequests.Respondentalsoidentified

certaindiscoveryrequeststhat it consideredoverly broadandduplicitous,andcouldnot be

expectedto reasonablyanswer.TheSeptember20,2005 letteris attachedheretoasExhibit 3.

5. OnSeptember26, 2005,Respondent,havingnot receivedanyresponsefrom

Complainantto theSeptember20 letter, forwardedaletterto Complainantrequestinga response

to theSeptember20 letterso thatRespondentcouldcontinuewith its productionefforts. The

September26, 2005 letter is attachedheretoasExhibit 4.

6. OnOctober5, 2005,Respondent,havingstill not receivedany responsefrom

Complainantto theSeptember20 letter, forwardedyetanotherletter to Complainantrequestinga

responseto theSeptember20 letter. TheOctober5, 2005 letteris attachedheretoasExhibit 5.

7. On October12, 2005, theHearingOfficer issuedan Orderresolving

Complainant’smotionto strikeRespondent’samendedfirst setofinterrogatoriesand

presumablyreinstatingthediscoveryprocess.TheOrderis attachedheretoasExhibit 6.

8. No responseto theSeptember20 letterwasreceived,therefore,on October14,

Respondent,in anotherattemptto informallyresolvethediscoveryissues,forwardedaletterto

Complainantrequestingaresponseby closeofbusiness,October17, 2005. TheOctober14,

2005 letteris attachedheretoasExhibit 7. The letterinformedComplainantthat MOP was

continuing“to work diligently to completeresponsesto theState’sdiscoveryrequests.”

ComplainantwasalsoremindedthatoverthreeweekshadpassedsinceComplainantwas

notifiedof Respondent’sdesireto informally resolvethediscoveryissues.
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9. OnOctober25, 2005, thepartiesparticipatedin atelephonicstatusconference

with theHearingOfficer. During thestatusconference,RespondentinformedtheHearing

Officerthat it wasawaiting aresponsefromtheComplainantregardingthediscoveryissues

identifiedin theSeptember20 letter. Complainantrepliedthat its responsewouldbeforwarded

to Respondentlaterthatthy. Respondenttook Complainant’sreplyto meanthatComplainant

hadpreparedandwasforwardingasubstantiveresponsesto Respondent’sdiscoveryissues

identifiedin theSeptember20 letter.

10. At 1:10 pm,October25, 2005,RespondentreceivedComplainant’s“response,”

attachedheretoasExhibit 8. The“response”assertedtheexistenceof a“stayofdiscovery”

while Complainant’smotionto strikewaspending.The“response”wenton to statethat the

HearingOfficer’s Orderregardingthat motionwasreceivedby Complainanton October15 and

that Complainant’scounselwas“out oftheoffice andout oftown” October16 andOctober19

throughOctober21. More importantly,Complainantstated,“We will respondto yourletterof

September20, 2005assoonaspossible.”

11. Threeminuteslater,at 1:13 pm, Respondentreceivedanotherletterfrom

ComplainantwhereinComplainant’scounselcorrectedthedatesshewas“out of theoffice and

outoftown;” thenewdatesbeingOctober14 andOctober17 throughOctober21. The letteris

attachedasExhibit 9.

12. Complainant’sassertionof a“discoverystay”assupportfor its failureto respond

is misplaced.TheSeptember7, 2005HearingOfficer Order,attachedheretoasExhibit 10,

specificallystatesthatdiscoverydeadlinesarestayedpendingaruling on Complainant’smotion

to strike. The plain languageoftheOrdermakescleartheOrderonly appliesto discovery

deadlines.Nothingin theOrderspeaksto thestayof attemptsby eitherpartyto resolveother
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discoveryissuesor to staytheprocessofrespondingto discoveryrequeststhatarenot atissue.

In fact,Respondentcontinuedto assembleandprepareresponsesto Complainant’sdiscovery

requestsduringthediscoverydeadlinestay.

13. Evenif theSeptember7 Ordercouldhavebeeninterpretedasastayto theentire

discoveryprocessasComplainantseemsto assert,why thendid Complainantlay silentandwait

until October25 to raisethatargument?Sucharesponsecouldhavebeenprovidedto

Respondenton September21 aseasilyasit wasprovidedoveramonthlateron October-25.

14. To date,some42 daysafterRespondent’sinitial requestand22 daysafterthe

HearingOfficer’s Orderresolvingtheoutstandingdiscoveryissues,Complainanthasrefusedto

provideasubstantiveresponseto Respondent’sconcernswith Complainant’sinterrogatories.

15. Respondentis puzzledby Complainant’sstatementduringthestatusconference

that it would be replyingto Respondent’sSeptember20 letter, leadingthepartiesto the

reasonableperceptionthat asubstantiveresponsewould follow laterthatday andthen

forwarding aresponseassertingproceduralissuesasan answer. Suchevasiveconductis

prejudicial to RespondentbecauseRespondenthasbeencontinuallyworkingto complywith its

discoveryobligationsthroughoutthisprocess.

16. Dueto Complainant’sconduct,Respondenthasbeenforcedto identify, review

andcollectinformationin suchamannerasto slow thediscoveryprocess.As aresult,

Respondenthasspentadditionaleffort to comply with Complainant’sdiscoveryrequestsand

incurredsubstantialcostsin its efforts.

17. Pursuantto Illinois SupremeCourtRule201(k),Respondent’scounsel

responsiblefor thai hasmadeseveralreasonableattemptsto resolvethediscoveryissues

identifiedby Respondent.By refusingto provideasubstantivereplyto any of Respondent’s
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overturesto informally resolvethediscoveryissues,counselfor Complainanthasessentially

madeherself“unavailablefor personalconsultation.”

18. Complainant’sdiscoveryrequestsare,in part,overly broad,duplicativeand/or

unclear,causingRespondentto bearanunnecessaryburdenandexpensein attemptingto reply

with suchrequests.Further,Complainant’srefusalto provideasubstantivereplyto

Respondent’sattemptsto discussdiscoveryissuesamountsto harassment.

19. Complainant’sInterrogatoryNumber4 requestsamongotherthings, “all costs

entailedin thepurchase,installation,modification,maintenanceandoperationof the feeddryer

systems651 and661, andtheSwissCombisystems...”This requestencompassesvirtually every

documentgeneratedby operationalactivitiesatMOP andthepreponderanceofits financial

documentation.It will be practicallyimpossiblefor MOP to respondto this requestaswritten.

20. First, MOP doesnothavedryermaintenancedocumentationprior to 1999.

21. Second,MOP will needto reviewall maintenancefiles, files relatedto thedryers,

andretrieveanydocumentsusedin eachandeverywork orderrelatedto thedryers. After 1999,

MOP estimatesthat mechanicwork ordersfor thedryersamountto severalhundredinstancesper

year. To satisfythis request,MOP estimatesit will takeoneperson,workingfull-time, atleast

onemonthto locate,reviewandorganizethedocuments.In addition,all documentationrelating

to theoperationalcostsof thedryers,includingbutnot limited to all operatortime sheets,gas

readings,expensedocuments,managementnotesandmeetingnoteswill needto be locatedand

reviewed.MOP estimatesthisprocesswill requiretheservicesof an additionalemployee,

working full-time overthreeweeksto assemblethis information.

22. Finally, noneof theaboveestimatesincludethe identification,collectionand

productionof informationanddocumentsrelatedto theSwissCombidryer. MOP seesno
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relevancyoftheSwissCombi dryerto this actionandhasrequestedfrom Complainantits

theoriesregardingtherelevancyoftheSwissCombidryer. Complainanthasnotrepliedto

Respondent’srequeststo discusstheSwissCombidryerissue.

23. Complainant’sInterrogatoryNumber4 is overlybroadandundulyburdensomeas

to time andscope. Respondentwill be forcedto hire additionalpersonnelto comply with

Complainant’srequestaswritten. Respondenthasofferedto discusswith Complainantthe

possibility of narrowingor focusing this requestso that Respondentwill not incur sucha

significantburden. To date,Complainanthasnot repliedto Respondent’soffer.

24. Complainant’sInterrogatoryNumber9 requestsall information“regardingthe

date(s)ofoperationof thefeeddryersystems651 and661 andtheSwiss-Combisystem...

beginning1994 throughthepresent.” Respondentcannotbe reasonablyexpectedto respondto

this request.

25. First, MOP doesnot havedryer operationdocumentationprior to 1999.

26. Second,to properlyrespondto Complainant’srequest,MOP will be requiredto

locateandreviewdocumentsfrom threeshifts perday, 365 daysper year,for elevenyears. This

amountsto over 12,000discreeteventsandanunknown(at thispoint)numberofpages.

27. Finally, theaboveanalysisdoesnot takeinto accountanydocumentsrelatedto

theSwissCombidryer becauseRespondentdoesnot find theSwissCombidryerrelevantto this

matter.

28. Complainant’sInterrogatoryNumber9 is overly broadandunduly burdensomeas

to time andscope. Respondentwill certainlybe forcedto hire additionalpersonnelto comply

with Complainant’srequestaswritten. In its September20 letter,Respondentprovidedwhat it

believesto be aretwo very reasonablesuggestionsto resolvetheissuesidentifiedwith
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Complainant’sInterrogatoryNumber9. To date,Complainanthasnot repliedto Respondent’s

suggestions.

29. Complainant’sInterrogatoryNumber11 requestsall information“regardingthe

constructionandoperationoffeeddryer systems651 and661 andtheSwiss-Combisystems,

including emissionstestingofsaidequipment;theconstructionandoperationof air pollution

controlequipmentto control PM emissionsgeneratedduring operationof feeddryer systems651

and661;andmodelingprescribedby federalPreventionof SignificantDeterioration(“PSD”)

requirements.”It will be virtually impossiblefor MOP to respondtothis requestaswritten.

30. First, MGP doesnothavedryeroperationdocumentationprior to 1999.

31. Second,dueto thebroadnatureof therequest,MGP will be requiredto locateand

reviewthousandsof pagesofdocumentsrelatedto theconstructionandoperationofthedryers.

Similar to InterrogatoryNumber9, Respondentestimatesthatto properlyreply to Interrogatory

Number11 will requirean additionalemployeedevotedexclusivelyto this requestfor almost

two months.

32. Third, Complainantattemptsto concealfourseparaterequestswithin

InterrogatoryNumber 11. It appearstheprimaryrequestwithin InterrogatoryNumber11 seeks

all informationregardingthe“constructionandoperationof feeddryers651 and661 andthe

Swiss-Combisystems.” TheComplainantthenproceedsto separateby semi-colonafirst sub-

partrequestingall informationrelatedto “emissionstestingofsaidequipment.” Emissions

testingofthedryersgo beyondthesubjectmatterofconstructionandoperationof thedryers.

Specifically,the “emissionstesting”subpartdoesnothingto “elicit details thatarecommonto

the themeoftheprimaryquestion.”Swackhammerv. Sprint Corp., PCS,225 F.R.D.658, (D.

Kan.2004).Thesecondsub-partwithin InterrogatoryNumber11 relatesto theconstructionand
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operationof air pollutioncontrolequipment.This requestseeksinformationrelatedto a

completelydifferentsetof equipmentposedin theprimaryrequest. The third sub-partconcerns

thewholly unrelatedissueof “modelingprescribedby federalPreventionof Significant

Deterioration(“PSD”) requirements.”Thetopic ofmodelingdoesnot elicit detailscommonto

theconstructionandoperationoffeeddryers651 and661. Noneofthesub-partswithin

InterrogatoryNumber11 elicit anythingremotelycommonto thethemeoftheprimaryrequest.

Thus,thethreesub-partswithin InterrogatoryNumber11 shouldeachcount asindividual

requests.

33. Fourth, thesub-partsof InterrogatoryNumber 11 concerningemissionstestingare

duplicativeof therequestin InterrogatoryNumber8 regarding“actualPM emissions.” Further,

Interrogatory11 requestsduplicativeinformationfoundin InterrogatoryNumber9. Both are

broadrequeststhat seekinformationrelatedto theoperationoffeeddryersystems651 and661

andtheSwissCombisystem.

34. Finally, Complainanthaschosenagainto includearequestfor informationrelated

to theSwiss Combisystem. As notedabove,Respondentis unableto link therelevancyofthe

SwissCombidryerto this proceeding.

35. Complainant’sInterrogatoryNumber 11 is overly broadandundulyburdensome

asto timeandscope. Respondentwill be requiredto hire additionalpersonnelin orderto

complywith Complainant’srequestaswritten. This interrogatoryalsocontainsseveralsub-parts

thatgo beyondthesubjectmatteroftheoriginal interrogatory. Further,therequestis duplicitous

in that it seekssimilar informationfound in Interrogatories8 and9. Respondenthasofferedto

discusswith Complainantthepossibility ofrestructuringthisrequestto (1)avoid the

unnecessaryburdenandexpensethis requestimposesupontheRespondent;and(2) combinethe
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duplicativeportionsof Interrogatories9 and 11 into onerequest.To date,Complainanthasnot

repliedto Respondent’soffers.

36. Interrogatory26 seeksinformationrelatedto MGP ‘5 “decisionnot to modif~’its

existingconstructionpermit datedDecember1995 for thefeeddryer systems651 and661.”

Complainantis askingRespondentto proveanegative. Respondentfinds this question

confusing. This requestis overlybroad. Respondentrequiresmorespecificinformation in the

requestin orderfor it to respondproperly.

37. Accordingly,Respondentbelievesit cannotreasonablybe expectedto answer

Interrogatory26 asposed.

38. RegardingInterrogatoryNumber28,Complainantrefersto theStipulationand

Proposalfor Settlement(“Stipulation”), enteredin thematterof Peoplev. MidwestGrain, PCB

95-005. The Stipulationis attachedheretoasExhibit 11. Complainantmakesan improperuse

of theStipulation. Page1 of theStipulationprovides,“The partiesstatethatthis stipulationis

enteredinto for purposesof settlementonly andthatneitherthefact thatapartyhasenteredinto

this stipulation,norany ofthefactsstipulatedherein,shall be admissibleinto evidenceorused

for any purposein this orany otherproceeding,exceptto enforcethetennshereofby theparties

to this agreement.”TheStipulationfurtherstatesthat theStipulation“maybe usedasafactor

in determiningappropriatecivil penaltiesforany futureviolationsof theAct.” Given the limited

purposeoftheStipulation,Complainantfinds theStipulation’srelevancyaspartof an

interrogatoryto be questionable.

39. Further,Interrogatory28 is extraordinarilybroad,duplicativeandconfusing. The

primaryrequestappearsto be for all information“relevantto thecontentionthat the instantcase

representsarepeatedviolationof operatingpermitemissionlimits andPSDrequirements.”
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40. Respondentadmitsthat it hasabsolutelyno ideawhat Complainantis askingfor

in Interrogatory28. Complainant’scryptic requestappearsto askRespondentto provide

evidenceofemissionlimit andPSDviolations. If so, this requestis alreadycoveredby

Interrogatories5, 8 and 12.

41. Respondenthasofferedto discusswith Complainantthepossibility ofnarrowing

orclarifying this requestso that Respondentcanproperlyrespond.To date,Complainanthasnot

repliedto Respondent’soffer.

WHEREFORE,Respondentrespectfullyrequeststhat theHearingOfficer strike

Complainant’sFirst SetofInterrogatories.In thealternative,Respondentseeksaprotective

orderlimiting Complainant’sinterrogatoriesto preventharassmentandundueexpensein time

andeffort.

Husch& Eppenberger,LLC
190 CarondeletPlaza,Suite600
St. Louis, Missouri 63105
(314)480-1500

Dated: t44L.?ME~&t~2G05

Respectfullysubmitted,

HUSCH

By
Oneofits attorneys

10



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, NOVEMBER 1, 2005

CERTIFICATE OF SERVICE

I herebycertify thatI did on the 1stdayofNovember,2005, sendatrueand
accuratecopyofRESPONDENT’SMOTION TO STRIKECOMPLAINMJT’S FIRST
SET OFINTERROGATORIES,OR, IN THE ALTERNATIVE, MOTION FOR
PROTECTIVEORDERLIMITING INTERROGATORIESTO PREVENTUNDUE
EXPENSEAND HARASSMENTby first classmail, postageprepaidto:

JaneE. McBride
AssistantAttorneyGeneral
500 SouthSecondSt.
Springfield,IL 62706

CarolWebb
HearingOfficer
Illinois PollutionControlBoard
1021 North GrandAve. East
P.O.Box 19274
Springfield,IL 62794-9274

2081240.02
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

TAZEWELL COUNTY, ILUNOIS

PEOPLE OF THE STATE OF ILLINOIS,
)

Complainant, ) PCB No. 97-179
)

V.

)
MIDWEST GRAIN PRODUCTS OF
ILLINOIS, INC., an Illinois corporation,

)
Respondent. )

COMPLAINANT’S FIRST SET OF INTERROGATORIES TO
RESPONDENT MIDWEST GRAIN PRODUCTS OF ILLINOIS, INC.

NOW COMES Complainant, PEOPLE OF THE STATE OF ILLINOIS, ax re~Lisa

Madigan, Attorney General of the State of Illinois, and propounds the following iriterrogatories

on Respondent. MIDWEST GRAIN PRODUCTS OF ILLINOIS, INC. (“Respondent”), to be

answered in accordance with the Illinois Code of Civil Procedure and the Illinois Supreme

Court Rules on Civil Proceedings in the Trial Court, and the following instructions and

definitions, within 26 days of the date of seivice hereof.

INSTRUCTIONS

(a) With respect to each Interrogatory, in addition to supplying the information

requested and identifying the specific documents referred to, please identity all documents or

other evidence to which you referred in preparing your answer thereto.

(b) If any document identified in an answer to an Interrogatory was, but is no longer.

in your possession or subject to your custody or control, or was known to you, but is no longer

in existence, please state what disposition was made of it or what became of it.

(c) It any document or statement is withheld from production hereunder on the basis

of a claim of privilege or otherwise, please identify each such document and the grounds upon

which its production is being withheld.

EXWBff
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(d) You are reminded of your duty under Illinois Supreme Court Rule 213(l) to

seasonably supplement or amend any answers or responses to these Interrogatories whenever

new or additional information becomes known to you subsequent to your answeror msponse.

(e) You are further reminded of your duty under Illinois Supreme Court Rule 213(d)

to serve a swom answer or an objection to each Interrogatory.

(f) If you are unable or refuse to answer any Interrogatory completely for any

reason including, but not limited to, because of a claim of privilege, please so state, answer the

Interrogatory to the extent possible, stating whatever knowledge or information you have

concerning the portion of the Interrogatory which you do answer, and set forth the reason for

your inability to answer more fully.

DEFINITIONS

As used in these Interrogatories, the terms listed below are defined as follows:

(a) “Document” or “documents” means any of the following of which you have

knowledge or which are now or were formerly in your actual or constructive possession, custody

or control: any writing of any kind, including originals and all nonidentical copies (whether

different from the originals by reason of any notation made on such copies or otherwise),

including without limitation maps, drawings, sketches, blueprints, aerial photographs, log books,

lab reports, chain-of-custody forms, weather forecasts, correspondence, memoranda, notes,

desk calendars, diaries, statistics, checks, invoices, statements, receipts, returns, warranties,

guarantees, summaries, pamphlets, books, prospectuses, interoffice and intraoffice

communications, offers, notations of any sort of conversations, telephone calls, meetings or

other communications, bulletins, magazines, publications, printed matter, photographs,

computer printouts, teletypes, telefax, invoices, worksheets and all drafts, alterations,

modifications, changes and amendments to any of the foregoing; any spreadsheets, database,
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correspondence, e-mail messages, or other information of any kind contained in any computer

or other electronic information storage system; and any audiotapes. videotapes, tape

recordings, transcripts, or graphic or oral records or representations of any kind.

(b) “Possession, custody or control” includes the joint or several possession,

custody or control not only by the person to whom these Interrogatories are addressed, but also

the joint or several possession, custody orcontrol by each or any other person acting or

purporting to act on behalf of the person, whether as employee, contractor, attorney,

accountant, agent, sponsor, spokesman, or otherwise.

(c) “Relates to” means supports, evidences, describes, mentions, refers to,

contradicts or comprises.

(d) “Person” means any natural person, firm, corporation, partnership,

proprietorship, joint venture, organization, group of natural persons, or other association

separately identifiable whether or not such association has a separate juristic existence in its

own right.

(e) “Identify”, “identity” and “identification,” when used to refer to any entity other

than a natural person, mean to state its full name, the present or last known address of its

principal office or place of doing business, and the type of entity (e.g., corporation, partnership,

unincorporated association).

(1) “Identify”, “identity”, and “identification”, when used to refer to a natural person,

mean to state the following:

1. The person’s full name and present or last known home address, home

telephone number, business address and business telephone number;

2. The person’s present title and employer or other business affirmation;

and
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3. The person’s employer and title at the time of the actions at which each

Interrogatory is directed.

(g) “identify,” “identity” and “identification,’ when used to refer to a document, mean

to state the following:

1. The subject of the document;

2. The title of the document;

The type of document (e.g., letter, memorandum, telegram, chart):

4. The date of the document or, if the specific date thereof is unknown,

the month and year or other best approximation of such date;

5. The identity of the person or persons who wrote, contributed to, prepared

or originated such document; and

6. The present or last known location and custodian of the document.

(h) “You’, “Respondent Midwest Grain”, or “Midwest Grain” means Respondent

Midwest Grains Products of Illinois, Inc., including, but not limited to, any employees, attorneys,

independent contractors, or other agents of any kind of Respondent Midwest Grain or any

agency, branch, division, or other department thereof.

(i) “Complaint’ means Complainant’s Complaint filed on April 7, 1997.

(j) “Swiss-Combi systems” refers to the Swiss-Combi currently in operation at the

Midwest facility, and the new Swiss-Combi to be constructed.

(k) “Feed dryer systems 651 and 661” are the feed dryers installed at Respondent

Midwest Grain’s facility under Illinois EPA Construction Permits #93020061 and #93080045.

INTERROGATORIES

1. Please indicate the source of financing for and methods and procedures utilized

4



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, NOVEMBER 1, 2005

to procure services and equipment relative to the purchase, installation and/or modification of

feed dryer systems 651 and 661, including cyclones and scrubbers utilized to control particulate

matter (“PM”), and the Swiss Combi systems.

ANSWER

2. Please indicate the date(s) upon which construction of feed dryer system 651

and feed dryer system 661 commenced.

ANSWER

3. Identify each representative, agent, or employee of Respondent Midwest Grain

and anyone outside of the control of Respondent Midwest Grain, having knowledge or

information relating to the purchase, construction, operation, maintenance, or modification of

feed dryer system 651 and 661, including cyclones and scrubbers. and Swiss-Combi systems

Midwest Grain has or will construct.

ANSWER

4. Please provide all costs entailed in the purchase, installation, modification,

maintenance and operation of the feed dryer systems 651 and 661, and the Swiss Combi

systems, as well as the dates upon which each such cost was incurred and the date upon which

it was paid, or the installment schedule upon which it was paid..

ANSWER

5. Please provide all information known to the Respondent and/or in the

Respondent’s possession and control regarding all emissions generated during the operation of
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feed dryers 651 and 661 and the Swiss-Combi system currently in operation at-Midwest Grain.

ANSWER

6. Please provide all information known to the Respondent and/or in its possession

and control regarding, relating to or relevant to the actual and estimated emissions resulting

from fluidized bed boiler operations during the period 1992 through 1994; and from operations

of the three gas broilers and gluten dryer referenced in item 4 on the first page of a letterdated

November 6. 1995 addressed to Richard Jennings of the Illinois EPA and authored by David

Sanborn of Midwest Grain.

ANSWER

7. Please provide the actual date upon which Respondent ceased operations of the

fluidized bed boiler.

ANSWER

8. Please provide all information known to the Respondent and/or in its possession

and control regarding the actual PM emissions generated during the operation of feed dryer

651 and 661 during the period 1994 through the present

ANSWER

9. Please provide all information known to the Respondent and/or in its possession

and control regarding the date(s) of operation of the feed dryer systems 651 and 661 and the

Swiss-Combi system already in operation at Midwest Grain, beginning 1994 throughihe

present.
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ANSWER

10. Please provide all information known to the Respondent and/or in its possession

and control regarding any consideration given to or any analysis or evaluation of wet

electrostatic precipitator(s) or regenerative thermal oxidizer(s) to control PM emissions

generated by feed dryer systems 651 and 661 including, but not limited to, best available

control technology rBACT”) analysis and modeling data consistent with federal Prevention of

Significant Deterioration (“PSD’) program requirements, actual andlor estimated PM emissions

data and calculations, and draft andlor final construction and operating permit applications

ANSWER

11. C—4lease provide all information known to the Respondent and/or in its possession

and control regarding the construction and operation of feed dryer systems 651 and 661 and

the Swiss-Combi system~/~Ldir~emissionstesting of said equipment; tcaonstruction and

operation of air pollution control equipment to control PM emissions generated during operation
(q~

of feed dryer systems 651 and 661; and r?lt$dëling prescribed by federal Prevention of

Significant Deterioration (“PSD’) requirements.

ANSWER

12. Please provide all information known to the Respondent and/or in its possession

and control regarding all factual issues pertinent to Complainant’s allegation that Respondent

constructed feed dryer systems 651 and 661 causing a significant net emission increase in PM

in excess of 25 tons per year resulting in a major modification as defined by federal PSD

requirements without first applying for and obtaining a construction permit granting PSD
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approval to construct feed dryer systems 651 and 661, conducting a pre-construclion review,

and implementing best available control technology (“BACT”).

ANSWER

13. Please provide all information known to the Respondent and/or in its possession

and control regarding all factual issues pertinent to Complainant’s allegation that Respondent

caused or allowed the emission of PM generated during the operation of feed dryers 651 and

661 in excess of 1.1 pounds per hour and 3.2 pounds per hour limits set forth within

construction permit numbers 93020061 and 93080045, respectively, beginning 1994 through

the present.

ANSWER

14. Pursuant to Illinois Supreme Court Rule 213(f), please provide the name,

address and phone number of each fact witness who will testify at trial and describe in detaiI-The

subject of each witness’s testimony. With regard to each witness, please provide the following

information:

a. His or her full name, place of employment, job title, current address and

telephone number

ANSWER

b. A detailed statement regarding the subject matter on which each witness is

expected to testify.

ANSWER

8
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c. State the dates on which you met or consulted with the witness.

ANSWER

d. Describe in detail the substance of all facts, assumptions, opinions, and

conclusions about which the witness is expected to testify.

ANSWER

e. Identify each document which support the substance of the facts or opinions

about which the witness is expected to testify.

ANSWER

f. Identify the information and documents provided to the witness for use in this

matter.

ANSWER

g. Identify each document the witness has prepared and which summarizes the

facts or opinions about which the witness is expected to testify and provide all

reports of the witness.

ANSWER

15. Please identify documentation and/or written material of any kind known to the

Respondent and/or in the possession and control of the Respondent, generated by or relied

upon by witnesses identified in response to Complainant’s interrogatory 14 submitted pursuant

to Supreme Court Rule 213(f) pertinent to the subject matter of the witness’ testimony

9
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ANSWER

16. Identify each and every opinion witness or expert opinion witness with whom the

Respondent has communicated or consulted or whom Respondent expects to testify at hearing

in this matter. Pursuant to Illinois Supreme Court Rule 213(f), please provide the name, job

title, address and phone number of each opinion witness who will offer any testimony and state:

a describe in detail the anticipated subject matter of the opinion witness’s

testimony;

ANSWER

b. describe in detail the conclusions and opinions of the opinion witness and the

basis for such conclusions and opinions;

ANSWER

c. describe in detail the substance of all facts and assumptions that serve as the

basis of, or taken into account in, the witness’ conclusions and/or opinions.

ANSWER

d. describe in detail the qualifications of each opinion witness to provide the

anticipated testimony;

ANSWER

e. identify all documents and other things that provide the basis for the person’s

opinions, or on which the person relied in developing his or her opinions;

10
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ANSWER

1. identify each document the expert has prepared and which states in full or

summarizes the facts or opinions about which the witness is expected to testify

and provide all reports of the expert.

ANSWER

identify any and all occasions on which the person has given opinion testimony in

a deposition, trial, arbitration, mediation, or other evidentiary proceeding;

ANSWER

h. identify all occasions on which the Respondent has retained the person in the

past,

ANSWER

I. identify all documents that constitute, contain, report, or otherwise relate to the

person’s opinions.

ANSWER

j. identify the information and documents that were provided to the expert for use

in this mailer.

ANSWER

17, Identify all documents including, but not limited to, treatises, articles, publications

11
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or journals containing the opinions or conclusions of any expert witness expectadto~boutilized

by the Respondent at hearing, or otherwise disclosed, relative to the calculation of civil

penalties, illegal profits, or economic benefit derived from non-compliance with federal or state

laws and regulations.

ANSWER

18. Identify all documents utilized or relied upon in responding to Complainant’s first-

set of interrogatories.

ANSWER

19. Please provide all information known to the Respondent and/or in its possession-

and control regarding applicable business/financial standards employed within your industry

and utilized by the Respondent at the time of the selection of dryer systems 651 and 661 for

installation at Midwest Grain in its evaluation and analysis of the reasonableness of the vendor

selection and the reasonableness of and justification for the technology selection.

ANSWER

20. Please provide all information known to the Respondent and/or in its possession

and control regarding any and all analyses or evaluations conducted by the Respondent at tha

time of the selection of dryer systems 651 and 661 for installation at Midwest Grain -regardirig

the reasonableness of the selection of the vendor who supplied dryer systems 651 and 661

and the reasonableness of and justification for the selection of the technology represented by

dryer systems 651 and 661.

ANSWER

12
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21. Please identify all individuals eithen in the employ of Respondent Midwest Grain,

or outside the employment of Midwest Grain who had or have knowledge of any and all

analyses or evaluations conducted by the Respondent at the time of the selection of dryer

systems 651 and 661 for installation at Midwest Grain regarding the reasonableness of the

selection of the vendor who supplied dryer systems 651 and 661 and the reasonableness of

and justification for the selection of the technology represented by dryer systems 651 and 661

ANSWER

22. Please provide all information that served as the basis for Robert Fuhrman’s

statement: MGP apparently engaged a reputable equipment manufacturer that guaranteed

equipment performance within permit limits, MGP is entitled to receive credit for its good faith

effort to comply.”

ANSWER

23. Please provide all information pertinent to any and all analysis conducted by

Midwest Grain or its surety company relative to the financial stability of the vendor(s) who

supplied dryer systems 651 and 661, and in particular with regard to its/their ability to

adequately support any guarantee or warranty of the systems.

ANSWER

24. Please indicate whether and what kind of offer security and performance security

Respondent Midwest Grain required of the vendor(s) who supplied dryer systems 651 and 661,

and all components of the systems and air pollution control technology applied in the systems

i.e. surety. performance bonding, other bonding/insurance, performance/progress payments, or

13
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retainage or other form of security.

ANSWER

25. Please provide all information pertinent to Respondent Midwest Grain’s

determination that the following payment schedule for the vendor who supplied dryer systems

£51 and 661 was reasonable.

25 percent upon execution of Agreement

10 percent upon receipt of general equipment layout drawings for approval

60 percent upon delivery of partial and unit shipments

05 percent upon start-up, not to exceed 90 days after last delivery.

Please include the basis for establishing this schedule and information as to wha proposedit.

all discussions pertinent to this schedule, who reviewed it and approved it by Respondent

Midwest Grain, and whether Midwest had utilized similar payment schedules underother

contracts or agreements, and whether Respondent Midwest Grain believes it to be a

reasonable schedule today.

ANSWER

26. Please provide all information pertinent to Respondent Midwest Grains decision

not to modify its existing construction permit dated December 1995 for the feed dryer systems

651 and 661.

ANSWER

27. Please indicate the weighted average cost of capital (MWACC”) Respondent

believes is applicable to itself, and all other rates and factors that might be pertinent in an

14
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economic benefit calculation prepared for litigation to be presented at hearing, the basis for

selection of said rates and factors, and the actual amounts and numbers assigned in

Respondent’s calculation of economic benefit.

ANSWER

28. In the Stipulation and Proposal for Settlement, entered in the matter of People v.

Midwest Grain, PCB 95-5, it is evident the Midwest Grain agreed to cessation of operations of

the fluidized bed combustion boiler by the end of calendar year 1994 as a term and condition of

the settlement of a case wherein the State’s contended that the fluidized bed combustion boiler

could not meet percent reduction limits contained in the operating permit and thereby did not

achieve BACT, and thus failed to meet Prevention of Significant Deterioration (“PSO”)

requirements. In the instant matter, it is the State’s contention that Respondent Midwest Grain

again installed equipment that failed to meet BACT, and thus violated PSD requirements.

Please provide all information known to the Respondent and/or in its control and possession

pertinent and relevant to the contention that the instant case represents a repeated violation of

operating permit emission limits and PSD requirements.

ANSWER

29. Please identify all persons who assisted with the preparation of your responses

to these Interrogatories, whom you or your attorney(s) or other agents consulted in the

preparation of your responses to these interrogatories, and/or who otherwise provided any

information used in the preparation of your responses to these Interrogatories, and indicate the

Interrogatories with which each such person assisted or was consulted or provided information.

ANSWER

15
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Respectfully Submitted,

PEOPLE OF THE STATE OF ILLINOIS,

ex. rel. LISA MADIGAN, Attorney General
of the State of Illinois

MATTHEW J. DUNN, Chief
Environmental Enforcement/Asbestos
Litigation Division

BY: C2...
,J41EE. MCBRIDE
Assistant Attorney General

500 South Second Street Environmental Bureau
Springfield, Illinois 62706
217/782-9031
Dated: 7/t/t Y
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

TAZEWELL COUNTY, ILLINOIS

PEOPLE OF THE STATE OF ILLINOIS,

Complainant, ) PCB No. 97-179
)

v.
)

MIDWEST GRAIN PRODUCTS OF
ILLINOIS, INC., an Illinois corporation,

Respondent.

COMPLAINANT’S FIRSTSET OF REQUESTS FOR PRODUCTION
TO RESPONDENTMIDWEST GRAIN PRODUCTS OF ILLINOIS, INC.

NOW COMES Complainant, People of the State of Illinois, ~ ~çj Lisa Madigan,

Attorney General of the State of Illinois, and propounds the following requests for production on

Respondent, MIDWEST GRAIN PRODUCTS OF ILLINOIS, INC. (“Respondent”), to be

answered in accordance with the Illinois Code of Civil Procedure, the Illinois Supreme Court

Rules on Civil Proceedings in the Trial Court, and the following instructions and definitions,

within 28 days of the date of service hereof.

INSTRUCTIONS

(a) Please produce all documents requested herein for copying at the offices of the

Attorney General for the State of Illinois, 500 South Second Street, Springfield, Illinois. within 28

days of the date of service of these Requests (or Production, or provide copies of the

documents requested herein to counsel for the Complainant by that date.

(b) If any document was previously in your possession or subject to your custody or

control that these Requests (or Production would require you to produce, but is no longer in

your possession or subject to your custody or control, or was known to you, but is no longer in

existence, please state what disposition was made of it or what became of it.

(c) If any document is withheld from production hereunder on the basis of a daim of
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privilege or otherwise, please identify each such document and the grounds upon which its

production is being withheld.

(d) You are reminded of your duty under Illinois Supreme Court Rule 214 to

seasonably supplement any responses to these Requests for Production to theextenLthat

documents, objects or tangible things responsive to these Requests for Production come into

your possession or control or become known to you subsequent to your responsehereto.

(e) You are further reminded of your duty under Illinois Supreme Court Rule 214 to

produce the requested documents as they are kept in the usual course of busines&or

organized and labeled to correspond with the categories in the Request, and tupruduca afl.

retrievable information in computer storage in printed form.

(f) If you are unable or refuse to answer any Request for Production completely for

any reason, including, but not limited to, because of a daim of privilege, pleasaso state,

answer the Request for Production to the extent possible, stating whatever knowledge or

information you have concerning the portion of the Request for Production whichyoailo

answer, and set forth the reason for your inability or refusal to answer more fuUy~

DEFINITIONS

As used in these Requests for Production, the terms listed below are defined as-foHows:

(a) tocument” or “documents” means any of the following of which you have

knowledge or which are now or were formerly in your actual or constructive ~ossesson, custody

or control: any writing of any kind, including originals and all nonidentical copies (whether

different from the originals by reason of any notation made on such copies or otheite).

including without limitation maps, drawings. sketches, blueprints, aerial photographs, log books,

lab reports, chain-of-custody forms, weather forecasts, correspondence, memoranda, notes,

desk calendars, diaries, statistics, checks, invoices, statements, receipts, retums,warraniies,

2
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guarantees, summaries, pamphlets, books, prospectuses, interoffice and intraoffice

communications, offers, notations of any sort of conversations, telephone calls, meetings or

other communications, bulletins, magazines, publications, printed matter, photographs,

computer printouts, teletypes, telefax, invoices, worksheets and all drafts, alterations,

modifications, changes and amendments to any of the foregoing; any spreadsheets, database,

correspondence, e-mail messages, or other information of any kind contained in any computer

or other electronic information storage system; and any audiotapes, videotapes, tape

recordings, transcripts, or graphic or oral records or representations of any kind.

(b) “Possession, custody or control” includes the joint or several possession,

custody or control not only by the person to whom these Requests for Production are

addressed, but also the joint or several possession, custody or control by each or any other

person acting or purporting to act on behalf of the person, whether as employee, contractor,

attorney, accountant, agent, sponsor, spokesman, or otherwise.

(c) “Relates to” means supports, evidences, describes, mentions, refers to,

contradicts or comprises.

(d) “Person” means any natural person, firm, corporation, partnership,

proprietorship, joint venture, organization, group of natural persons, or other association

separately identifiable whether or not such association has a separate juristic existence in its

own right.

(e) “You”, “Respondent Midwest Grain”, or “Midwest Grain”, means Respondent

Midwest Grain Products of Illinois, Inc., including, but not limited to. any employees, attorneys,

independent contractors, or other agents of any kind of Respondent Midwest Grain or any

agency, branch, division, orother department thereof.

(0 “Complaint” means Complainant’s Complaint filed on April 7, 1997.

3
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(g) “Swiss-Combi systems” refers to the Swiss-Combi currently in operation at the

Midwest facility, and the new Swiss-Combi to be constructed

(h) “Feed dryer systems 651 and 661” are the feed dryers installed at Respondent

Midwest Grain’s facility under Illinois EPA Construction Permits #93020061 andt93OBO04&

REQUESTS FOR PRODUCTION

1. Please produce any and all documents relating to financing, the source of capital

utilized as well as the actual purchase, installation and modification of feed dryer systems 651

and 661, including cyclones and scrubbers utilized to control particulate matter_(tPM~),andthe

Swiss-Combi systems. These documents may include, but not be limited to, communications

and internal memoranda regarding the source of financing for and methods and procedures

utilized to procure services and equipment relative to the purchase, installationsrmcidiflcation

of each; loan documentation; loan applications; documentation concerning any internal or

external transaction undertaken to facilitate financing dryers 651 and 661 and tIm-Swiss~Combi

systems; purchase agreements; documents concerning the order and requisition of each

system and/or components; all orders and for contracts; letter agreements; agreemeniwuf any

nature; status reports; correspondence; invoices; bills of lading; delivery documentation;

memoranda, and notes, and responsive documents concerning the source of funding may

include, but not be limited to, documents concerning use of cash reserves, bonds issued or

stock sold.

2. Please provide any and all documents relating to costs associated with the

purchase, installation, modification, maintenance and operation of the feed dryer systems 651

and 661, and the Swiss Combi systems.

3. Please provide any and all documents relevant to all emissions generated during

4
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the operation of feed dryers 651 and 661 and the Swiss-Combi system currently in operation at

Midwest Grain.

4. Please produce all corporate financial records for Midwest Grain Products of

Illinois, Inc. and MGP Ingredients of Illinois, Inc. for the years 1994 through the present,

including but not limited to annual corporate financial reports; annual reports to stockholders;

certified auditor statements; income statements; balance sheets; statements of cash flows;

statements of stockholders’ equity; memoranda generated by MOP or the Securities and

Exchange Commission (10-K statements) regarding or relating to annual sales of alcohol,

ethanol, distillers grain and distillers feed, annual profit resulting from alcohol, ethanol, distillers

grain and distillers feed sales before taxes; gross profit, net profit, net after tax profit margin,

and net profit resulting from alcohol, distillers grain and distillers feed sales after taxes.

5. Please produce all records and documents concerning or containing

calculations, formulas and data regarding actual and estimated emissions resulting from

fluidized bed boiler operations during the period 1992 through June 1994; and from operations

of the three gas broilers and gluten dryer referenced in item 4 on the first page of a letter dated

November 6, 1995 addressed to Richard Jennings of the Illinois EPA and authored by David

Sanbom of Midwest Grain.

6. Please produce all documents, including any documents conceming or

containing calculations, formulas, test data and notes, relevant to actual PM emissions

generated during the operation of feed dryer systems 651 and 661 during the period 1994

through the present.

7. Please produce all records and documents concerning the date(s) of operation

of the feed dryer systems 651 and 661 and the Swiss-Combi system already in operation at

Midwest Grain, beginning 1994 through the present.

5
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8. Please produce all communication, including but not limited to emails, written

hard copy correspondence, facsimile transmittals and notes or logs of phone conversations,

between representatives or employees of Midwest Grain and the Illinois Environmental

Protection Agency relative to proposed construction and operation of wet electrostatic-

precipitator(s) or regenerative thermal oxidizer(s) to control PM emissions generated by feed

dryer systems 651 and 661.

9. Please produce all communication, including but not limited to e-mails, written

hard copy correspondence, facsimile transmittals, drafts, reports, analysis, documentation of

any kind and notes or logs of phone conversations, between representatives or emptoyseaof

Midwest Grain and the Illinois Environmental Protection Agency relative to the construction and

operation of feed dryer systems 651 and 661 and the Swiss-Combi systems, including

emissions testing of said equipment; the construction and operation of air pollution control

equipment to control PM emissions generated during operation of feed dryer systems 651 and

661; and modeling prescribed by federal Prevention of Significant Deterioration (UPSD)

requirements.

10. Please produce all documents and communications, including but not limited to

e-mails, written hard copy correspondence, pre-construction reviews, post-construction-reviews,

emissions data and data analysis, facsimile transmittals and notes or logs of phone

conversations, relevant to all factual issues pertinent to Complainant’s allegation that

Respondent constructed feed dryer systems 651 and 661 causing a significant net emission

increase in PM in excess of 25 tons per year resulting in a major modification as defined by

federal P50 requirements without first applying for and obtaining a construction permit granting

PSO approval to construct feed dryer systems 651 and 661, conducting a pre-construction

review, and implemerting best available control technology (“BACT”).

6
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Ii. Please produce all documents and communications, including but not limited to

e-mails, written hard copy correspondence, pre-construction reviews, post-construction reviews,

emissions data and data analysis, facsimile transmittals and notes or togs of phone

conversations, relevant to all factual issues pertinent to Complainant’s allegation that

Respondent caused or allowed the emission of PM generated during the operation of feed

dryers 651 and 661 in excess of 1.1 pounds per hour and 3.2 pounds per hour set forth within

construction permit numbers 93020061 and 93080045, respectively, beginning 1994 through

the present.

12. Please produce all written materials known to the Respondent and/or in the

possession and control of the Respondent, generated by or relied upon by fact witnesses

identified in response to Complainant’s interrogatory 14 and 15 submitted pursuant to Supreme

Court Rule 213(f) pertinent to the subject matter of the witness’ testimony.

13. Please produce all documentation identified in response to Complainant’s

interrogatory 16 submitted pursuant to Supreme Court Rule 213(1).

14. Produce all documents including, but not limited to, treatises, articles,

publications or joumals containing the opinions or conclusions of any expert witness expected

to be utilized by the Respondent at hearing, or otherwise disclosed, relative to the calculation of

civil penalties, illegal profits, or economic benefit derived from non-compliance with federal or

state laws and regulations.

15. Produce all documents identified by Respondent in any response to any of

Complainant’s first set of interrogatories.

16. Please produce all documents utilized or relied upon in responding to

Complainant’s first set of interrogatories.

17. Please produce all calculations and documents containing and pertinent to any

7
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and all analyses or evaluations conducted by the Respondent at the time of the selection of

dryer systems 651 and 661 for installation at Midwest Grain regarding the reasonableness of

the selection of the vendorwho supplied dryer systems 651 and 661, including the cyclones

and scrubbers, and the reasonableness of and justification for the selection of the technology

represented by dryer systems 651 and 661, including the cyclones and scrubbers.

18. Please produce all calculations and documents containing any pertinent

applicable business/financial standards employed within your industry and utilizecthy:the

Respondent at the time of the selection of dryer systems 651 and 661 for installation at Midwest

Grain in its evaluation and analysis of the reasonableness of the vendor selection-and-the

reasonableness of and justification for the technology selection.

19. Please produce all documentation and correspondence pertinent to or

exchanged between Respondent Midwest Grain and the vendor(s) (including b~st.gctlimitod-4a

Productization, Inc. and CMI Corp) for the feed dryer systems 661 and 651 and all components

of that system, including the cyclones and primary and secondary scrubbers, including all

documents regarding the offer and purchase of the equipment, including any warranty involved

in the transaction, the design, construction and installation of the equipment, all documentation

concerning the testing of and performance of the equipment, all documentation regarding

modification of the equipment, all documentation regarding the failure of the equipment to

perform and all documentation generated regarding any litigation or threat of litigation1 or

response to threat of litigation between Midwest Grain and the vendor(s).

20. Please produce all documentation and correspondence regarding all modeling

contemplated, initiated and/or performed with regard to issues pertinent to this lawsuit, including

all inputs to the modeling.

21. Please provide documentation regarding all alternative air pollution control

8
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equipment considered relative to the performance and function of the feed dryer systems 651

and 661, all evaluation and analysis conducted regarding said alternative pollution control

equipment, and the cost of all evaluation, analysis and permit applications for any alternative

pollution control equipment.

22. Please provide all documentation regarding any and all repairs and modifications

made to feed dryer systems 651 and 661.

23. Please provide all documentation regarding any and all emissions testing and

sampling conducted regarding feed dryer systems 651 and 661.

24- Please provide all documentation pertinent to the analysis and evaluation of feed

dryer systems 651 and 661 pertinent to air pollution control.

25. Please provide all documentation pertinent to Respondent Midwest Grain’s

evaluation and analysis conducted in response to alleged violations of air pollution, state permit

requirements, and federal PSO program requirements relevant to feed dryer systems 651 and

661.

26. Please provide all documentation relevant to the evaluation of alternative

technologies that resulted in the selection of all equipment and components utilized in feed

dryer systems 651 and 661.

27. Please provide all documentation, including all correspondence and e-mails,

pertinent to all communications with the Illinois EPA regarding the alleged violations or air

pollution, state permit requirements, federal PSI) program requirements, and all work

conducted pertinent to those allegations, including equipment analysis, testing, modification,

evaluation of alternative technologies, modeling, permit applications and any and all other

compliance actions.

28. Please provide any and all documentation relevant to, regarding or pertinent to

9
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all draft permit applications and permit applications, and responses to permit apptic-ationsjor

the construction and/or operation of air pollution control technology for feed dryet systerns8Sl

and 661, alternative technology to feed dryer systems 651 and 661, and the modification of

feed dryer systems 651 and 661.

Respectfully Submitted,

PEOPLE OF THE STATE OF ILLINOIS,

ex. rel LISA MADIGAN, Attorney General
of the State of Illinois

MATTHEW J. DUNN, Chief
Environmental EnforcementlAsbestos
Litigation Division

BY: CTh~ ,f rt~

J,AKE E. MCBRIDE
Assistant Attorney General

500 South Second Street Environmental Bureau
Springfield, Illinois 62706
217/782-9031
Dated: 7/7/0 ~
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H
190 Catondelot Plaza. Suite 600

USC ôc ST. Louis. MissourI 63105-3441

Eppenberger,LLC Fag

Attorneys and Counselors at Law www.husch.com

314.480.1524direct dial

September20, 2005

JaneMcBride
AssistantAttorneyGeneral
Officeofthe AttorneyGeneral
500SouthSecondSt.
Springfield,IL 62706

Re: Peoplev. MGPIngredientsofIllinois, Inc. PCBNo. 97-179

DearMs. McBride:

Pursuantto our clients’ efforts to comply with theDiscoveryprocessso this
mattermaybe broughtto aconclusionandRule201(k)of the Illinois SupremeCourt
Rules,we havereviewedyourvariousInterrogatoriesandRequestfor Document
Productionwith theappropriateMOP representatives.During that review,we have
identifiedissueswith Interrogatories4, 9, 11, 26, and28. In an effort to attemptto
informally resolvethoseissuesweseewith the Interrogatory(andin any concomitantor
relatedRequestfor Documents),I will outline ourconcernsin an effort to informally
resolvetheseDiscoveryissues.

InterrogatoryNo. 4fDocumentR&iuest No.2)

It is virtually impossiblefor us to”.. . provideall costsentailedin thepurchase,
installation,modification,maintenanceandoperationofthe feeddryer systems651 and
66!, andtheSwissCombisystem,aswell asthedatesuponwhich eachsuchcost was
incurredandthedateuponwhich it waspaid,or installmentscheduleuponwhich it was
paid.”

This requestencompassesvirtually everydocumentgeneratedby operational
activitiesat MGP andthepreponderanceofour financialdocumentation.In addition,
thereareseveralpracticalissuesrelatedto this request.First, MGP doesnot have
maintenancedocumentationfor hoursworkedprior to 1999. After 1999,weestimatethe
mechanicwork ordersby themselvesencompassof severalhundredinstancesperyear.
In orderto find thesedocuments,andto satis~’yourInterrogatoryandDocumentRequest
we would haveto first find thefiles relatedto thedryers,thenreviewthemaintenance

EXHIBIT
ST. LOUIS . DOWNTOWN Sr. LOuis KANSAS CITY ‘ JEFFERSON CITY ‘ SPRINGFIELD . PEORIA

2151639.01 cHArTAN000A ‘ DOWNTOWN MEMPHIS~EAST MEMPHIS • NASHVItLE



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 1,2005

Husch&
Eppenberger,LLC

JaneMcBride
AssistantAttorneyGeneral
September20, 2005
Page:2

files; find thosefiles relatedto thedryers;and,pull the materialsusedin eachwork order
(if theyareapparent)anddeterminetheassociatedcostsfrom financialdataand
information. Moreover,we cannotassuretheaccuracyof this infonnation,sothe
documentationyou would receivewould, atbest,be an estimate.This effort in our
estimationwould requireoneperson,working hill-time atleastonemonthto find, collect
andproduce.

In addition,all thedocumentationrelatingto theoperationalcostsof thedryers,including
all operatortime sheets,gasreadingsandexpensedocuments;alongwith management
notesincluding internalMGP meetingsandthosewith the IEPA would haveto be found
andcollected. We estimatethis would takeanadditionalperson,working full-time at
least3 ‘/2 weeksto assemblethis information. We would like to discusshowwe might
narroworfocusthis requestto obtainthedocumentsor informationnecessaryfor your
purpose.

Our clienthascommittedto obtaining,collectingandprovidingall thecostsentailedin
thepurchase,installationandmodificationoffeeddryer system651 and661. Wemight,
however,requireanadditionalweekor two from thecurrentproductiondateto
accomplishthis task.

Noneoftheseestimatesincludethe identification,collectionandproductionof
informationanddocumentsrelatedto theSwiss Combidryer. We believeinformation
relatedto theSwissCombiis not relevantfor Discoverypurposesin this lawsuit. We
would welcometheopportunityto discussyourtheoryor theorieswhy we should
producedocumentationrelatedto the SwissCombisystem.

InterrosatoryNo. 9 (DocumentRequestNo.7)

To comply with yourrequestthat we “. . . provideall informationknownto the
Respondentand/orin its possessionandcontrolregardingthedatesofoperationof feed
dryersystem651 and661 . . . beginningin 1994 throughthepresent”,would requirethat
we find andcopy informationfrom threeshiftsper thy, 365 daysperyear,for 11 years.
This amountsto over 12,000discreeteventsandanunknown(at thispoint) numberof
pages.In addition,wecurrentlypossessonly relateddocumentsfrom 1999to thepresent
andhavenot yet locatedany logs prior to thatdate.

Wehavetwo suggestionshowto handle/narrow/meetyour requests.First, is for you or
your representativesto cometo theMGP facility in Pekinwhereuponwewill provide
you oryourrepresentativeaccessto thoselogs we currentlypossessandthoseweare

2151639.01
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JaneMcBride
AssistantAttorneyGeneral
September20,2005
Page:3

ableto locate. Subjectto reasonablerestrictions(e.g.,businesshoursandspace),we
couldarrangefor this reviewat yourearliestconvenience.Thesecondsuggestionis that
you narrowthis InterrogatoryandDocumentRequestto informationrelatedto thehours
of operationofdryer651 and/or661 on ayearlybasis. We canreadily providethis
informationto you andrepresentthat it accuratelydepictsthedryers’operations.

Again, theSwiss Combisystemwasnot involved in this analysis.

InterrogatoryNo. 11 (DocumentRequestNo. 7)

This Interrogatory,like InterrogatoryNo. 9, is quite broad;“,... provideall
informationknown. . . or in its possessionandcontrolregardingtheconstructionand
operationof feeddryer systems . It alsoappearsto actuallysubsumetherequestof
InterrogatoryNo. 9: operationyj~.constructionandoperationandthenaddsspecific
additionalrequestsfor emissionstesting;constructionandoperationofair pollution
control equipmentto control PM emissions(wearenot surewhat this means);and
“modeling” (which appearto be discreetrequestsin andof themselves).

This request,like No. 9 would requirenearlytwo monthsfor documentcollectionand
productionby itself We would like to discusshow we might restructurethis requestand
coordinateproductionwith InterrogatoryNo. 9.

Again, theSwissCombisystemwasnot involved in thisanalysis.

InterrogatoryNo. 26

We find this requestthat we “proveanegative”confusing. It does,however,
appearto askfor the inverseofwhat MOP seeksin our Interrogatories10, 21,26,and27
andourRequestfor AdmissionsI thru4. Accordingly,I thinkweshouldbeable,
throughmeaningfuldiscussions,beableto resolvethis request.

InterrogatoryNo. 28

Settingasidetheconclusorystatementscontainedin thefirst portionofthe
Interrogatory,andthe improperuseoftheStipulationandProposalfor Settlement,the
fact is thatthis requestis extraordinarilybroad;how doesoneshowthata repeated
violation is causedby the installationofequipmentthatwould only fail? En short,we
needto discusseitheranarrowingor clarificationofthis Interrogatory.

2151639.01
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I think we cancomerelativelycloseto thecurrentproduction/Discoveryschedule,
if we canresolvethe issuesI haveoutlinedfor you with regardto thesefive
Interrogatories.Pleasecontactmeatyoureaçliestconvenienceto discussthesei:

M.

2151639.01
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190 Corondelot Plow. SuIte 600
St. Louis. Missouli 63105-3441

314460.1

Fox 311480.1505
wwW husoft Corn

September26,2005

VIA FACSIMILE AND REGULARMAIL

JaneMcBride, Esq.
AssistantAttorney General
Office ofthe Attorney General
500SouthSecondSt.
Springfield, IL 62706

Re: People is. MG? ingredients of Illinois. Inc. PCB No. 97-179

DearMs. McBride:

Other discoveryissuesnotwithstanding,wehavenot receivedeitheryourresponse
or anycontactfrom you aboutthediscoveryissues,andrequestsfor coordinationwe
raisedconcerningthe Complainant’sInterrogatoriesand Requestfor Production.

It would bemosthelpful to us if we receiveda
productionefforts.

PMF:cll

Pleasecontactus at yourearliestconvenience.

responsesowe mightcontinueour

ST LOOPS . DOWNTOWN SI- LOUIS . KANSAS CITY . JU(LPSON CITY . SPRINGFIELD . P�OTIIA

CHATTANOOGA . DOWNTOWN MEMPHIS . EAST MEMPHIS . NASHVILLE215578001
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3 14 480. I$24 dictadiii
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190 corondelet Plaza. SuIte 60)
St. totS. Mluou.I 63T05-3441

314.480.150)
Fax 314.480.1505
www.t,u,ch.corn

October5, 2005

VIA FACSIMILE AND REGULAR MAIL

JaneMcBride,Esq.
AssistantAttorneyGeneral
Office oftheAttorneyGeneral
500 SouthSecondSt.
Springfield, IL 62706

Re: Peopleis. MGPIngredientsoflihinois. Inc. PCBNo. 97-179

DearMs. McBride:

I write againto askyou coordinatewith usaboutDiscoveryissuesin this case.
Attachedis aphotocopyof my September20, 2005 letter,which outlined those
Discoveryissuesrelatedto yourInterrogatoriesandRequestfor Documents.

Ourclientcontinuesto meetits Discoveryobligationsandyourresponsewould
greatlyfacilitate thoseefforts.

PMF:cll

Pleasecontactus atyourearliestconvenience.

ST. LOUIS • DOWNTOWN ST. L0U5 KANSAS CITY • JEFFERSON CITY- SPRINGEPELD • PEORIA

CHATTANOOGA • DOWNTOWN MEMPH5 . (j~5~MEMPHIS - NASHVILLE

EXHIBITI1n~J

M. Flachs

2164181.0)
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RECEIVEDCLERK’S OFFICE

ILLINOIS POLLUTION CONTROLBOARD OCT 12 2115
October12, 2005

STATE OF ILLINOIS

PEOPLEOFTHE STATEOF ILLINOIS, ) POlIutlOfl ControlBo&d
)

Complainant, )
)

v. ) PCB97-179
) (Enforcement- Air)

MIDWESTGRAIN PRODUCTSOF )
ILLINOIS, INC. )

)
Respondent. )

HEARiNG OFFICERORDER

Thisorderaddressesissuesarising from theamendedfirst setof interrogatoricsto the
PeopleoftheStateof Illinois (People)filed on July 21, 2005by MOP IngredientsofIllinois, Inc.
(MOP). On September9, 2005,thePeoplefiled a motion to strikeMGP’samendedfirst setof
interrogatories,or, in the alternative,for protectiveorderlimiting thenumberof interrogatories
to preventundueexpenseandharassment.MOP filed its responsein oppositionon
September21, 2005. On OctoberII, 2005,the Peoplefiled areply to MOP’s response.

For the reasonssetforth below, thebearingofficer finds thatMOP hasexceededthe
maximumallowableinterrogatoriesbecauseseveralquestionsseektoo muchinformationto be
deemeda singleinterrogatory. Additionally, this order finds thatotherinterrogatoriesareoverly
broad,duplicative,or unclearas allegedby thePeople. Ratherthanstriking individual
interrogatones,the hearingofficer strikesMOP’s amendedfirst setof interrogatoriesin its
entirety. This leavesto MOP thediscretionto honeits interrogatoriesanddeterminewhich to
foregoasking. The hearingofficcrgrantsMGP 30 days from the dateof this orderto servea
secondamendedsetof interrogatories,andthe Peopleshallhave30 daysto respond.

BACKGROUND

RespondentMOP operatesafacility in Pekin, TazewellCounty,thatproducesethyl
alcohol,anhydrousfuel alcohol,wheatgluten anddistiller’s feed. In 1993,MOP obtaineda
constructionpermit to replacetwo existingfeeddryers. Thepermit limited particulatematter
(PM) emissionsto 12 poundsperhour. Emissionswithin theselimits do not triggerthe
requirementsfor aPreventionof SignificantDeterioration(PSD)permit.

ThePeople’sfour-countApril 7, 1997complaintchargesMOP with

I. violationsofPSDrequirementsin failing to completea BestAvailableControl
Technology(BACT) analysis,obtainaPSDconstructionpennit, andinstall a BACT
system;

2. airpollutionby dischargeof PM in excessof permit limitations;

E~
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3. variouspermit violations includingexcessparticulateemissions,failure to operate
secondaryscrubbers,deviationfrom approvedplanswithoutsupplementalpermit,
and failureto modi& constructionpermit;

4. operationofdryers#651 and#661 withoutpermit.

More specifically,thecomplaintallegesthat stacktestingon oneofthedryersint995
indicatedactualemissionsof 17.1 poundsperhour. The inspectorfrom theIllinois
EnvironmentalProtectionAgency(Agency)determinedthat MOP hadconstructedamajor
modificationwithouta PSDpermit andBACT system. The complaintfurtherallegesthat,
becauseMOP hasthe potentialto releasePM emissionsthat exceed25 tonsper year,MOP is a
“majorstationarysource”subjectto PSDregulations.

In its answerfiled on May 7, 1997,MOP deniedcommittingtheallegedviolations,and
assertedfour affirmative defenses.OnAugust21, 1997,the Boardfoundthatonly two of these
werevalid defenses:I) that dueto thediscontinuanceof its fluidized bedcoalboilerin 1994,
MOP was no longera“major stationarysource”subjectto PSDregulations;and2) that MOP
was in compliancewith acompliancecommitmentagreement,so that thecomplaintwas
improperunderSection3 1(a) of theEnvironmentalProtectionAct (Act), asamendedand
effectiveAugust 1,1996. 415 ILCS 5/31(a).

On March 17, 2005,thepartiesreportedto thehearingofficer that settlementnegotiations

hadreachedan impasse,anda discoveryschedulewasestablished.

RELEVANT PROCEDURALRULES

Section101.616of the Board’sproceduralrulesentitled“Discovery” providesin
pertinentpart

Forpurposesof discovery,theBoardmaylook to theCodeof Civil Procedureand
the SupremeCourt Rules for guidancewherethe Board’sproceduralrulesare
silent.

a) All relevantinformationandinformationcalculatedto leadto relevant
informationis discoverable... .35 III. Adm. Code 101.616(a).

Section101.620(a)of theBoard’sproceduralrulesentitled “Interrogatories”providesin
pertinentpartthat “unlessorderedotherwiseby thehearingofficer,apartymayservea
maximumof 30 written interrogatories,including subparts,on anyotherparty.” 35 III. Adm.
Code101.616(a).

RESPONDENT’SAMENDED FIRSTSETOFINTERROGATORIES

Foradministrativeeconomy,thisorderwill not repeatordiscusseachoftheparties’
argumentsin detail. Moreover,astheyareirrelevantto this enforcementaction,theparties’
argumentsregardingMOP‘s requestfor informationfrom theAgencyunderthe Freedomof
InformationAct arenot consideredhere.
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hi general,thePeopleobjectto MOP’samendedfirst setof interrogatorieson the
groundsthat theinterrogatories,includingsubparts,“aretoonumerous[i.e. exceedtheallowable
limit of30 by atleast23]...duplicitous. . . requestinformationthat is not relevantandbeyondthe
timeperiodallegedwithin thecomplaint,or areso ambiguousasto preventthePeoplefrom
responding.. .[are]a form ofharassment.. . and abroad fishingexpedition”thatwill requirethe
Peopleto reviewavery largeamountof information,causingundueexpensein time andeffort.
(Motion at 4, part 11). Additionally, thePeopleassertthat interrogatorynumbers7, 8, 11, and
19 requestinformationthat doesnot relateto oneprimaryquestion.

In response,MOP arguesthat its interrogatoriesareproperlyformattedand arewithin the
scopeofdiscovery. As to the “subpartasseparateinterrogatory”issue,MOP statesthat the
committeecommentsconcerningSupremeCourt rule 213 aresilent. Lookingto theFederal
Rulesof Civil Procedure,MOP citesconsensusin federalcaselaw that interrogatorysubpartsare
countedaspartofoneinterrogatoryif thesubpartselicit detailsthat arecommonto the themeof
theprimaryquestion.(Kendallv. OESExposition Sen’.,Inc., 1997U.S. Dist. Lexis 15827;
Swaclthammerv. SprintCorp. PCS.225 F.R.D.658, 664-65(D. Kan. 2004);Banksv. Officeof
theSenateSergeant-at-Arms,222 F.R.D. 7, 10-Il (D. D.C. 2004)). Responseat4-6.

luterrogatories1-6

Thefirst six interrogatoriesrequestinformationaboutthe individualswho areassisting
thePeoplewith thiscase,andwitnesseswho will testi~’at hearing. Thehearingofficer finds
that theserequestsarenotundulyburdensome.Eachoftheseintenogatories,includingsubparts,
countsasonerequest.

lnterroeatory7

Theprimaryquestionin interrogatory7 is whetherthe facility is a “major stationary
source.” MOP hasassertedasan affirmativedefensethat theshutdownofthefluidized bedcoal
boiler in 1994meantthat thefacility wasno longera majorstationarysource,thusPSDprogram
requirementswereno longerapplicable.

Interrogatory7 asksthePeopleto identify all equipment,processes,operationsand
fugitive emissionswhich hadthepotentialto emit morethan25 tonsof PM per yearfrom 1989
to present.Eachsubsectionfurtherrequestsa significantamountofinformation.

ThePeopleassertthat thecomplaintpertainsonly to themajormodificationofthetwo
feeddryersconstructedin 1993,andarguethat informationon otherequipmentandinfonnation
regardingemissionsbeforethedryerswerebuilt is not relevant.

Thehearingofficeragreesthat this interrogatoryis overlybroadandundulyburdensome
asto timeperiodandscope. As thePeopleargue,thesubpartsof theinterrogatorygo beyond
thesubjectmatteroftheinitial interrogatory. Moreover,MOP hasfailed to demonstratethe
relevanceoftheinformationrequested.
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Interroyatory8

Sinceinterrogatory8 asksno initial question,thehearingofficerconsiderssubsection(a)
to be theprimaryquestion. Subsection(a) requestsall informationusedin themajor
modificationdetermination,andsubsection(c) askswho wasinvolvedin thedetermination.
While (a)and (c) arereasonablyrelated,subsections(b) and(d) requestinformationnot related
to how thedeterminationwasmade,suchaswhat BACT systemwould havebeenapplicableto
suchmajormodification,andwhatwerethe limitationson themaximumcapacityto emit PM
from suchmajormodification.

ThePeoplearguethatthis interrogatoryasksmorethanasinglequestion. MOP argues
that theentirequestionrelatesto majormodifications. Thehearingofficer finds that this
interrogatoryis overlybroadbecausesubsections(b) and(d) arenotdirectlyrelatedto how the
majormodificationwasdetermincd.

Interro~atories9 and10

ThePeoplerequestedclarificationasto thedifferencebetweeninterrogatories9 and10.
DespiteMOP’s explanationthat onerelatesto permitmodifications,and theotherto permit
applicationmodifications,thehearingofficer finds that thedifferencebetweenthesequestionsis
unclear.

Interroliatory11

InterrogatoryII asksthePeopleto itemizethepenaltiesit seeks,andto statehow it
arrivedat thoseamounts.MGP furtherasksaboutmethodsfor attributingeconomicbenefit
accruingto MOP. Thehearingofficer finds that this interrogatoryis not overly broador unduly
burdensome,andqualifiesasa singleinterrogatory. Thesubpartsall sufficiently relateto a
singlesubjectmatter:penaltycalculation.

Interroeatory14

ThePeoplearguethat interrogatory14 countsastwo requests:I) identificationofall
communicationsregardingeconomicandtechnologicalfeasibility; and2) a descriptionof the
technicalfeasibility andeconomicallyreasonabletechnologyavailableto control thePM
emissionsat the facility. Thehearingofficer finds that theserequestsarenot reasonablyrelated,
andmustcountastwo interrogatories.Therequestfor communicationaboutfeasibility seeks
informationquitedifferent thantherequestfor thecontroldataavailable.

Interrozatorv16

ThePeoplearguethat interrogatory16 asksfor informationaboutcommunications
concerningBACT analysiswhich is duplicativeof informationrequestedin numbers8 and 12.
Thehearingofficer finds this interrogatoryto beduplicative.
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Interrogatory18

InterrogatoryiS seeksall communicationsrelatingto thepermitting,operationand
shutdownofthefluidized bedcombustionboilerorany dryersat the facility from 1987 to
present.

ThePeoplearguethat this requestis overlybroadbecauseit involvestwo typesof
equipment—theboilers(alsosubjectof interrogatory7) andthedryers.Also, the Peopleargue
that therequestis overlybroadbecausethereareotherdryersat thefacility that arenot the
subjectofthis complaint, andtherequestspecifiesa timeperiodthat is outsideandnot relevant
to the complaint. Thehearingofficer agreesthat this requestseekstoomuchinformationto be
deemeda singleintenogatory.

Interrogatory19

Interrogatory19 asksthePeopleto: 1) describeanyandall communicationsregarding
particulateair emissionmodelingrelatedto the facility; 2) identify all datarelatingto air
emissiontestsconductedat the facility, 3) identify emissiondataassociatedwith the facility;
and/or4) identify air particulatemodelingrelatedto the facility.

ThePeoplearguethat the requestsfor datarelatingto air emissiontestsandemissiondata
associatedwith thefacility arenot relevantto otherpartsofthequestionregardingmodeling
data. MOP’s responseclarifies that the interrogatoryintendedto askonly for theair emission
datausedin modeling. Accordingly, this requestis acceptableasa singleinterrogatory.

Interrogatory20

Interrogatory20 requeststhetime periodusedfor calculationof emissionlimits “for the
projectwhich is thesubjectof thecomplaint”, including informationaboutthe“look back”
period. ThePeoplerequestedfurtherdefinition of“look back”,andpointsout that
interrogatories7, 8, and 17 appearto seekinformationon this issue. MGP did not respond.The
hearingofficer agreesthat this interrogatoryis not specificenoughto allow thePeopleto answer.

Interro2atorv21

Interrogatory21 asksthePeopleto identify exemptionsthatwereconsideredby the
AgencyregardingPM emissionsatthefacility, andthebasesfor denialofsuchexemptions. The
Peoplereadthis to askfor all possibleexemptionsundertheAct. MGP explainsthat this
questiononly seeksinformationregardinganyexemptionsactuallyconsidered.With this
clarification,thehearingofficer agreeswith MOP that theinterrogatoryis not overlybroador
undulyburdensome.

Interrogatory22

ThePeoplearguethat interrogatory22 is overly broadin its requestfor all information
relatingto anyPSDpermitting for thefacility, includingair emissionevaluations,andeffectson
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attainmentand/ornonattainmentclassificationofthesurroundingvicinity. ThePeoplesuggest
that this subjectis coveredin interrogatories9, 10, and 17. As MOP did notaddressthis
objection,thehearingofficer finds this requestduplicative.

Interrogatory24

Theprimaryquestionin interrogatory24 is the Agency’sanalysisof the facility’s
“monetarylosses.”Thesubpartsrequestabreakdownby thepenaltyamountrequestedin
settlementnegotiations,BACT determination,andthedeterminationofeconomicallyreasonable
technology. ThePeoplerequestedclarificationoftheundefinedterm“monetarylosses.” As
MGP did not addressthis objection,thehearingofficer finds that thePeoplecannotreasonably
beexpectedto answerthe interrogatoryasposed.

Interrogatory26

Interrogatory26 asksfor informationregardingtheAgency’sanalysisofMOP’s good
faith effortsto controlPM emissions,~includingan analysisof MOP’s attemptsto hold thedryer
manufacturer’ssupplieraccountable.Although thePeople’smotiondoesnot statewhethersuch
analysiswasconducted,thePeoplearguethat this questionis ambiguous,especiallyasto what
constitutes“good faithefforts”. MOP’s responsedid not addressthis interrogatory.

Thehearingofficer finds that thePeoplecannotreasonablybe expectedto answerthe
interrogatoryasposed.Additionally, thehearingofficer fmdsthat interrogatory26 involvestwo
separatesubjectmatters.

Interrogatory28

Interrogatory28 asksfor theAgency’sanalysisof thesevcrityofthePM emissions,
economiclossdueto unemployment,andeconomicimpactofa shut downofthefacility. The
hearingofficeragreeswith thePeoplethat theserequestsareinsufficiently relatedto be
considereda singleinterrogatory.

CONCLUSION

Forthe reasonsenumeratedabove,thehearingofficerstrikesMOP’ s amendedfirst set
of interrogatoriesin its entirety. This leavesto MOP thediscretionto honeits interrogatories
andto determinewhich to foregoasking. ThehearingofficergrantsMGP 30 daysfrom thedate
ofthis orderto serveasecondamendedsetofinterrogatories,and thePeopleshall have30 days
to respond.

IT IS SO ORDERED.
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CarolWebb
HearingOfficer
Illinois PollutionControlBoard
1021 North GrandAvenueEast
P.O.Box 19274
Springfield,Illinois 62794-9274
217/524-8509
webbc~ipcb.state.il.us
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CERTWICATE OFSERVICE

It isherebycertifiedthat truecopiesoftheforegoingorderweremailed,first class,on
October12, 2005, to eachofthepersonson theattachedservicelist.

It is herebycertifiedthata truecopyoftheforegoingorderwashanddeliveredto the
following on October12, 2005:

DorothyM. Ounn
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100W.RandolphSt., Ste. 11-500
Chicago,Illinois 60601

CMOiZ U)4-
CarolWebb
HearingOfficer
illinois Pollution Control Board
600S. SecondStreet,Suite402
Springfield,illinois 62704
217/524-8509
webbc@ipcb.state.il.us
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PCB 1997-179 PCB1997-179
JaneE. McBride Amy Wactis
OfficeoftheAttorneyGeneral Husch& Eppenberger,LLC
EnvironmentalBureau 190 CarondeletPlaza
500 South SecondStreet Suite600
Springfield,IL 62706 St. Louis, MO 63105-3441

PCB 1997-179
PatrickM. Flachs
Husch& Eppenberger,LLC
190 CarondeletPlaza
Suite600
St. Louis, MO 63 105-3441
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Eppenberger,TIC
Attorneys end Counselors at Lew Www.htnch.com

314.410.1614 ~addS

n-c—n

October14, 2005

Vii Facsimile217-524-7740

JaneMcBride
Office oftheAttorney General
500 SouthSecondSt.
Springfield, IL 62706

Re: Peoplev. MGPIngredientsofIllinois, Inc. PCB No.97-179

DearMs. McBride:

MOP continuesto work diligently to completeresponsesto theState’sdiscovery
requests.Overthreeweeksago,we informedyouthatMOP washavingdifficulty
preparingresponsesto someofyourrequests.Specifically,wehadidentifiedissueswith
Interrogatories4, 9, 11,26 and28. Wehaverepeatedlytriedto informally resolvethese
issueswith you. (Pleaseseetheattachedlettersfrom PatFlachs,datedSeptember20,
September26 andOctober5, 2005.) Wehaveyetto receiveanyresponsewhatsoever
from youconcerningtheserequests.

Ifwe do not receiveawrittenresponseto theabovediscoveryissuesby theclose
ofbusiness,MondayOctober17, 2005,you leaveusno alternativeotherthanfiling a
motionwith theHearingOfficer to strikesuchinterrogatories.

Pleasecontactmeif you haveanyquestions.

Sincerely,

HUSCH& EPPENBERGER,LLC

John . Collins

cc: PatFlachs
Enclosures

EXHIBIT

2171130.0l St LOUIS . DOWNTOWN ST. LOUIS • KMISAS CITY • JEFFERSON CITY • SflINGcIELD • PEORIA
CHATTANOOGA • DOWNTOWN MEMPHIS. EAST MEMPHIS • NASHVILLE
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ATFOR$CY GENERAL

DATE:

TO:

FAX NO.:
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OFFICE OF THE AflORNEY GENERAL
STATE OF iLLANOIS
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NQfl~E:This is a fax transmissionofattorneyprivilegedand/orconfidential
information. It is intendedonly forte useoftheindividualor entity to which it
is addressed.If you havereceivedthiscommunicationin error,pleasenoti& the
senderat theabovetelephonenumberanddestroythis transmittal. If you aienot
the intendedrecipient,you areherebynotified that anyretentionor dissemination
ofthis informationis strictly prohibited. Thankyou.
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OFFICE OF THE ATI’ORNEY GENERAL

STATE OF ILLINOIS

October 25, 2005

Mr. JohnCollins
Husch& Eppenberger,LLC
190 CarondeletPlaza
Suite600
St. Louis,Missouri 63105-3441

Via facsimile: (314)480-3505

Re: Peoplev. MidwestGrain Products
PCBNo. 91-179

DearMr. FlathsandMr. Collins:

I amwriting to correctan error in aletterIj ustsent,datedtoday.

I wasout of
October21, 2005.

theoffice andout of town on October14, 2005,andOctober17 through
I amsorryfor theoriginal error.

Sincerely,

z

JaneB. McBride
AssistantAttorneyGeneral
(217)782-9033

cc: DennisBrown, Esq.,IEPA

500 South Sccond Suva. Springficld, Illinois 62746 • (217) 782-5090 • 5~5~y.(217) 785-2775 • Fat (217) 782-7046
IQO Wat RandolphSucct,Chiesgo,llLinui~6060! • (312) 854-3000 • -rii~(352) 854-3374 • Far (312) 854-3806

1001 tsar Main. Ca,bondale, Illinoli 62905 • (61K) 529.6400 • ViY: (618) 529-6403 • Fit (618) 529-6416

Lisa Madigan
KrroaN~yGtN~KAL

Mr. PatrickFlachs

if flzuIiTh ~

~Thr~cm

-a-

10/25/2005 TUE 12:20 (TX/RX NO 8357) T.~jO02
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OFFICE OF THE ATTORNEY GENERAL
STATE OF ILLINOIS

Lisa Madigan
KITOI~NEYCEXERAI.

October25, 2005

Mr. PatrickFlachs
Mr. JohnCollins
Ifusch & Eppenberger,LLC
190 CarondeletPlaza
Suite600
St. Louis, Missouri 63105-3441

Via facsimile:(314)480-1505

Re: Peoplev. MidwestGrain Products

PCBNo. 97-179

DearMr. FlachsandMr. Collins:

I amin receiptof Mr. Collins letterof October14, 2005.

As you arcwell aware,therewasa stayof discoveryin effect iii this matterduring the
time Plaintiff’s motion to strikewaspending. TheHearingOfficer’s orderregardingthatmotion
wasreceivedby this officeon Thursday,October15, 2005. I wasoutoftheoffice andoutof
town onOctober16. 2005,andOctober19 throughOctober21, 2005.

We will respondto your letterofSeptember20, 2005assoonaspossible.

Sincerely,

JaneE. McBride
AssistantAttorneyGeneral
(217) 782-9033

cc: DennisBrown, Esq.,IBPA

500 South SccnndStreet,Springfield, illinois (s2*6 • (217) 7824090 • ‘Ii’?: (217) 785-2775 • Fat (Z17) 782-7046
500 West RandoLph Street. Chicago, 1uIinoi~ 60645 • (312) 814-3000 • IT?: (312) 814-3374 • Fax:(352)814-3806

1001 Ran Main, Carbosulale. Illinois 62901 ‘ (61$) 529-6400 • TTYt (618) 5294403 • Fax; (61s) 329.6456
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ILLINOIS POLLUTION CONTROL BOARD
September7, 2005

PEOPLEOF THE STATE OFILLINOIS,
)

Complainant,
)

v. ) PCB 97-179
) (Enforcement- Air)

MIDWEST GRMN PRODUCTS OF )
ILLINOIS, INC., )

)
Respondent. )

REARINGOFFICER ORDER

OnSeptember7, 2005,the partiesparticipatedin a telephonestatusconferencewith the
hearingofficer. Complainanthasjust filed a motion to strikerespondent’samended
interrogatories,andrespondentwilt file aresponsewithin 14 days. The discoverydeadlinesare
stayedpendingaruling on this motion.

The pattiesaredirectedto participatein a telephonestatusconferencewith thehearing
officerat 2:00p.m. on October25, 2005. Thestatusconferenceshall be initiatedby the
complainant.

IT IS SOORDERED.

CM~ZW~%-
CarolWebb
HearingOfficer
Illinois Pollution Control Board
1021 NorthGrandAvenueEast
P.O.Box 19274
Springfield, Illinois 62794-9274
217/524-8509
webbc~ipcb.state.il.us
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BEFORE THE ILLINOIS POLLUTION CONTROLBOARD

PEOPLE OF THE STATE OF ILLINOIS.

Complainant,

v. ) PCH 95-
(Enforcement)

MIDWEST GRAIN PRODUCTSOP ILLINOIS,
INC., an Illinois corporation,

Respondent.

STIPULATIO$ AND PROPOSAL FOR SETrLE}WNT

Complainant, PEOPLE OF ThE STATE OF ILLINOIS, by ROLAND N.

BURflTS, Attorney General of the State of Illinois, on his own motion

and at the request of the Illinois Environmental Protection Agency

(“Agency”), and Respondent, MIDWEST GRAIN PRODUCTSOF ILLINOIS,

(“Midwest Grain”), by its attorneys, Uusch & Eppenberger, do hereby

submit this stipulation and Proposal for Settlement. The parties

agree that the statement of facts contained herein is agreed to only

for the put-poses of settlement. The parties state that this

stipulation is entered into for purposes of settlement only and that

neither the fact that a party has entered into this stipulation, nor

any of the facts stipulated herein, shall be admissible into

evidence or used for any purpose in this or any other proceeding,

except to enforce the terms hereof by the parties to this agreement.

Notwithstanding the previous sentence, this Stipulation and Proposal

for settlement and any Pollution Control Board (“board”) Order

accepting same may be used as a factor to be considered under

Section 42(h) of the Act, 415 ILCS S/42(h), in determining

appropriate civil penalties for any future violations of the Act.

1
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This Stipulation and Proposal for Settlement shall be null and void

unless the Board approves and disposes of this matter on each and

every one of the terms and conditions of the settlement set forth

herein.

I-

JURISDICTION

The Board has jurisdiction of the subject matter herein and of

the parties consenting hereto pursuant to the Act, 415 ILCS SI]. .~s

~QQ-

II.

AUThORIZATION

The undersigned representatives for each party certify that

they are fully authorized by the party whom they represent to enter

into the terms and conditions of this Stipulation and Proposal for

Settlement and to legally bind them to it.

In.

APPLICADILIfl

This Stipulation and Proposal for Settlement shall apply to and

be binding upon the Complainant and Respondent, as well as the

Respondent’s successors and assigns. The Respondent shall not raise

as a defense to any enforcement action taken pursuant to this

settlement the failure of its officers, directors, agents, servants

or employees to take such action as shall be required to comply with

the provisions of this settlement.

2
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‘V.

STATEMENT OP PACTS

1. The Agency is an administrative agency established in the

executive branch of the State government by Section 4 of the Act,

415 ILCS 5/4, and charged, inter aLta, with the duty of enforcing

the Act.

2. At all times relevant to the Complaint, Midwest Grain is

an Illinois corporation with its manufacturing facility located at

South Front Street, Box 1069, Pekin, Tazewel]. County, Illinois

(“Facility”)

3. At its Facility, Midwest Grain produces ethyl alcohol for

beverages and industrial puxposes. anhydrous fuel alcohol, wheat

gluten, and distiller’s feed.

4. During its production process. Midwest Grain employs

three natural gas-tired boilers and previously operated a fluidized

bed combustion boiler using high sulfur coal for steam and

electricity generation.

5. The fluidjzed bed combustion boiler previously emitted,

or was capable of emitting sulfur dioxide into the atmosphere.

6. Midwest Grain timely submitted to the Agency its

quarterly excess emission reports for sulfur dioxide for calendar

year 1991.

7. Midwest Grain’s quarterly emission reports showed that it

had exceededthe 1.2 lb/mm BTIJ 30-day rolling average for 116 days

in 1991.

A. On March 24, 1993, the Agency inspected Midwest Grain and

found that Respondent was not meeting the 851 reduction in sulfur

3
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dioxide emissions as required by permit No. 82100034.

9. The Agency also obtained Respondent’s continuous emission

monitor records and found that these records did not contain the

percent reduction information needed to verify compliance with the

851 reduction requirement of permit No. 82100034.

10. On April 6, 1993, the Agency sent a compliance inquiry

letter to Respondent for alleged violations of permit No. 82100034

and Prevention of Significant Deterioration of Air Quality (°PSD”)

Midwest Grain responded to the compliance inquiry letter on April

21, 1993.

11. Section 9(a) and (b) of the Act. 415 IL.CS 5/9(a) and (b).

provides:

No person shall:

a. Cause or threaten or allow the
discharge or emission of any
contaminant into the environment in
any State so as to cause or tend to
cause air pollution in Illinois,
either alone or in combination with
contaminants from other sources, or
so as to violate regulations or
standards adopted by the Board under
this Act;

b. Construct, install, or operate any
equipment, facility, vehicle,
vessel, or aircraft capable of
causing or contributing to air
pollution or designed to prevent air
pollution, of any type designated by
Board regulations, without a permit
granted by the Agency, or in
violation of any conditions imposed
by such permit.

12. Section 201.141 of the Illinois Pollution Control Board’s

(“Board”) Air Pollution Regulations, 35 Ill. Adm. Code 201.141,

titled, Prohibition of Air Pollution, provides:

4
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No person shall cause cr threaten or allow the
discharge or emission of any contaminant into
the environment in any State so as. either
alone or in combination with contaminants from
other sources, to cause or tend to cause air
pollution in Illinois, or so as to violate the
provisions of this Chapter, or so as to prevent
the attainment or maintenance of any applicable
ambient air quality standard.

13. Special condition No. 2(a) (ii) of Midwest Grain’s permit

No. 82100034. provides:

2a. The emissions from the boiler shall not exceed
the following emission limits:

ii. SO~- 1.2 lbs/b’ btu and 15 percent of the
potential combustion concentration (85 percent
reduction) on a 30-day rolling average basis.

14. Section 9.1(d) (1) of the Act, 415 tICS 5/9.1(d) (Jj,

provides:

d. No person shall:

1. Violate any provisions of Sections
111, 112, 165 or 173 of the Clean Air
Act, as now or hereafter amended, or
federal regulations adopted pursuant
thereto.

IS. Section 165 of the Clean Air Act, 42 U.S.C. §7475 provides.

in pertinent part:

a) No major emitting facility of which construction
is commenced after the date of the enactment of
this part may be constructed in any area to which
this part applies unless--

* * *

4) the proposed facility is subject to
the best available control technology
for each pollutant subject to
regulation under this chapter emitted
from, or which. results from, such
facility;

5
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16. Pursuant to Section 165 of the Clean Air Act, as amended,

the United States Environmental Protection Agency has adopted an air

program for the approval and promulgation of implementation plans, 40

CFR Part 52.

17. 40 CPR 52.21(b) (1) (1) (b). as made enforceable by Section

9.1(d) (1) of the Act, titled. Prvention of Siqnifjcpn~ Deterioration

of Air quality, provides the following defintion.

(1) (i) Major stationary source means:

(b) Notwithstanding the stationary source
size specified in paragraph (b) (1) (i)
of this section, any stationary source
which emits, or has the potential to
emit, 250 tons per year or more of any
air pollutant subject to regulation
under the Act; or

18. 40 CFR 52.21(j) (2),(r) (1), as made enforceable by Section

9.1(d) (1) of the Act, titled, Prevention of Sianificant Deterioration

oL Air quality, provides in pertinent part:

40 C.F.R. 52.21

(j) * * *

(2) A new major stationary source shall apply best
available control technology for each pollutant
subject to regulation under the Act that it would
have the potential to emit in significant
amounts.

I, * *

(r) (1) Any owner or operator who constructs
or operates a source or modification
not in accordancewith the application
submitted pursuant to this section or
with the terms of any approval to
construct, or any owner or operator of
a source or modification subject to
this section who commences
construction after the effective date
of these regulations without applying
for and receiving approval hereunder,
shall be subject to appropriate

6
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enforcement action.

V.

ALLRGED VIOLATIONS

1. Complainant alleges that Respondent caused or allowed excess

~ulfur dioxide emissions from its fluidized bed combustion boiler

between January 3-13 and 22-27. 1991; April 9-11, and 13-17, 1991; June

7-30, 1991; July 1-17, 1991; and October 30-December 31, 1991, for a

total of 116 days in 1991.

2. complainant alleges that Midwest Grain failed to reduce

sulfur dioxide emissions from the fluidized bed boiler by 8S~ during

calendar year 1992, and March 25-April 15, 1993 and nine days in 1993.

3. Complainant alleges that Midwest Grain violated special

condition 2(a) (ii) of its fluidized bed combustion boiler operating

permit No. 82100034 by not achieving the 85% reduction from March 25-

April 15. 1993 and June 3, 0, 12. 14-19, 1993.

4. Complainant alleges that Midwest Grain is a major emitting

facility subject to Section 165 of the Clean Air Act. The percent

reduction limitations contained in Midwest Grain’s operating permit No.

82100034 for the fluid.ized bed combustion boiler were assumed to be

best available control technology (MBACT~). Complainant alleges that

Midwest Grain has failed to meet the 85% reduction limitation, thereby

not achieving BACT.

5. Complainant alleges that Midwest Grain’s acts and omissions

constitute the following violations: Sections 9(a) and (ID) of the Act,

415 IL,CS 5/9(a) and (b), Section 201.141 of the Board’s Air Pollution

Regulations, 35 Ill. Adm. Code 201.141 and Section 9.1(d) (1) of the

Act, 415 ILCS 5/9.1(d) (1) and 40 CFR 52.21(j)(2L(r){1).

7
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Vt.

NATURE OP RESPONDENT’S OPERATIONS

Midwest Grain producesethyl alcohol for beverages and industrial

purposes, anhydrous fuel alcohol, wheat gluten, and distiller’s.feed.

Its facility consists of grain receiving by truck and rail; grain

cleaning and storage; alcohol fermenting, distilling. storage, and

truck, barge and rail load-out; a process line and storage tanks for

fuel alcohol; and a process line including a barrel tilling and dump

line for beverage alcohol. The facility has three natural gas-fired

boilers and formerly utilized one fluidized bed combustion boiler which

used high sulfur coal for steam and electricity generation.

VII -

EXPLANATION OP ALLEGED FAILURES TO COMPLYWITH TUE ACT

Midwest Grain has no explanation acceptable to the Agency for its

alleged failure to comply with the Act and Board regulations. Midwest

Grain contends that special condition No. 4 of its operating permit No.

82100034 provides for excess emissions during ‘startup, malfunction and

breakdown.” Midwest Grain believes that if the excess emissions during

startup, malfunction and breakdown were eliminated from the rolling

average tests and other emission tests, the Company would be in

compliance with all conditions of its operating permit. Midwest Grain

also believes that unless emissions during startup, malfunction or

breakdown are exempted, the boiler and auxiliary systems were not

capable of achieving an 85% removal rate even utilizing best available

control technology (“BACT”) -

8
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v-In.

nrrutcE PLANS OF COMPLIANCE

Midwest Grain shall conform with all permit operating conditions.

all requirements of the Act and the Board’s Air Pollution Regulations

and 40 CFR Part 52.21.

Ix.

IMPACT ON TflE PUBLIC RESULTING 1!RQM ALLEGED NON-COMPLIANCE

Section 33(c) of the Act, 415 ILCS 5/33(c), provides:

(c) In making its orders and determinations, the
Board shall take into consideration all the facts
and circumstances bearing upon the reasonableness
of the emissions, discharges or deposits involved
including, but not limited to:

(1) the character and degree of injury to, or
interference with the protection of the
health, general welfare and physical
property of the people;

(2) the social and economic value of the
pollution source;

(3) the suitabi]Jty or unsuitability of the
pollution source to the area in which it is
located, including the question of priority
of location in the area involved;

(4) the technical practicability and economic
reasonableness of reducing or eliminating
the emissions, discharges or deposits
resulting from such pollution source; and

(5) any subsequent compliance.

In response to these factors the Complainant states as follows:

1. Midwest Grain’s alleged emissions of excess sulfur

dioxide for 116 days in 1991, Midwest Grain’s alleged failure to

reduce sulfur dioxide emissions from the fluidized bed combustion

boiler by 85% during calendar year 1992 and 31 days in 1993 and its

alleged failure to achieve BACT, allegedly posed a health threat to

9
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the citizens of Illinois.

2- The Facility has social and economic value.

3. The production of alcohol at the facility in compliance

with the Act and Board regulations would have been suitable to the

area.

4. Tt was technically practicable and economically

reasonable to reduce sulfur dioxide emissions, resulting from the

production process at Midwest Grain’s facility.

5. Complainant has no knowledge of any claimed or actual

violations of the Act by Midwest Grain subsequent to the dates

alleged herein.

x.

CONSIDERATION OF SECTION 42(h) FACTORS

Section 42(h) of the Act, 415 ILCS 5/42(h). provides:

In determining the appropriate civil penalty to
be imposed under subdivisions (a), (b) (1)
(b) (2) or (b) (3) of this Section. the Board is
authorized to consider any matters of record in
mitigation or aggravation of penalty, including
but not limited to the following factors:

(1) the duration and gravity of the violation;

(2) the presence or absence of due diligence
on the part of the violator in attempting
to comply with requirements of this Act
and regulations thereunder or to secure
relief therefrom as provided by this Act;

(3) any economic benefits accrued by the
violator because of delay in compliance
with requirements;

(4) the amount of monetary penalty which will
serve to deter further violations by the
violator and to otherwise aid in enhancing
voluntary compliance with this act by the
violator and other persons similarly
subject to the Act; and

10
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(5) the number, proximity in time, and gravity
of previously adjudicated violations of
this Act by the violator.

In response to these factors the Complainant states as follows:

1. Midwest Grain’s alleged wrongful conduct, as set forth in

Section V herein, occurred during 116 days in 1991, during calendar

year 1992 and 31 days in 1993. Complainant alleges that the

violations posed a potential health threat to the citizens of

Illinois -

2 According to Agency records, Midwest Grain exhibited due

diligence in attempting to correct the violations and comply with

the requirements of the Act and Board regulations as soon as the

violations were made known to Midwest Grain by the Agency.

3. It is presently unknown whether Midwest Grain accrued an

economic benefit from the alleged non-compliance with the Act.

4. A civil penalty of Fifteen Thousand Dollars ($15,000.00)

will serve to deter any future violations of the Act and regulations

adopted thereunder and will enhance voluntary compliance with the

law.

S. Complainant’s records do not reflect previously

adjudicated violations of the Act by Midwest Grain.

XI.

1. Midwest Grain neither admits nor denies the violations

alleged by the Complainant herein.

2. Midwest Grain, shall pay a civil penalty of Fifteen

Thousand Dollars ($15,000.00) into the Illinois Environmental

Protection trust Fund within thirty (30) days from the date on which

11
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the Board adopts a final opinion and order approving this

Stipulation and Proposal for Settlement. Payment shall be made by

certified check or money order, payable to the Treasurer of the

State of Illinois, designated to the Illinois Environmental

Protection Trust Fund, and shall be sent by first class mail to:

Illinois Environmental Protection Agency
Fiscal Services Section
2200 Churchill Road
P.0. Box 19276
Springfield, IL 62794-9276

A copy of the check shall be sent to:

Zemeheret Bereket-Ab
Assistant Attorney General
Environmental Control Division
100 Pt Randolph St., 12th Floor
Chicago, Illinois 60601

Respondent’s Federal Employers Identification Number is 48-0911013

and shall appear on the face of the certified check or money order.

3. Midwest Grain shall permanently shut down the fluidized

bed combustion boiler by the end of calendar year 1994.

4. Midwest Grain shall cease and desist from the violations

of the Act and the regulations promulgated thereunder.

XII.

COMPLIAZICE WZ1’E O~’ntac LAWS AND REGULATIOH$

This Stipulation and Proposal for Settlement in no way affects

Midwest Grain’s responsibility to comply with any federal, state or

local laws and regulations, including but not limited to, the Act,

415 ILCS 5/1 ~ ~ and the Board’s Air Pollution Regulations.

12
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AGREED:

FOR TRE COMPLkINANT:

PEOPLE OF ThE STATE OF ILLINOIS

ROLAND W. BURRIS
Attorney General of the
State of Illinois

By:
MNI7UEW
Environmental Control Division
Assistant Atto ne General

Dated:

FOR THE RESPONDENT:

MIDWEST GRAIN PRODUCTS OF

ILLINOIS. ~Twç.

By: ((J±n’-j :;

Name:AAJVWOsJIJ. 1ETS.tC~L..j

Title:

Dated:

tjtCE i~(�t.bt&T

~..
t
R j t
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