
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLERKSS OFFICE0

PEOPLE OF THE STATE OF ILLiNOIS, ) OCT 3, 12005
) STATE OF ILLINOI

Complainant, ) ~ Con~roj~
v. ) PCBNo. 00-104

) (Enforcement)
THE HIGHLANDS, LLC, an Illinois limited )
liability corporation,and MURPHY )
FARMS, INC., (adivision ofMURPHY )
BROWN, LLC, aNorthCarolinalimited )
liability corporation,and SMITHFIELD )
FOODS,INC., aVirginia corporation), )

)
Respondents. )

NOTICE OFFILING

To:

BradleyHalloran JaneE. McBride
HearingOfficer AssistantAttorneyGeneral
Illinois Pollution ControlBoard EnvironmentalLaw Bureau
JamesR. ThompsonCenter,Suite 11-500 Office of theIllinois Attorney General
100 WestRandolph 500 South SecondStreet
Chicago,IL 60601 Springfield, IL 62706

JeffreyW. Tock
Harrington& Tock
Suite601
HuntingtonTowers
201 West SpringfieldAvenue
P.O. Box 1550
Champaign,IL 61824-1550

PLEASE TAKE NOTICE that on October31, 2005,1filed with theOffice oftheClerk
of theIllinois Pollution ControlBoardtheoriginal andninecopiesof RESPONDENTMURPHY
FARMS, INC.’S AMENDED AFFIRMATIVE DEFENSEBASED ON LACHES TO ALL
COUNTSOF THE SECONDAMENDED. COMPLAINT, a copyofwhich is herebyserved
uponyou.

Respectfullysubmitted,

CharlesM. Gering

(THIS FILING IS MADE ON RECYCLEDPAPER)



Dated:October31, 2005

CharlesM. Gering
McDemwttWill & EmeryLLP
227 WestMonroeStreet
Chicago,IL 60606
Phone:312-372-2000
Fax: 312-984-7700
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
OCT 312005

PEOPLEOF THE STATE OF ILLINOIS ) STATE OF ILLINOIS

~ ~C~troIBoard
Complainant, )

v. ) PCBNo. 00-104
(Enforcement)

THE HIGHLANDS, LLC, an Illinois limited
liability corporation,andMURPHY )
FARMS, INC., (a division of MURPHY )
BROWN, LLC, aNorth Carolinalimited )
liability corporation,and SMITHFIELD )
FOODS,INC., a Virginia corporation). )

)
Respondents. )

RESPONDENT MURPHY FARMS, INC.’S
AMENDED AFFIRMATIVE DEFENSE BASED ON LACHES

TO ALL COUNTS OF THE SECOND AMENDED COMPLAINT

RespondentMurphy Farms.Inc. (“Murphy”), by andthroughits attorneys,

MCDERMOTT WILL & EMERY LLP, pursuantto theOctober20, 2005 Board Order,hereby

statesasits amendedaffirmative defensebasedon lachesasfollows:

1. On July 5 andAugust 14, 1996,DougLenhart,theDirectorofIllinois Operations

for Murphy, contactedEricAckermanofthe Illinois EnvironmentalProtectionAgency(“IEPA”)

to discussHighlands’plansto constructanewhog farm. OnMay6, 1997, JamesBaird of

HighlandscontactedMr. Ackermanregardingthesameproposedfarm. During these

conversations,Messrs.LenhartandBaird provideda descriptionof thenew farm to Mr.

Ackerman,including its proposedlocationandoperations.

2. On September4, 1996,JamesKammueller,ManageroftheIEPA’s Peoria

RegionalOffice, wrotea letterto Mr. Lenhartregardingtheproposedfarm. Theletterstatedthat
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“[t]he descriptionyou providedofthenewfacility indicatesthat a potentialfor possibleodor

problemsdoesexist.” Mr. Kammuellerwrote a letterto Mr. Bairdon May 20, 1997and

similarly statedthat “[flhe descriptionprovidedofyourproposednewswinefacility indicates

that a potentialfor possibleodor problemsdoesexist.” However,Mr. Kammuellerdid not state

in eitherletterthat thenew farm, asproposed,would violatetheIllinois Environmental

ProtectionAct (the“Act”). Furthermore,Mr. Kammuellerdid not objectto theproposed

locationor operationsof thenewfarm.

3. The Complainantmayreasonablybe imputedto havetheknowledgeof IEPA

employeesregardingcommunicationsbetweenmembersof thepublic and IEPA employees

relatingto mattersregulatedby theIEPA. SeeMetro. SanitaryDin, ofGreaterChicagov.

AnthonyPontarelli & Sons,Inc., 7111. App. 3d 829, 840 (1st Dist. 1972)(noticeto theagentof

factslearnedby him while actuallyengagedin thebusinessof theprincipal is noticeto the

principal).

4. ConstructionofHighlands’ farm beganin thefall of 1997. Highlands’ farm was

constructedin thesamelocationandwith thesameoperationsaswasdescribedto the

Complainantby Messrs.LenhartandBaird.

5. Complainantdid not conductan inspectionof Highlands’ farm until April 23,

1998, afterthefarm wasfully constructedandoperational.

6. TheAct providesthat theIEPA “shall havetheduty to collectand disseminate

suchinformation . . . asmayberequiredto carryout thepurposesofthis Act.” 415 ILCS 5/4(b).
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7. TheComplainantdid not attemptto contactHighlandsorMurphybeforeor

during theconstructionof Highlands’ farm to inform HighlandsorMurphy that thefarm’s

locationor operationswould violatetheAct.

8. Highlandsand Murphyreasonablyrelied on thefact thatComplainantdid not

objectto theproposedlocationandoperationsofHighlands’ farm in theirbelief that thefarm

wasin compliancewith theAct.

9. HighlandsandMurphy hadno reasonablewayofknowing atthetime of

constructionthat theComplainantbelievedthat theproposedlocationand/oroperationsviolated

theAct. Furthermore,Highlandsand Murphydid not haveanyreasonto believethat further

investigationofthecompliancestatusofthefarmwasnecessary.

10. TheComplainantcouldeasilyhaveinformedHighlandsand Murphybeforeor

during constructionofthe farm that it believedthat theproposedlocationandoperationsof the

farm would violate theAct.

11. Complainantwasawareor shouldhavebeenawarethat disseminationof this

informationto HighlandsandMurphywould aid in enforcementof theAct.

12. HadtheComplainantactedwith due diligenceby disseminatingthis information

prior to or duringtheconstructionofHighlands’ farm, theComplainantcouldhaveprevented

Highlands’andMurphy’s allegednoncompliancewith Illinois law, thuspreventingtheharm

allegedto theenvironment.
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13. Complainantmayreasonablybe imputedto haveknowledgeof thedetailsofthe

proposedlocationandoperationsofHighlands’ farm approximalelyayearbeforeconstructionof

thefarmbegan.

14. EventhoughComplainanthadthis knowledgeand believedthat theproposed

locationandoperationswould violatetheAct, theComplainantdid not contactHighlandsor

Murphyto assertits right to inspectthefarm or to initiate the inquiriesthat ledto theinstant

Complaintuntil April 23, 1998. Therefore,theComplainantdid not demonstrateduediligence.

15. ComplainantcouldeasilyhaveinformedHighlandsandMurphy of theviolations

perceivedby theComplainant;however,Complainantchoseto expendits resourceson other

sourcesanddelayedin assertingits rights.

16. HighlandsandMurphyhavesuffered,and will suffer,prejudiceandinjury asa

resultofComplainant’sfailure to actin atimely mannerin thatHighlandsandMurphy werenot

given informationthat wouldhaveenabledthemto achievecomplianceearlier. As a result,they

areincurring legal costsandarebeingpursuedfor penalties. In addition,if Highlandsand

Murphy hadknownprior to orduring theconstructionofthefarm that theIEPA would later

claim that thefarm’s proposedlocationand operationswould violatetheAct, Highlandscould

havechangedthelocationandoperationsof thefarm.

17. By theactionsandinactionsdescribedabove,Complainantfailed to exercisedue

diligenceand therebycausedprejudiceto HighlandsandMurphy. As a result,,itwould be
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inequitableto allow Complainantto pursuethecausesof actionallegedin theSecondAmended

Complaint.

Dated:October31, 2005 Respectfullysubmitted,

MURPHY FARMS, INC.

CharlesM. Gering
McDermottWill & EmeryLLP
227 ‘West MonroeStreet
Chicago,Illinois 60606
Phone:312-372-2000
Fax: 312-984-7700

Oneofits attorneys
By:
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CERTIFICATE OF SERVICE

I, theundersignedattorney,certify that on October31, 2005,I servedtheforegoing

attachedRESPONDENTMURPHY FARMS, INC.’S AMENDED AFFIRMATIVE DEFENSE

BASED ON LACHES TO ALL COUNTSOF THE SECONDAMENDED COMPLAINT, by

U.S. Mail with properpostageprepaidupon:

Onecopy:

BradleyHalloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite 11-500
100 WestRandolph
Chicago,IL 60601

JeffreyW.Tock
Harrington& Tock
Suite601

JaneE. McBride
AssistantAttorneyGeneral
Environm~ntaiLaw Bureau
Office oftheIllinois AttorneyGeneral
500 SouthSecondStreet
Springfield, IL 62706

HuntingtonTowers
201 WestSpringfieldAvenue
P.O.Box 1550
Champaign,IL 61824-1550

Original andninecopies:

Clerk, Illinois Pollution ControlBoard
100 W. RandolphStreet
Stateof Illinois Center
JamesR. ThompsonCenter,Suite 11-500
100 WestRandolph
Chicago,IL 60601

Dated:October31, 2005

CR1994546221-2.047331.0013

CharlesM.
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