
BEFORETHE POLLUTION CONTROL BOARD RECEIVED
OF THE STATE OF ILLINOIS CLERKS OFFICE

E & L TRUCKING COMPANY, ) OCT 282005
Petitioner, ) STATE OF ILLINoIs

v. ) PCB No. 06-50 ~~llUt~Ofl Control Board
ILLINOIS ENVIRONMENTAL ) (UST Appeal)
PROTECTIONAGENCY, )

Respondent. )

NOTICE

DorothyM. Gunn,Clerk JohnKim
Illinois Pollution Control Board Illinois EnvironmentalProtectionAgency
JamesK. ThompsonCenter 1021 North GrandAvenue,East
100WestRandolphStreet P.O. Box 19276
Suite11-500 Springfield, IL 62794-9276
Chicago,IL 60601

PLEASE TAKE NOTICE that I havetoday filed with the office of the Clerk of thePollution
ControlBoarda RESPONSETO THE AGENCY’S MOTION TODISMISS PETITION copiesofwhich
areherewithserveduponyou.

Respectfiñlysubmittedon behalfofPetitioner,

E & L TRUCKING COMPANY,

John$i3rt
Att9*n~fiLaw
11 ~$afith PlymouthCourt- Suite2NE
Chicago,IL 60605
Phone: (312)341-0037
Facsimile: (312) 341-9394

Dated: October28, 2005



E
BEFORE THE POLLUTION CONTROL BOARD

OF THE STATE OF ILLINOIS OCT 282995

E & L TRUCKINGCOMPANY, ) Control Board
Petitioner, )

v. ) PCBNo. 06-50
ILLINOIS ENVIRONMENTAL ) (UST Appeal)
PROTECTION AGENCY, )

Respondent. )

RESPONSETO AGENCY’S MOTION TO DISMISS PETITION

NOW COMES the Petitioner, E & L TRUCKING COMPANY, by and throughits

attorney,JohnBurds and,pursuantto 35 III. Adm. Code 101.500, 105.408(b) and 105.408(c),

herebyrespectfullymovestheILLINOIS POLLUTION CONTROLBOARD (“Board”) to deny

theILLINOIS ENVIRONMENTAL PROTECTIONAGENCY’S (“Agency”) Motion to Dismiss

Petition.

1. On September14, 2005, theAgency issueda final determination“[for purposes

of appeal.. ,“ indicatingthat theapplicationfor reimbursement,allegedlyreceivedfrom E & L

TruckingCompanyonMay 19, 2005, is incomplete.

2. The Agency allegedly sent the September14, 2005, final determinationvia

certified mail; however,the actualdateof receipt/serviceof this final determinationby E & L

TruckingCompanyfrom tile Agencyis notknown.

3. Only afterrepeatedand unsuccessfulattemptsto contactboth, Agency Counsel,

Mr. JohnKim, aswell astheauthoroftheAgency’sfinal determination,Mr. DouglasE. Oakley,

in orderto resolveany allegeddeficienciesand/orsecuretheAgency’sagreementto file ajoint

extensionof time to file any necessaryPetition for Reviewpursuant to 35 Ill. Adm. Code

105.406,wasa timely Petition for Review filed by E & L Trucking Companyon October Ii,

2005with theBoard.



4. Counselfor theAgencyin çliscussionspreviousandsubsequentto the filing ofthe

abovereferencedPetition for Reviewby E & L Truckinghasindicatedthat it is the Agency’s

positionthat final determinationsconcludingthat applicationsand/orsubmittalsareincomplete

arenotsubjectto Boardreview.

5. Pursuantto 35 III. Adm. Code 105.404,a petitioner mayfile eithera petitionfor

revieworrequestfor anextensionof time to file a petitionwithin 35 daysofthe dateof service

of the Agency’s final decision. Although the actual dateof serviceupon E & L Trucking

CompanyoftheAgency’sSeptember14, 2005,final determinationis unknownit is clearthatthe

Petition for Review filed on October 11, 2005, is both timely and that the E & L Trucking

disputes the Agency’s incompletenessfinding within the final determination issued on

September14, 2005.

6. The Petition for Review clearly establishesthat the E & L Trucking Company

disputestheAgency’sincompletenessdetermination. Theprayerfor relief specifically requests

the Boardto reversethe determinationand within the contentof the Petition, E & L Trucking

Companyclearly identifiesthe Agency’sownpreviousapprovalof theHigh Priority Corrective

Action PlanandBudget,including thesesamecosts, asa basisfor thedisputewithin numbered

paragraph3.

7. More importantly,thefinal determinationissuedby theAgencyon September14,

2005, is both confusingandinconsistentwith prior Agencydeterminationsrelatedto thesesame

and/oridenticalcosts. See,B & L TruckingCompanyv. IEPA~,PCB# 2002-053. Specifically,

theAgencyallegesthat thereimbursementapplicationdoesnot identify costspreviouslyapplied

to the applicable deductible;however, it was the Agency who assignedthese costs without

specifyingand/ornoti~’ingE & L Truckingwhichwereappliedto theapplicabledeductible.



8. To dateB & L TruckingCompany’seffortsto identi& thesecostsandreconcile

previousreimbursementswith the Agency havereceivedno responsefrom the Agencydespite

repeatedassurancesfrom AgencyCounselthattheAgencywould identify andprovideany detail

necessaryto addresstheAgency’sconcerns. ThusB & L Truckingwasleft with no alternative

but to file thePetition for Review. It is not possibleor reasonableto requireB & L Trucking

Companyto identify all possiblegroundsfor appealat the initial time of filing. Likewisein the

contextof anadministrativehearing/proceeding,it is not reasonableto expecttherepeatedand

continuousfiling of amendedpetitionsasinfonnation is developedas new and/or additional

basisand/orgroundsfor appealare developedthroughoutthe exchangeof informationor over

thecourseofdiscovery.

9. The Agency has not alleged and/or establishedany prejudice, material or

otherwise,asa resultoftheallegeddeficiencieswithin thePetitionfor Reviewfiled, October11,

2005.

WHEREFORE,the Petitioner, B & L TRUCKING COMPANY, respectfully requests

that the Board deny the Agency’s Motion to Dismiss Petition or, in the alternative,grant the

Petitionerleaveto file anAmendedPetitionasnecessary.

Respectfullysubmittedon behalfofthePetitioner,

E & L TRUCKINGCOMPANY,

~
Law

1170 uth PlymouthCourt- Suite2NE
Chicago,IL 60605
Phone: (312)341-0037
Facsimile: (312)341-9394

Dated:October25, 2005
This filing submittedon recycledpaper.



CERTIFICATE OF SERVICE

I, the undersignedattorneyat law, herebycertify that on October 28, 2005, I served true and

correctcopiesof RESPONSETO AGENCY’S MOTION TO DISMISS PETITION by placing

trueandcorrectcopiesthereofin properlysealedandaddressedenvelopesandby depositingsaid

sealedenvelopesin a U.S. mail drop box locatedwithin Chicago,Illinois, with sufficient First

Classpostageaffixedthereto,uponthefollowing namedpersons:

DorothyM. Gunn,Clerk(alsovia E-Filing) JohnKim
Illinois Pollution ControlBoard Illinois EnvironmentalProtectionAgency
JamesR. ThompsonCenter 1021 NorthGrandAvenue,East
100WestRandolphStreet P.O.Box 19276
Suite11-500 Springfield, IL 62794-9276
Chicago,IL 60601

RespectfullySubmittedon behalfof Petitioner,

E&L TRUCKING COMPANY,

S~c
A y Law
1 7 uthPlymouthCourt - Suite2NE

cago,IL 60605
Phone: (312)341-0037
Facsimile: (312)341-9394


