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MOTION TO STRIKE

NOW COME Complainants,VERNON andELAINE ZOHFELD, throughtheir

undersignedattorney,andmovethis Boardto strike theReply to Complainants’

Responseto Motion to StayProceedingsfiled by and on behalfof Respondents

WABASH VALLEY SERVICECOMPANY, MICHAEL J.PESTER,NOAH D.

HORTON,and STEVE KINDER (hereinafter“WABASH VALLEY

RESPONDENTS”). In supportofthis motion, Complainantsstateasfollow:

1. Beforethis Boardaremotionsto staythis proceedingfiled separatelyby

theWabashValley Respondentsandby RespondentDrake. Thesemotionsall requesta

stayof this proceedingin light of criminal proceedingspendingin theUnited States

District Court fortheSouthernDistrict of Illinois which might affect two of the

Respondents.

2. Following thefiling of Respondents’motionsto stay,Complainantsfiled

their response.Thereafterboth theWabashValley RespondentsandRespondentDrake

requestedleaveto file a reply, upontheclaimedpremisethat Complainants’response



containedmisrepresentationsof law orfact, andmischaracterizationsof written materials

in this case.

3. RespondentDrakeneverfiled a reply, andaccordinglyhis assertionsof

mischaracterizationsandmisrepresentationswere clearlyfalse.

4. TheWabashValley Respondentsdid file a reply, but they fail to have

identifiedany misrepresentationsormischaracterizations.In fact,theallegationsof

misrepresentationsandmischaracterizationswere merelya ploy to obtainthehearing

officer’s leaveto file a reply (which otherwiseis not allowedpursuantto this Board’s

proceduralrules), which clearlyjustifies strikingthereply.

5. At paragraphs7-11 of their reply, theWabashValley Respondentsclaim

that Complainantsmischaracterizethe law by suggestingthat no casestatesthat “great

weight” is to begiven to any particularfactorin determiningwhetherto grantastay such

asthis. However,not a singlecasecited by theWabashValley Respondentseverstates

that “greatweight” is to be given to thefactorthey identify. Thefact is that, as

specificallyarguedin Complainants’responsebrief, therearefive factors,andnot a mere

singlefactorwhich a courtmustconsiderin decidingwhetherto grantsucha stay.

Incredibly, in fact, despitesuggestingthat Complainantshavemischaracterizedthe law,

theWabashValley Respondentsthemselvescite a case(alsorelied upon in

Complainants’response)in which therequestedstaywasdeniedin spite ofthefactthat

an actual indictmenthadbeenhandeddown! Theresimply was no “mischaracterization.”

6. Paragraphs9-11 of theWabashValley Respondents’reply arguethat

“substantialoverlap”existsbetweenthecivil andcriminal cases.However,that

observationhasnothingto do with thepointbeingaddressedin Complainants’response,
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but insteadis ared herring insertedsolely for thepurposeof obtainingleaveto getone

lastargumentbeforethis Board(an argumentthat shouldhavebeenincludedin

Respondents’original motion.) TheWabashValley Respondentsalsofalselyclaim that

Complainantsmischaracterizethepleadingsby statingthat no nexusexistsbetweenthe

allegationsof thecriminal information andthecomplaintin this case.Thefact is,

though,that whereasComplainantsin this caseseekrelief undertheIllinois air pollution

statuteandregulationsfor trans-boundaryair pollution, thefederalcriminal caseconcerns

requirementsset forth on a pesticidelabel,andthe Respondents’failure to havecomplied

with those.Thesearetwo completelydifferentlaws,two completelydifferent regulatory

schemes,two completelydifferentlegislativeintents, andtwo completelydifferent setsof

primafacie caseelements.Among many otherthings,for instance,thefederalcriminal

proceedingsmust includeproofof thecontentsofthepesticidelabel,but that issueis

completelyirrelevantto thebasicelementsof Complainants’casebeforethis Board;

conversely,whereasComplainantswill proveto this BoardthatRespondents’actsor

omissionscausedtransboundarydispersalof pollutants,thecriminal casecan proceedto

convictionwithout any suchproof Complainantshaveclearly not misrepresented

anythingabouttheseregulatoryschemes.At best, theWabashValley Respondents’reply

pointsat threeargumentsconcerningfactual similarities betweenthecoreeventsgiving

rise to both actions,but that by no meansrepresentsany “mischaracterization”of those

factual assertionsby Complainants.Simply put, the WabashValley Respondentshave

fabricatedmischaracterizationsin orderto presentto this Boardfurtherargumentsthat

should havebeenincludedin their motion.
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7. TheWabashValley Respondentsalso,in paragraph16 of their reply,

claim that Complainantswere“disingenuous”in arguingto this Boardthat a stayof these

proceedingswould causeprejudiceby furtherdelayingthe hearingof this matter,which

is alreadyfive yearsold. ApparentlytheWabashValley Respondentsweresurprisedto

discoverthatthe actionsgiving rise to Complainants’action occurredin theyear2000,

but thereis no needfor suchsurprise,sincethat wasnot only partof Complainants’

complaintin this case,but in fact is a partof thevery argumentcited by theWabash

Valley Respondentsasbeing“disingenuous”! Thevery sentencecited by theWabash

Valley Respondentsnotesthat the caseis five yearsold, andfurtherdelaywould

exacerbatestaleproof. Thereis simply no justification for theWabashValley

Respondents’claim that theComplainantshavedemandedthattheBoard“expeditethis

casefor aquick resolutionon themeritsaspossible”(WabashValley Respondents’

Reply,at 5, quotingComplainants’responseat 15). TheComplainantshavenot asked

this Boardfor any relief relative to theWabashValley Respondents’motion. Theburden

is on them,not Complainants,to establishthata staywould be proper,andthereis

virtually nothing inappropriateaboutremindingthis Boardthat furtherdelaymaycause

furtherproblems.

8. Paragraphs17 and 18 of theWabashValley Respondents’reply complain

aboutargumentsmadeby Complainantsconcerningthe public interestin this matterand

in an expeditiousresolutionof this case.Accordingto theWabashValley Respondents,

theyhavetheright to addressthesemattersbecausethesewere“new facts”not

previouslycited in this case.Onceagain,though,theWabashValley Respondents

convenientlyforgetthat theburdenwason them with respectto their motion to stay.
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Theyprovidedvirtually no factualsupportfor their baldassertionthatthereis no public

interestin this case,andthat assertiondefiesboth logic andfact. Thereis now no

justification for theWabashValley Respondentsabusingthis Board’sgrantof leaveto

file a reply in orderto makeassertionsthat shouldhavebeenmadein theirmotion.

9. Finally, theWabashValley Respondents,havingattachedto their motion

to staytheComplainants’civil complaintfiled in theHamiltonCountyCircuit Court,

now backtrackand requestthat this Boardnot considerthe informationincludedin that

complaint. Complainantspointed out, in their response,that earlierincidentsof similar

air pollution eventshavebeenassociatedwith theseRespondents,asis statedin thatcivil

complaint. TheWabashValleyRespondentsinappropriatelyutilize theavenueof the

reply,which wassupposedto addressonly mischaracterizationsandmisrepresentations,

to attackthefactual informationtheythemselvesprovidedto this Board.

10. The reply should be stricken. No basisexistsfor theRespondentsto have

filed it in thefirst place. ThereasonstheWabashValley Respondentscited astheir need

to file areply haveprovenfalse,andthis Board’sproceduralrulesdo not allow for the

filing ofthis document.

WHEREFORE,Complainants,VERNONand ELAINE ZOHFELD, requestthat

this Board strike the“Reply to Complainants’Responseto Motion to StayProceedings”

filed by RespondentsWABASH VALLEY SERVICECOMPANY, MICHAEL J.

PFISTER,NOAH D. HORTON,and STEVEKINDER, anddenythe motionsto stay this

case,anddirect thehearingofficer to promptly set this matterfor discoveryand pertinent

litigation activities.
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Respectfullysubmitted,

VernonandElaineZohfeld,
Complainants,
By theirattorney,

HEDI~FI4

~ /

HedingerLaw Office
2601 SouthFifth Street
Springfield,IL 62703
(217) 523-2753phone
(217)523-4366fax
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PCB05-193
) (Enforcement,Air)
)
)
)
)
)

OCT 2 ~l2005
STATE OF ILLINOIS

Pollution Control Board

NOTICEOFFILING AND PROOF OF SERVICE

Theundersignedcertifiesthatan original andninecopiesof theforegoingMotion
to Strikeand of this Notice ofFiling and Proofof Servicewereservedupon theClerk of
the Illinois Pollution Control Board, and one copy to eachof the following partiesof
recordin this causeby enclosingsamein an envelopeaddressedto:

DorothyGunn,Clerk
Illinois Pollution Control Board
JamesR. ThompsonCenter
100 W. RandolphSt., Suite 11-500
Chicago,IL 60601

ThomasG. Safley
GaleW. Newton
HodgeDwyer Zeman
3150RolandAvenue
P.O. Box 5776
Springfield, IL 62705-5776

CarolWebb,Esq.,HearingOfficer
Illinois Pollution ControlBoard
1021 North GrandAvenueEast
P.O. Box 19274
Springfield, IL 62794-9274

ThomasH. Bryan
Fine & Hatfield, RC.
520 N.W. SecondStreet,P.O.Box 779
Evansville,IN 47705-0779

with postagefully prepaid,and by depositingsaid envelopein a U.S. PostOffice Mail
Box in Springfield, Illinois before5:30p.m. on the.~~~~ayof October,2005.

HedingerLaw Office
2601 SouthFifth Street
Springfield, IL 62703
(217)523-2753phone
(217)523-4366fax
This documentpreparedon recycledpaper
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