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ILLINOIS POLLUTION CONTROLBOARD
OCT 21 2005

STATE OF ILLINOIS
) Pollution Control Board

MIDWEST GENERATIONEME, LLC )
Petitioner, ) PCB04-185

) (TradeSecretAppeal)
v. )

)
)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

Respondent. )

NOTICEOFFILING

To: BradleyP. Halloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite11-500
100 W. RandolphStreet
Chicago,IL 60601

Lisa Madigan
MatthewDunn
Ann Alexander
PaulaBeckerWheeler
Office oftheAttorneyGeneral
188 WestRandolphStreet,Suite2000
Chicago,Illinois 60601

PLEASETAKE NOTICEthat I havetodayfiled with theOffice oftheClerkofthePollution
ControlBoardMidwest GenerationEME, LLC’s Motion for Leaveto File theAttachedReply to
Illinois EnvironmentalProtectionAgency’sResponseto Midwest Generation’sMotion to Stay, a

copyofwhich is herewithserveduponyou. -~7ad~
Dated: October21,2005

SchiffHardinLLP
6600SearsTower
Chicago,IL 60606
(312)258-5687

CHI\ l3I2~4O.1



RECEIVED

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD LEAKs OFFICEOCT 212005

Midwest GenerationEME, LLC ) STATE OFILLINOIS
Petitioner, ) PCB 04-185 PollutionControlBoard•

) TradeSecretAppeal
v. )

)
)

Illinois EnvironmentalProtectionAgency, )
Respondent. )

MOTION FORLEAVE TOFILE THE ATTACHED REPLYTO ILLINOIS
ENVIRONMENTAL PROTECTIONAGENCY’S RESPONSETO MIDWEST

GENERATION’SMOTION TO STAY

Pursuantto 35111. Adm. Code 101.500(e),Midwest GenerationEME, LLC (“Midwest

Generation”)respectfullysubmitsthis Motion for Leaveto File theattachedReplyto theIllinois

EnvironmentalProtectionAgency’s (“IIEPA’s”) Responseto Midwest Generation’sMotion to

Stay. In supportofthismotion, MidwestGenerationstatesasfollows:

Midwest Generationwill bemateriallyprejudicedunlessit is allowedto file the attached

Reply. First, in its Responseto Midwest Generation’sMotion to Stay, IEPA arguesthat

Midwest Generation’sMotion shouldbedeniedbecauseit wasnot accompaniedby aWaiverof

DecisionDeadline. In the attachedReply,Midwest Generationrespondsthat thereis currently

sucha waiver on file with the Board; in addition Midwest Generationconcurrentlyfiles an

additionalwaiver. Furthermore,in its Response,IEPA incorrectlycharacterizesthenatureofthe

FOIA proceedingsbefore USEPA; Midwest Generationwill be prejudicedunless it hasan

opportunityto properlycharacterizetheproceedingsbeforeUSEPA.

WHEREFORE,Midwest Generationrespectfullyrequeststhat the Board grantMidwest

Generation’sMotion for Leaveto File theattachedReply.

Dated: October21, 2005



Respectfullysubmitted,

MIDWEST GENERATION EME, LLC

By:
Sheldo A. Zabel
MaryAnn Mullin
AndrewN. Sawula

SCHIFFHARDIN LLP
6600SearsTower
Chicago,Illinois 60606
(312)258-5687

Attorneysfor
MidwestGenerationEME, LLC

CH2\ 1190808.2



BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

Midwest GenerationEME, LLC )
Petitioner, ) PCB 04-185

) TradeSecretAppeal
v. )

)
)

Illinois EnvironmentalProtectionAgency, )
Respondent. )

REPLY TOILLINOIS ENVIRONMENTAL PROTECTIONAGENCY’S RESPONSETO
MIDWEST GENERATION’SMOTION TO STAY

Petitioner,Midwest GenerationEME, LLC (“Midwest Generation”)respectfullysubmits

this Reply to the Illinois EnvironmentalProtectionAgency’sResponseto Midwest Generation’s

Motion to StayPCB04-185. In supportofthis Reply,Midwest Generationstatesasfollows:

1. In its Responseto MidwestGeneration’sMotion to Stay,Respondentassertedthat

therewas no proceedingunderwaybeforethe United StatesEnvironmentalProtectionAgency

(“USEPA”) concerningthe confidentiality of the documentsat issue in this matter. This

assertionis wrong. TheUSEPA’s legal office is in the midst of making a final confidentiality

determinationin accordancewith the administrativeprocesssetforth in 40 CFRPart2. On June

30, 2005, Midwest Generationwas informed that USEPA madea preliminary determination,

pursuantto 40 CFR 2.204(d)(1),that the documentsmaybe entitled to confidential treatment.

See Attachment1. Accordingly, USEPA gaveMidwest Generationan opportunityto submit

commentsto support its confidentialityclaims pursuantto 40 CFR 2.204(h)(1)(ii). Midwest

Generationsubmitted commentsand now the USEPA legal office is now in the processof

making a final confidentialitydeterminationunder the standardsset forth in 40 CFR2.205. A

final confidentiality determinationconstitutes final agency action. 40 CFR 2.205(0(2).



Respondent’sstatementthat“USEPA is merelyin theprocessof evaluatingaFOIA requestprior

to makingan initial determination”is simplyinaccurate.

2. RespondenthasarguedthattheMotion to StayshouldbedeniedbecauseMidwest

Generationhasnot filed awaiverof decisiondeadline.Midwest Generationwaivedthestatutory

decisiondeadlinefor Board action in this matter,by appropriatefiling on June9, 2005. The

statutory decision deadlineis April 11, 2006. However, in responseto the Respondent’s

concern,Midwest Generationis concurrentlyfiling an additionalWaiver of Deadlinefor Board

Action to takeeffect if, andwhen,theBoardstaysPCB04-185.

WHEREFORE,MidwestGenerationrespectfullyrequeststhattheBoardgrantits Motion

to Stay04-185.

Dated: October21, 2005

Respectfullysubmitted,

MIDWEST GENERATIONEME, LLC

By:___
Sheldo A. Zabel
Mary AnnMullin
AndrewN. Sawula

SCHIFFHARDIN LLP
6600 SearsTower
Chicago,Illinois 60606
(312)258-5687

Attorneysfor
MidwestGenerationEME, LLC

CH2\ 1311903.1
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGIONS

77 WESTJACKSON BOULEVARD
CHICAGO, II.. 60604-3590

~tq’LYTOThEArFrNTioNcF:

C- 1 4J

Certified Mail
ReturnReceiptRequested

Basil 0. Constantelos,Directorof Environmental,HealthandSafety
MidwestGenerationEME, LLC
OneFinancialPlace
440 S. LaSalleStreet
Suite3500
Chicago,Illinois 60605

T~CE.IV~D

L~°!iJENVIHONME~..n’ALSERVIC’$4M?DWE~-GENEnATION EM LW

Re: MidwestGenerationEME, LLC, Responseto U.S. EPA’s Section114oftheCleanAir
Act InformationRequestdatedFebruary13, 2003

DearMr. Constantelos:

The UnitedStatesEnvironmentalProtectionAgency(“U~S.EPA”) hasreceiveda requestunder
the FreedomofInfonnationAct (“FOlK’) for certainrecordspertainingto Midwest Generation
EME, LLC’s responseto U.S. EPA’sFebruary13, 2003,Section114 oftheCleanAir Act
InformationRequest.This letteris sentto you asMidwest Generation’srepresentativefor the
February13, 2003, InformationRequest.You asserteda businessconfidentialityclaim covering
part ofthis information. In accordancewith U.S. EPA’s FO1A regulations(40 C.F.R. Part 2), the
requesthasbeeninitially deniedto affordyou anopportunityto substantiateyour claimbeforea
final determinationis made.

This letter is to notify you that theU.S. EPA,Region 5 will bemaking a final confidentiality
determinationconcerningthis information. If you feelthat someor all oftheaboveinformation
is entitled to confidentialtreatment,pleasespecifywhichportionsof the informationyou
considerconfidential. Pleasebe specificby page,paragraph,andsentencewhen identifying the
informationsubjectto yourclaim. Any informationnot specificallyidentifiedassubjectto a
confidentialityclaim will be disclosedto the requestorwithout thrihernoticeto you. For each
item or classofinformationthat you identify asbeingsubjectto yourclaim, pleaseanswerthe

r
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following questions:

1. For whatperiodof time do you requestthat theinformationbe maintainedasconfidential? If
theoccunenccof a specificeventwill eliminatetheneedfor confidentiality,pleasespecifythat
event,

2. Informationsubmittedto U.S. EPA becomesstaleover time. Why shouldthe information
you claim asconfidentialbe protectedfor the time periodspecifiedin your answerto question
#1?

3. Whatmeasureshaveyou takento protectthe informationclaimedasconfidential?Haveyou
disclosedthe informationto anyoneotherthana governmentalbodyorsomeonewho is boundby
an agreementnot to disclosethe informationfurther? If so,why shouldthe information still be
consideredconfidential?

4. Hasany governmentalbodymadea determinationasto theconfidentialityof the information?
If so,pleaseattacha copyof thedetermination.

5. Is the informationcontainedin anypublicly availablematerialsuchaspromotional
publications,annualreports,articles,etc.? Is thereanymeansby which a memberof thepublic
could obtain accessto theinformation?

6. Foreachcategoryofinformationclaimedasconfidential,discusswith specificitywhy release
of the informationis likely to causesubstantialharmto yourcompetitiveposition. Explain the
natureof thoseharmfuleffects,why theyshouldbe viewedassubstantial,andthecausal
relationshipbetweendisclosureandsuchharmfuleffects. How couldyourcompetitonsmakeuse
ofthis informationto yourdetriment?

7. Do you assertthat theinformationis “voluntarily submitted”asdefinedat
40 C.F.R.§ 2.201(i)? If so,explainwhy, andhow disclosurewou!d tendto lessenU.S. EPA’s
ability to obtain similar informationin thefuture.

8. Any otherissueyou deemrelevant.

P~asenotethat you beartheburdenof substantiatingyour confidentialityclaimpursuantto
40 C.F.R.§ 2.208(e).Conclusoryallegationswill be given little orno weightin the
determination.If you wish to claim any of theinformationin yourresponseasconfidential,you
mustmarkthe response“CONFIDENTIAL” orwith asimilardesignation,andmustbracketall
text soclaimed. Informationso designatedwill be disclosedby U.S.EPA only to theextent
allowedby, andby meansof, theproceduressetforth in 40 C.F.R.Part2. If you fail to claim the
informationasconfidentialuponsubmissionit maybe madeavailableto thepublic without
furthernoticeto you.
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Your commentsmustbepostmarkedor handdeliveredto this office by the 1
5

th working dayafter
your receiptof this letter. You mayseekan extensionof time to submityourcomments,but the
requestmustbemadeto mebeforetheendof the 15 dayperiod. Except in thE extraordinary
circumstances,no extensionwill be madewithout thepermissionof the requester.Failureto
submityourcommentswithin that timewill beregardedasa waiverof yourconfidentiality
claim, andU.S. EPA will befree to releasethe information.

Shouldyou haveanyquestionsin thismatter,pleasecall SabrinaArgentieri, AssociateRegional

Counsel,at (312)353-5485.

Sincerely,

~&~i~t44 ~

BetffamC. Frey
Acting RegionalCounsel

cc: JaneMontgomery
SchiffHardin, LLP
6600SearsTower
Chicago,IL 60606
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CERTIFICATE OFSERVICE

I, the undersigned,certify that I haveservedtheattachedMidwest GenerationEME, LLC ‘5

Motion for Leaveto File theAttachedReplyTo Illinois EnvironmentalProtectionAgency’s
ResponseTo MidwestGeneration’sMotion To Stay,by U.S. Mail, uponthe following persons:

LisaMadigan BradleyP.Halloran,HearingOfficer
MatthewDunn Illinois Pollution ControlBoard
Ann Alexander 100 WestRandolph,Suite 11-500
PaulaBeckerWheeler Chicago,IL 60601
Officeof theAttorneyGeneral
188 WestRandolphStreet,Suite2000
Chicago,Illinois 60601

Dated: Chicago,Illinois
October21,2005

Respectfullysubmitted,

MIDWEST GENERATIONEME, LLC

By:______
Mary,A. Mullin

SCHIFFHARDIN LLP
6600SearsTower
Chicago,Illinois 60606
(312)258-5687

OneoftheAttorneysfor
MidwestGenerationEME, LLC

CH2\ 1312141.1


