
BEFORE THE POLLUTION CONTROL BOARRECEIVED
OF THE STATE OF ILLINOIS CLERK’S OFFICE

KNAPP OIL COMPANY, ) OCT 172005
DON’S 66, ) STATE OF ILLINOIS) Pollution Control Board

Petitioner, )

v. ) PCB06-&t

) (UST Appeal)

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,

)
Respondent. )

NOTICE OF FILING

TO: JohnKim
SpecialAssistantAttorneyGeneral
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O. Box 19276
Springfield, Illinois 62794~9276

PLEASE TAKE NOTICE that on October 17, 2005 filed with the Clerk of the Illinois
Pollution Control Board of the State of Illinois an original, executedcopy of a Petition for
Reviewof Illinois EnvironmentalProtectionAgencyDecision.

Dated: October17, 2005

Respectfullysubmitted,

Knapp Oil Company, Don’s 66

By: ~J\1~Q-~-’~ N~D’~C
Oneof Its Attci~eys

Carolyn S. Hesse
Barnes& Thornburg LLP
OneNorth WackerDrive
Suite4400
Chicago,Illinois 60606
(312) 357-1313
299865v I
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CERTIFICATE OF SERVICE

I, on oath state that I have served the attached Petition for Review of Illinois
EnvironmentalProtectionAgencyDecisionby placinga copy in anenvelopeaddressedto:

JohnKim
SpecialAssistantAttorney General
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276

from OneNorth WackerDrive, Suite 4400, Chicago,Illinois, beforethe hourof 5:00 p.m., on
this

17
th Day of October,2005.

Carolyn S. H&~se
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RECEIVED
BEFORE THE POLLUTION CONTROL BOAISERKS OFFICE

OF THE STATE OF ILLINOIS OCT 172005

KNAPP OIL COMPANY, ) STATE OF ILLINOIS
DON’S 66, ) Pollution Control Board

)
Petitioner, )

v. ) PCB 065t&
) (UST Appeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

PETITION FORREVIEW OF ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY DECISION

KnappOil Company,by its attorney,CarolynS. 1-lesseof Barnes& Thornburg,pursuant

to the Illinois EnvironmentalProtectionAct, 415 ILCS 5/1 et. seq. (the “Act”) and 35 Illinois

Administrative CodeSection 105.400et seq.,herebyappealscertain decisionsby the Illinois

EnvironmentalProtectionAgency(the“Agency”).

1. KnappOil Company(“Knapp”) is theownerof undergroundstoragetanks

(USTs) at a formergasolineservicestation knownas “Don’s 66” located

at 700 EastMain Street,Olney, RichlandCounty, Illinois (the“Station”).

TheUSTsstoredgasolineanddieselfuel.

2. LUST Incident Number901831 was assignedto therelease.The site has

also beenassignedLPC #1590200007-RichlandCounty.

3. On August 6, 2005, the Agency received a High Priority Corrective

Action Plan (“Plan”) and the associatedbudget(“Budget”) to perform

corrective action at the Station. See Exhibit A. The cover letter

forwardingthe Plan and Budgetalso containedresponsesto questionsthat
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theAgencyraisedin a letterdatedJanuary19, 2005 regardinga corrective

action plan for the Stationthat had beensubmittedOctober4, 2004. (See

Exhibit B.)

4. By letterdatedSeptember21,2005 (the “Letter”), theAgencyrejectedthe

Plan for the reasonslisted in AttachmentA to the Letter and rejectedthe

Budgetfor thereasonslisted in AttachmentB. SeeExhibit C.

5. The Letter also advisesKnapp of its right to appealthis final Agency

decision.

6. The Agency’sLetter includesas reasonsfor denyingthe Plan and Budget

commentsthat are contradictoryto the information that was previously

providedand that areinternally inconsistentandthat exceedtheAgency’s

authority.

7. In Item I of AttachmentA to the Letter, the Agency makescontradictory

comments regarding the diesel tank. First, the Agency states that

delineationand remediationof releasesfrom the diesel tank exceed the

minimum requirementsof the Act. Later, in Item 1, the Agency alleges

that the Stationis in violation for failing to report areleasefrom thediesel

tank.

8. In Item I of AttachmentB to the Letter, the Agencyclaims that activities

associatedwith the dieseltankare ineligible for reimbursementand are in

excess of activities to meet minimum requirementsof the Act. See

Exhibit C.
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9. The releasefrom the dieseltankwas reportedand has the sameincident

number(901831)asthe releasesfrom the othertanks. This fact was also

pointed out in the cover letter forwardingthe Plan. The Illinois Office of

the State Fire Marshal (“OSFM”) determinedthat the diesel tank is

eligible for reimbursement.SeeExhibit A, AppendixG.

10. Pursuantto Section 57.9(c) of the Illinois EnvironmentalProtectionAct,

415 ILCS 5/57.9(c), the OSFM determineswhethera tank is eligible for

reimbursement,not theAgency.

II. In Item 2 of Attachment A to the Letter, the Agency requests that

additional samplesbe collectedfrom areaswhere Knapp’sconsultanthas

already advisedthe Agency that either samplescould not be collected

becauseof utilities located in the right-of-way or accesswas deniedor

becausethe areawhere the Agency wantedsamplesto be collectedwas

beyond the areathat modelingpredictedwas impactedand, thus, beyond

theminimumrequirementsof theAct. SeeExhibit B, pp. 1-2.

12. In the Letter datedSeptember21, 2005, in Item 3 of AttachmentA, the

Agency asksnumerousquestionsbasedon the Agency’s assumptionthat

bioremediationwould be used.

13. Informationresponsiveto questionsin Item 3 were containedin theCover

Letterto thePlan datedAugust 2,2005.

14. Knapp’s Plan and Budget are reasonable,consistentwith the Act and

regulationsat 35 Ill. Admin. Code732.
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9. The releasefrom the dieseltank was reportedand hasthe sameincident

number(901831)asthe releasesfrom the other tanks. This factwasalso

pointedout in the cover letter forwarding thePlan. The Illinois StateFire

Marshal (“ISFM”) determined that the diesel tank is eligible for

reimbursement.SeeExhibit A, Appendix G.

10. Pursuantto Section 57.9(c) of the Illinois EnvironmentalProtectionAct,

415 ILCS 5/57.9(c), the ISFM determineswhethera tank is eligible for

reimbursement,not the Agency.

11. In Item 2 of Attachment A to the Letter, the Agency requests that

additional samplesbe collectedfrom areaswhere Knapp’sconsultanthas

already advised the Agency that either samplescould not be collected

becauseof utilities located in the right-of-way or accesswas deniedor

becausethe areawherethe Agency wantedsamplesto be collectedwas

beyondthe areathat modelingpredictedwas impactedand, thus, beyond

theminimumrequirementsofthe Act. SeeExhibit B, pp. 1-2.

12. In the Letter datedSeptember21, 2005, in Item 3 of AttachmentA, the

Agency asksnumerousquestionsbasedon the Agency’s assumptionthat

bioremediationwould be used.

13. Informationresponsiveto questionsin Item 3 werecontainedin the Cover

Letter to thePlandatedAugust2, 2005.

14. Knapp’s Plan and Budget are reasonable,consistentwith the Act and

regulationsat 35 III. Admin. Code732.
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15. The Agency’s rejection of the Plan and Budget was arbitrary, and

capriciousandfor thesolepurposeof harassingKnappand its consultant.

16. Petitioneris appealingthe Agency’sdecisionLetter datedSeptember21,

2005.

Wherefore,KnappOil Company,Don’s 66, respectfully requeststhat the Board

enter an Order to require that the Agency approvethe Plan and Budget submittedon

August2, 2005 andfor Petitioner’sattorneys’feesandcostsin bringingthis appeal.

Respectfullysubmitted,

Knapp Oil Company, Don’s 66

By: ____________

Oneof Its Att~neys

Carolyn S. Hesse,Esq.
Barnes& ThornburgLLP
OneNorth WackerDrive
Suite4400
Chicago,Illinois 60606
(312)357-1313
299779v1
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