
R~CEIVBD
CLERK’S OFFICE

BSB MAR28 2001
BRUCE S. BONOZYK, LTD. STATE OF ILLINOISPollution ControlBoard

601 WEST MONROE STREET. SPRfl’~GFIELD. IL 62704

TELEPHONE (217)525-07001(’AX (217) 525-2171

March27, 2001
Ms. DorothyM. Gunn
ClerkoftheBoard
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite 11-500
Chicago,IL 60601

Via FedEx- Overnight
Re: RO1-27(Rulemaking-Land)

DearMs. Gunn:

Enclosedfor filing in theaboveRulemakingareoneoriginal andninecopiesofthe
following: Appearance.

Motion to OpposeCertain ProposedAmendmentsof the Environmental
ProtectionAgency’sProposalto Amend35 Ill. Ad. Code740

MemorandumofLaw in SupportoftheMotion to OpposeCertainProposed
Amendmentsof theEnvironmentalProtectionAgency’sProposalto
Amend35 Ill. Ad. Code740

Saidcopiesareprovidedwith theNoticeofFiling andCertificateofService.
Pleasefile stamptheenclosedfirst pagesheetsfor saiddocumentsandreturnthem

in theenclosedself-addressedstampedenvelope.Thankyou for yourassistance.

Verytruly your
Bone Officezy~~t Law

BruceS. Bonczyk,P.E.

BSB:lew

cc: Mr. DavidKennedy,CECI
Mr. GaryCrites, ISPE

Enclosures



RE CE KV ED
CLERK’S OFFiCE

BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

IN THE MATTER OF: )
)

ROL-27
(Rulemaking - Land)

)
)

SITE REMEDIATION PROGRAM

AMENDMENTS TO
35 ILL. ADM. CODE 740

)
)

NOTICE OF FILING

TO: Ms. DorothyM. Gunn
ClerkoftheBoard
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite 11-500
Chicago,IL 60601
(Via FedEx- Overnight)

Mr. Bobb A. Beauchamp
HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite 11-500
Chicago,IL 60601
(Via FedEx- Overnight)

All OtherPersonson theAttachedServiceList viaU. S. Mail

PLEASETAKE NOTICEthattodayI havefiledwith theOffice of theClerkofthe
PollutionControlBoardtheAppearance,Motion to OpposeCertainProposedAmendments
to theEPA’sProposalto Amend 35 Ill. Adm. Code740,andtheMemorandumofLaw in
Supportofthe Motion to OpposeCertainProposedAmendmentsto theEPA’sProposalto
Amend35 Ill. Adm. Code740, in the aboveentitledmatter,copiesof which arehereby
serveduponyou.

Respectfullysubmitted,
Illinois SocietyofProfessionalEngineers
ConsultingEngineersCouncilof Illinois.

Bruce S. Bonezyk,OneoftheirAttorneys

Dated: ~ 27, 2c~~

MAR 2 8 2G0$

STATE OF ILL1NC~S
Pollution control Board

THIS FILING SUBMITTED ONRECYCLEDPAPER



Bruce S. Bonczyk
(IL Reg.6190593)
BRUCES. BONCZYK, LTD.
601 WestMonroe Street
Springfield,IL 62704
217.525.0700
217.525.0780fax

ServiceList Attached



RECEIVEDCl FPK’~ OFFICE

BEFORE THE POLLUTION CONTROL BOARD MAR 2 8 2001
OF THE STATE OF ILLINOIS STATE OF ILLINOIS

Pollution Control Board
IN THE MATTER OF: )

)
SITE REMEDIATION PROGRAM ) RO1-27

) (Rulemaking - Land)
AMENDMENTS TO )
35 ILL. ADM. CODE 740 )

APPEARANCE

TheundersignedherebyentershisappearanceasattorneysonbehalfoftheILLINOIS
SOCIETYOF PROFESSIONALENGINEERSandTIlE CONSULTING ENGINEERS
COUNCIL OF ILLINOIS.

Respectfullysubmitted,
Illinois SocietyofProfessionalEngineers
ConsultingEngineersCouncil of Illinois.

BruceS. Bonczyk,Oneof theirAttorneys

Dated: /~“‘L 27, ~.ac4

BruceS. Bonczyk
(IL Reg.6190593)
BRUCE S. BONCZYK, LTD.
601WestMonroe Street
Springfield,IL 62704
217.525.0700
217.525.0780fax

THIS FILING IS SUBMITTED ON RECYCLEDPAPER
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BEFORE THE POLLUTION CONTROL BOARD MAR 2 8 2001
OF THE STATE OF ILLINOIS STATE OF ILLINOIS

IN THE MATTER OF: ) Pollution Control Boord
)

SITE REMEDIATION PROGRAM ) RO1-27
) (Rulemaking - Land)

AMENDMENTS TO )
35 ILL. ADM. CODE 740 )

MOTION TO OPPOSECERTAIN PROPOSEDAMENDMENTS
OF THE ENVIRONMENTAL PROTECTION AGENCY’S

PROPOSAL TO AMEND 35 ILL. ADM. CODE 740

NOW COMES the Illinois Societyof ProfessionalEngineers(“ISPE”) and the

ConsultingEngineersCouncilofIllinois (“CECI”), by andthroughtheirattorney,BruceS.

Bonczyk,ofBruceS. Bonczyk,Ltd., andrequeststhattheIllinois PollutionControlBoard

(“Board”) strike certainproposedamendmentsto theEnvironmentalProtectionAgency’s

proposalto amend35 Ill. Adm. Code740,andin particular,all referencesandadditionsto

theproposedamendmentswhich relateto “LicensedProfessionalGeologists”. In support

oftheirmotion, ISPEandCECI stateasfollows:

TheIllinoisEnvironmentalProtectionAgency(“Agency”)hasexceededtheauthority

of its rulemakingpowersby including in this proposedamendmenttheadditionof the

definition of “Licensed ProfessionalGeologist”, 35 Ill. Adm. Code 740.120,and the

inclusionthroughout35 Ill. Adm. Code740oftheuseofLicensedProfessionalGeologists

to performfunctionsassignedto LicensedProfessionalEngineersby theprovisionsofThe

EnvironmentalProtectionAct, Title XVII, SiteRemediationProgram,415 ILCS 5/58 et.

seq.(“Act”). ISPEandCECI asserttheprovisionsoftheAct aresilent asto theinclusion

of LicensedProfessionalGeologistsin the statutorylanguage,andthus,theAgencyhas

insufficient statutory authority as a matter of law to include such professionvia its

rulemakingprocessorby agreementwith theLicensedProfessionalGeologists.

THIS FILING IS SUBMITTED ON RECYCLED PAPER



Further,ISPEandCECIobjectto theTestimonyofLawrenceW. Easteponproposed

amendmentsto Amend35 Ill. Adm. Code740of theEnvironmentalProtectionAgency’s

Proposal. With respectto saidtestimony,ISPEand CECI objectto theinclusion by the

Agencyofamendmentsthroughout35111.Adm.Code740regardingLicensedProfessional

Geologists. As statedin Mr. Eastep’stestimony,no changeshavebeenmadeto theAct

which provide for such servicesor certification to by madeby LicensedProfessional

Geologists.Mr. EastepfurthertestifiedthattheProfessionalGeologistsLicensingActwas

enactedaftertheSiteRemediationProgramprovisionsoftheEPAAct. WhileMr. Eastep

testified that theproposedamendmentsto the rules allow for certain remediationsite

activitiesto beconductedby LicensedProfessionalGeologists,suchinterpretationisatodds

with the expresslanguageof the statute. Section58.6, as an example, requiresall

investigations,plans andreports to be preparedunder the supervisionof a Licensed

ProfessionalEngineer. 415 ILCS 5/58.6 There is no referenceor even an indirect

expressionfor any servicesby geologists. Thus,Mr. Eastep’stestimonyrecommending

languageto includeLicensedProfessionalGeologistsshouldbestrickenwith respecttothis

issueastheIllinois GeneralAssemblyhasnotprovidedspecificauthorityor standardsto

empowertheAgencyto includealicensingactprovisionenactedwell afterprior legislation

andsubsequentamendments.

In supportofthis motion,ISPEandCECI arefiling concurrentlyaMemorandumof

Law regardingthe lack of statutoryandrulemakingauthorityof the Agency to include

throughoutthis proposedamendmentany and all referencesto LicensedProfessional

Geologists.This MemorandumofLaw is incorporatedin thisMotion asif setforth fully

within.



WHEREFORE,ISPEandCECI respectfullyrequesttheBoardto strike from the

proposedamendmentsto 35 Ill. Adm. Code. 740, any and all referencesto Licensed

ProfessionalGeologiststhroughouttheproposedamendmentrulemaking,andin particular

Sections740.120,Section 740.405,Section 740.410,Section 740.425,and any other

sectionsin whichsuchreferencesarecontained.

RespectfullySubmitted;
Illinois SocietyofProfessionalEngineers
ConsultingEngineersCouncil of Illinois

By:

OneofTheir Attorneys

Date: i4t4.~~~4 2.1~ 2OQ

(

Bruce S. Bonczyk
(IL Reg. 6190593)
BRUCES. BONCZYK,LTD.
601 West Monroe Street
Springfield,IL 62704
217.525.0700
217.525.0780fax



RECEIVED

BEFORE THE POLLUTION CONTROL BOARD CLERK’S OFF!CE

OF THE STATE OF ILLINOIS MAR 2 8 2001
STATE OPILLINOIS

IN THEMATTEROF: ) Pollution ControlBoard

)
SITE REMEDIATION PROGRAM ) RO1-27

) (Rulemaking - Land)
AMENDMENTSTO )
35 ILL. ADM. CODE 740 )

MEMORANDUM OF LAW IN SUPPORTOF THE
MOTION TO OPPOSECERTAIN PROPOSEDAMENDMENTS

OF THE ENVIRONMENTAL PROTECTION AGENCY’S
PROPOSALTO AMEND 35 ILL. ADM. CODE 740

TheIllinois SocietyofProfessionalEngineers(“ISPE”)andtheConsultingEngineers

CouncilofIllinois (“CECI”), by andthroughtheirattorney,Bruce S. Bonczyk,ofBruceS.

Bonczyk,Ltd.,havemovedtheIllinois PollutionControlBoard(“Board”) to strikecertain

proposedamendmentsto the Illinois EnvironmentalProtection Agency’s (“Agency”)

Proposalto Amend35 Ill. Adm. Code740,andin particular,all referencesandadditionsto

theproposedamendmentswhich relateto “LicensedProfessionalGeologists”. In support

oftheirmotion,ISPEandCECI providetheBoardthisMemorandumofLaw.

Factual Background

On or aboutJanuary12, 2001,theAgencyfiled a petitionthattheBoardacceptfor

hearingtheAgency’s proposalfor amendmentof 35 Ill. Adm. Code 740. The Board

acceptedsaidmatterforhearingon oraboutJanuary18,2001,andby HearingOfficerorder

datedFebruary5,2001,issuedits NoticeofHearings.OnFebruary28,2001,theBoardheld

its first hearingregardingthis matter. Thesecondhearingis scheduledfor April 4, 2001.

TheAgency’sproposedamendmentsto therules areintendedto clarify andrefine

certain provisions,taking into considerationthe experiencethe Agencyhas gainedin

administeringsaidrules. TheproposedamendmentsencompassSections58- 58.8and

58.10-58.14oftheEnvironmentalProtectionAct, 415ILCS 5/58-58.14,commonlyknown

THIS FILING IS SUBMITTED ONRECYCLEDPAPER



astheregulationoftheSiteRemediationProgram.(“SRP”). Thesectionspertainingto SRP

wereaddedby PublicAct 89-431,Section5, effectiveDecember15, 1995andPublicAct

89-443,Section5, effectiveJuly 1, 1996. Somesectionswerelateramended.byPublicAct

89-626,Article 2, Section2-62,effectiveAugust9, 1996,whichwastheFirst1996General

RevisoryActwhichmadecertaintechnicalcorrectionsin PublicActs89-1through89-443.

The original SRP enacting legislation containedonly referencesto Licensed

ProfessionalEngineersin thedefinitional andoperationalsectionsofthe legislation. The

Boardadoptedregulationsimplementingthe legislationeffectiveJuly 1, 1997, andalso

amendedregulationseffectiveOctober26, 1998,bothofwhichcontainonly referencesto

LicensedProfessionalEngineersfor bothdefinitionalandoperationalpurposes.

The ProfessionalGeologistLicensing Act was enactedby Public Act 89-366,

effectiveJuly 1, 1996. Theeffectivedateofthis act is aftertheeffectivedateofoneofthe

SRPenactingstatutes,andconcurrentwith theother.TheProfessionalGeologistLicensing

Act wasenactedprior to the SRPlegislationcontainedin PublicActs89-431and89-443.

Subsequentamendmentsby PublicAct 89-626weretechnicalandincludedno references

to LicensedProfessionalGeologists.

Legal Argument

ISPEandCECI believethelongstandingruleoflawin IllinoisprecludestheAgency

and Board from including referencesto “LicensedProfessionalGeologists” into the

proposedamendmentsto the SRPregulations. An administrativeagencyhas only such

authorityasis conferredby expressprovisionsof lawor is found,by fair implication,to be

incidentto theexpressauthorityconferredby suchlegislation. PeopleoftheStateofIllinois

v. Hall, 314Ill. App.3d,688,732N.E.2d742,247111.Dec.687 (
4th Dist. 2000);R. L. Polk

& Co.v. Ryan,296Ill. App.3d132,230Ill. Dec.749,694N. E.2d1027(1998);Village of

Lombardy.PollutionControlBoard,66 Ill.2d 503,363N.E.2d814,6 Ill.Dec. 867(1977),

StateDisbursementUnit for Child Support- RecoveryofEmergencyPayments,2000 WL

640226(111.A. G.).

ISPEandCECI do not challengethe Board’srulemakingauthority. Specifically,



ISPEandCECI challengethe inclusionof languageincorporatingLicensedProfessional

Geologistsinto theproposedrulemakingasbeingwithout a statutorybasis,and hence,

beyondtheBoard’sincidentalreachofrulemakingauthority. The issueisoneofstatutory

construction,andtherefore,theintentofthelegislaturemustbegiveneffect. OgleCounty

Boardv. PollutionControl Board,272 Ill. App.3d184,649N.E.2d545,208III. Dec.489

(
2nd Dist. 1995). Suchinquiryproperlybeginswith thelanguageofthestatute.StateFarm

Fire& CasualtyCo.v. Yapelian,152Il1.2d 533at541,605N.E.2d539, 178 Ill. Dec. 745

(1992).

On its face,the SRP legislationonly refersto LicensedProfessionalEngineers.

Further,anexaminationofthelegislationprovidesno otherguidelinesor standardsupon

whichtheAgencyorBoardmayconcludethatLicensedProfessionalGeologistsareequally

chargedby theGeneralAssemblyto providethe enumeratedservicesin the statute,thus

renderingtheproposedpromulgationof suchrules to includelicensedgeologiststo likely

be invalid. In order to supportsucha delegationthroughrulemaking,the statutemust

containstandardsto guidetheagencychargedwith implementingthestatute. Village of

Lombard,Id. at 870.

The expressenactinglegislationandamendatorylegislationfor theSRI’ is silentas

to the inclusion of LicensedProfessionalGeologists. This is true even though the

ProfessionalGeologistsLicensingAct (P.A. 89-366) was adoptedinto law prior to the

legislation implementingtheSRP(P.A. 89-431and89-443). Thepresumptionexiststhat

theGeneralAssemblyin implementingtheSRPlegislationwas awareoftheProfessional

GeologistsLicensingAct, andchosenot to includesaidprofessionalsinto the SRP.

TheSRPlegislationspecificallydefinestheterm“LicensedProfessionalEngineer”.

415ILCS 5/58.2. No definition for LicensedProfessionalGeologistsis containedin the

legislation. TheSRPlegislationisalsospecificasto theremedialinvestigations,plansand

reportsto beperformedby LicensedProfessionalEngineers,for example,ascontainedin

415 ILCS 5/58.6. The ProfessionalEngineeringPracticeAct expresslyincludes such

investigationsasanexampleofprofessionalengineering’practice.225 ILCS 745/15. The



ProfessionalGeologist Licensing Act does not include any referencesto remedial

investigations in theexamplesof professionalgeology. 225 ILCS 325/4. Therefore,

beyondtheexpressabsenceof LicensedProfessionalGeologistsin the legislation, it is

apparenton its facetheGeneralAssemblydidnotintendtheactivitiesoftheSRI’ legislation

to beperformedby geologists.

For theabovegoingreasons,ISPEandCECIalsosuggestto theAgencyandBoard

thatthetestimonyof Mr. LawrenceEastepis without weightormerit with respectto the

inclusionof LicensedProfessionalGeologistsin theproposedamendments.The lackof

expresslanguagein theSRI’ provisionsandalackofstandardsenumeratedby theGeneral

Assemblyin thelawprecludethesuggestedreferencesto LicensedProfessionalGeologists,

andthusthetestimonyoftheabovepartyshouldbestrickenaswithouta legalbasis,andno

weightwith respectto thereferencedtestimonybeaffordedby theBoardwith respecttothis

limited issue.

ISPEandCECIrespectfullyrequesttheBoardto strikeanyreferencesto “Licensed

ProfessionalGeologists”from theproposedrulemakingon thegroundsthat: thereis no

expressstatutoryprovisionallowing for saidinclusionandtheGeneralAssemblydidnot

intend for the Agency andBoard to include licensedgeologistsin addition to licensed

professionalengineers.

Respectfullysubmitted,
Illinois SocietyofProfessionalEngineers
ConsultingEngineersCouncil ofIllinois.

BruceS. Bonczyk,OneoftheirAttorneys
Dated: ~ Z7~~ 2~r

BruceS. Bonczyk
(IL Reg. 6190593)
BRUCES. BONCZYK,LTD.
601 West Monroe Street
Springfield, IL 62704
217.525.0700
217.525.0780fax



STATE OF ILLINOIS )
)

COUNTY OF SANGAMON )

PROOF OF SERVICE

I, theundersigned,on oathstatethatI haveservedtheattachedAppearance,Motion
to OpposeCertain ProposedAmendmentsof the EnvironmentalProtectionAgency’s
Proposalto Amend35 Ill. Ad. Code 740, andMemorandumof Law in Supportof the
Motion toOpposeCertainProposedAmendmentsoftheEnvironmentalProtectionAgency’s
Proposalto Amend35 Ill. Ad. Code740uponthepersontowhomit is directed,by placing
it in an envelopeaddressedto thepersonor personson the AttachedServiceList, and
mailingit from Springfield,Illinois on the27th dayofMarch,2001,with sufficientpostage
affixed.

SUBSCRIBEDAND SWORNTO BEFOREME

this~Z~’day ofMarch, 2001.

otaryPublic
I “OFFICIAL SEAL

”

JOYCEA. GERHOLD
Notary Public, Stateof Illinois

My CommissionExp.05/03/2004

THIS FILING SUBMITTED ON RECYCLEDPAPER



ServiceList
R01-27

March 27. 2001

KarenL. Bernoteir
IERG
215EastAdams Street
Springfield, IL 62701

Erin Curley
Midwest Engineering Services,Inc.
4243W. 166th Street
Oak Forest,IL 60452

Mattbcw J. Dunn
Environmental Bureau
Office of the Actorney
100W. Randolph
12th Floor
Chicago, IL 60601

StevenGobelman
IDOT
Bd&E’
2300 South Dirksen Parkway
Room 330
Springfield, IL 62764

General

Daniel Goodwin, P.E.
GoodwinEnvironmental Consultants
400&uns.Lane
Springfield, IL 62702

Dorothy M. Gunrx
Clerk
Illinois Pollution Control Board
100W. Randolph
Suite 11-500
Chicago,IL 60601

Katherine D. lodge
lodge & Dwyer
P.O. Box 5776
Springfield, IL 62705-5776

Robert Lawley
Department of Natural Resources
524SoUth SecondStreet
Springfield, IL 62701-1787

Monte Nienkerk
Clayton Group Services
3140 Finley Road
DownersGrove, IL 60515

Holly D. Harley, Esq
Chicago Legal Clinic
205W. Monmoe.Srreet
4th Floor
Chicago, IL 60606

StephenKirschner
Ar,lvanced GeoServicesCorp.
Rt. 202 & 1
Brandywine One
Suite 202
Chadds Ford, PA 19317

Brent Manning
Director
Department of Natural Resources
524S. SecondStreet
4th Floor.
Springfield, IL 62701

StefanA. Noe
Citizens for a Better Environment
205W. Monroe Street
4th Floor
Chicago, IL 60606

William (3. Dickett
Sidley & Austin
10 South Dearborn
Suite5200
Chicago,IL 60603



Mike Rapps
Rapps Engineering & Applied Science
821 5. Durkin Drive
Springfield, 1I~ 62704

David Reiser
Ross& Hardies
150 N. Michigan
Chicago, IL 60601

Thon)as V. Skinner
Director
IEPA
1021 North Grand Avenue East
P.O. Box 19276
Springfield, IL 62794-9278

GeorgiaViahos
U.S Navy
2601APaul JonesStreet
Great Lakes, H. 60088-2845

John Reimann
INDECK
600N. Buffalo Grove Rd.
Suite300
Buffalo Grove. IL 60089

Jim Ryan
Office of the Aftorney General
100W. Randolph
Chicago, IL 60601

Mark Wight
IEPA
1021 North Grand Avenue East
P.O. Box 19276
Springfield, IL 62794-9278


