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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 0 2CIO1~

STATE OF LLINOISIN THE MATTER OF: ) Pollution Control Bonrd
)

PROPOSEDNEW 35111.ADM. CODE217, SUBPARTU, )
NOX CONTROLAND TRADING PROGRAMFOR ) RO1-17
SPECIFIEDNOX GENERATING UNITS, SUBPARTX, ) (Rulemaking-Air)
VOLUNTARY NOX EMISSIONSREDUCTIONPROGRAM, )
AND AMENDMENTS TO 35 ILL. ADM. CODE211 )

COMMENTS OF THE ILLINOIS EPA

The Proponent,the ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY (Illinois

EPA orAgency), by its attorney,Alec Messina,herebysubmitsthefollowing commentson the

above-titledproposalfollowing completionofhearingsin this matter. TheIllinois EPA requests

thattheIllinois Pollution ControlBoard(Board)adopttheproposalassubmittedandasproposed

to be amendedby the Illinois EPA in its ErrataSheetand Motion to Amend, submittedon

December15, 2000, and asset forth herein. The Illinois EPA further requeststhat the Board

makeno furthersubstantiverevisionsto therule.

PURPOSEOF PROPOSAL

On October14, 2000,theIllinois EPAproposedamendmentsto Part217 andPart211 of

the Board’sair pollution controlregulationsto control the emissionsof nitrogenoxides(NOx)

from certainspecified fossil fuel-fired stationaryboilers, combustionturbines,and combined

cycle systems,and to obtain voluntary reductionsof emissionsof NOx from otherspecified

sourcesfor the purposeoftransferringNOx allowancescreatedby thosereductions,during the

control periodspecifiedby the so-calledNOx SIP Call promulgatedon October27, 1998. See

63 Fed. Reg.57,356(October27, 1998). The proposedamendmentsare intendedto satisfy a

portionofIllinois’ obligationundertheCleanAir Act, 42 U.S.C. § 7401 et seq.(CAA) to submit



a State ImplementationPlan (SIP) that addressesthe requirementsof the NOx SIP Call by

implementing the NOx Trading Program, 40 CFR part 96, and determining source NOx

allowanceallocationsaspartof thatprogram,andto meettheapplicablerequirementsofSection

9.9 of the EnvironmentalProtectionAct. Includedin this proposalarenew SubpartU, NOx

Control and Trading Programfor SpecifiedNOx GeneratingUnits, 35 Ill. Adm. Code 217,

SubpartU, new SubpartX, Voluntary NOx EmissionsReductionProgram,35 Ill. Adm. Code

217,SubpartX, andconformingamendmentsto Part211.

As the Board is aware, on August 30, 2000, the U.S. Court of Appealsfor the D.C.

Circuit (D.C. Circuit) issuedanorderextendingthedeadlinefor full implementationof theNOx

SIP Call from May 1, 2003, to May 31, 2004 (Order). See Michiganv. EPA, 213 F.3d 663

(D.C. Cir. 2000). As a resultofthis Order,theIllinois EPAproposedadditionalrevisionsto the

proposalin its Motion to Amend. SinceUSEPAhasnotannouncedhow it intendsto respondto

the Order, Illinois EPA is not proposingany furtherrevisionsto the proposalat this time with

regardto this matter,althoughtheAgency notesthat it mayberequiredto proposerevisionsin

thefutureasnecessaryto addressanyactionby USEPAregardingtheOrder.

The Illinois EPA has discoveredtestimony that should be clarified from the second

hearingconductedon December20, 2000. Further, due to commentsand testimonyat the

secondhearing,the Agencyseeksto modify thisproposal. As a result, the Illinois EPA offers

thefollowing comments.

AGENCY RESPONSETO TESTIMONY

At thesecondhearing,Mr. Marderaskedthat theBoardstrikethe languageofthe

Agency’sproposalthatwould prohibitpost-1995units from utilizing theprovisionsofSubpart



X. SeeDecember20, 2000Transcriptp. 17, lines2-4. It is theAgency’spositionthatthe

omissionor striking ofthis languagewouldcreatefunctionalproblemsfor this program.

Functionallyspeaking,SubpartX representsa shift from thenon-tradingportionofthe

statewideNOx budgetto thetradingportion. To effectuatesucha shift, theremustbea clearly

defineduniverseof sourcesfrom whereallowancescanbeshifted. If thatuniverseis constantly

expanding,it becomesvery difficult to showwith certaintywhateffecttherehasbeenuponthe

statewidebudget.

Furthercomplicatingmatters,post-1995unitswill notbe in theinventoryandthuswill

nothaveabaseline.To ensuretheintegrity ofthis program,determiningthebaselineis

essential.TheNOx SIP Call setstatewidebudgetsbasedona1995 inventory,andrequireseach

stateto demonstratethatit hasmetthis budgettriennially, but it doesnot requirecontrolsor

emissionlimitations on all NOx emittingunits, nordoesit limit theconstructionofnewsources

ofNOx. In orderto supportourpositionthatbudgetshifting shouldoccuroutsideoftheopt-in

provisionsoftheNOx SIPCall thatrequirepart75 monitoring,theAgencybelievesit is

essentialto limit participationin theprogramto unitsthatwereincludedin settingthebudgetand

thushaveanestablishedbaselinesetin thestatewidebudget,i.e.,thosethat commenced

operationbeforeJanuary1, 1995.

Again atthesecondhearing,Mr. Marderaskedthat theBoardstrikethelanguageofthe

Agency’sproposalrequiringtheretirementof20%oftheemissionsreductionsgeneratedby

SubpartX. SeeDecember20, 2000Transcriptp. 18, lines22-24. Therationaleforthisrequest

is detailedin thepre-filed testimony,but is essentiallybasedon the following threepoints: with

regardsto restricted-operationunits,the differencein validity betweenPart75 monitoringand

othermonitoringprotocolscannotbe 20%; with regardsto shut-downunits, thereis no marginof



errorin determiningtheemissionreduction;andotherprograms,notably Illinois’ Emissions

ReductionMarketSystem(ERMS),doesnotrequirePart75 monitoring. SeePre-Filed

Testimonyof SidneyM. Marderpp. 7-8.

TheAgencyrecognizesthedifficulty in quantifyingthedifferencebetweentheAP-42

emissionfactors,uponwhichthestatewidebudgetis in partbased,andpart75 monitoring. As

discussedatthesecondhearing,thereis no mathematicalcalculationthatwould quantifythe

differencein emissionscalculationsbetweenAP-42factorsandpart75 monitoring. However,

twentypercentis nota numberthatis eithergrosslyhighoroverstated.A sourcecouldalways

electto opt-inandverify its emissionsthroughpart75 monitoringif it believesthatthe20%

reductionfrom anestablishedbaselineis too high.

In addition,theUSEPA clearlyenvisionedthatthestatewidebudgetwould fluctuate.

Someunitswouldshutdownandretire,while otherswould grow. SubpartX, however,takes

thoseolderunitsthat will naturallyretireandallows themto shift theirallowancesto unitsthat

continueto operate.By removingthiselementandkeepingthoseallowancesactive,the

statewidebudgetwill notseethenaturalreductionsUSEPAanticipateswill occur. TheAgency

thereforefeltthat somepercentagehadto be retiredfor airquality to offsetthe lossofreductions

thatthestatewidebudgetanticipates.

In his testimony,Mr. Marder, contendsthat evenif theAgencybelievesthat a20%

reductionis necessaryto accountfor thedifferencebetweenPart75 monitoringandotherbases

usedto settheunit’s baseline,i.e.,AP-42 factors,this retirementis notnecessaryfor shutdown

units,especiallythoseunitsincludedin settingthebudgets,i.e., thosethat commencedoperation

afterJanuary1, 1995. TheAgencydisagrees.Thesameconsiderationsofgrowthandretirement

ofunits in settingthestatewidebudgetfor thesesectorsareevenmoreapplicablewhen
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addressingshutdownunits. USEPAin settingthestatewidebudgetsusingtheEGAS model

clearlyenvisionedthat olderlessefficient unitswouldbereplacedwith larger,moreefficient

units.

Furthermore,Mr. Marder’srelianceuponERMS asameasuringstick for thisrulemaking

is misplaced,asthat programhasvery little in commonwith theNOx SIP Call rules. Even

thoughit mustbeapprovedby USEPA,ERMS is astateprogram. Reductionsin this statehave

little ornobearinguponsimilarprogramsin, for instance,NewYork orTennessee.Therules

beforetheBoardin thisproceeding,on theotherhand,arepartof acomplex,federalregional

programintendingto addressozonetransportin 23 jurisdictions. A ton reductionin Illinois must

equalatonreductionin theother22 jurisdictionsfor thisprogramto beeffective. Also, the

reasonthattheERMSprogramdoesnotcontainpart75 monitoringprovisionsis notbecausethe

Agencydid not find themnecessaryin thoseproceedings,butratherbecauseERMSregulates

volatileorganicmaterialsemissionsandpart75 monitoringonly pertainsto themonitoringof

NOx emissions.

Finally, Mr. Marderaskedat thesecondhearingthat theBoardinsertlanguagethatwould

provideguidanceregardingwhenproduction-shiftingoccurs. SeeDecember20,2000Transcript

p. 21, lines5-16. In his pre-filedtestimony,specificlanguagewassuggestedby Mr. Marderto

define“productionshifting.” SeePre-FiledTestimonyofSidneyM. Marderp. 12. It is the

Agency’spositionthatthis language,aswell asthenotionin general,doesnot addanythingof

use. As statedatthefirst hearing,it is theAgency’spositionthat adeterminationwith regardsto

this issuemustbemadeon acase-by-casebasis. SeeNovember29, 2000Transcriptp. 50. Mr.

Marder’sproposal,whileattemptingto maketheproposedprovisionsclearer,simply changesthe

question. Insteadofaskingwhetherproductionshifting is occuring,it askswhetheraproductor



servicewaspreviouslyproduced.A case-by-casedeterminationmuststill bemade.As Board

MemberMelasrecognizes,this determinationis no easierthanwhattherules currentlycontain.

SeeDecember20, 2000Transcriptp. 35, lines11-20.

Mr. Zavodatestifiedatthesecondhearingregardingtheomissionof oneoftheboilers

from AppendixE ofthisproposaloperatedby LTV Steel. SeeDecember20, 2000Transcriptp.

50, lines 16-24. Despitepriornoticeoftheimpendingrulemakingandthe units includedin the

budget,LiN Steel’sboilerin questionwasnot includedin thestatewidebudgetdeterminedby

USEPAandwas,therefore,inadvertentlyomittedfrom AppendixE. LTV Steelrequestedatthe

secondhearinga specificallocation,butsuggeststhatthisparticularnumberbesubjectto

USEPAapproval.SeeDecember20, 2000Transcriptp. 53, lines5-10. It is theAgency’s

positionthattheinclusionofanynumberprior to approvalby USEPAcouldcauseadditional

problemswith regardto approvalofthis ruleaspartoftheState’sSIP. Instead,theAgency

suggeststhat AppendixE shouldbeamendedto includeLTV Steel’sBoiler 4B and,ratherthana

number,shouldincludeanasteriskreferencingproposedSection217.660(f). ThatSectionstates

“[ilf USEPAadjuststhe SubpartU NOx TradingBudgetasto any individual budgetunit, the

SubpartU NOx TradingBudgetshallnot beadjustedpro-rata,andonly theallowanceallocation

for thatbudgetunitwill be adjusted.” Thiswould allowtheAgencyto obtainanumberfrom

USEPAandto adjustAppendixE accordinglyin atimely manner,withoutrequiringanew

rulemakingandwithoutraisinganyoftheconcernsmentionedabove.TheAgency’ssuggested

modificationto AppendixE is includedin AttachmentA.

CORRECTION I CLARIFICATION OF AGENCY TESTIMONY

At the secondhearing,Mr. Marder questionedwhethera stacktest, ratherthanpart75

monitoring,couldbeusedto establishabaselinefora unit. SeeDecember20, 2000Transcriptp.
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88, lines 3-5. After the Agency’s responsethat stack testsare discouragedbecauseof the

potential for biasregardingoperatingconditions,andgenerallyareinappropriatefor thepurpose

of determininga baseline,Mr. Marderaskedwhetherrecently adoptedregulationsallowedthe

Agencyto requestaunit to submitatestplan. SeeDecember20, 2000Transcriptp. 89, lines7-

10. Mr. Romaineansweredyesto this question.However,asdiscussedbelow, this answerwas

misleading.

TheAgency presumesthat Mr. Marderis referringto New Part283, GeneralProcedures

for EmissionsTestsAveraging,which allows the Agency to requesta testplan whena unit

intendsto averagestacktestresults. 35 Ill. Adm. Code283.220(b)(l). Theserules, however,

would not allow the Agency to requestthe submissionof a testplanwhena unit testsfor the

purposeof determininga baseline;theserules are only applicablewhenthe unit is testing for

“the purposeof determiningthe complianceof an emissionunit with an applicablelimitation,

standard,orpermitcondition.” 35 Ill. Adm. Code283.120.

MODIFICATION OF AGENCY PROPOSAL

In theAgency’sErrataSheetandMotion to Amendsubmittedto theBoard,theAgency

requestedthat the definition of “Source” containedin Section211.630beamendedin order to

providegreaterclarity to the languageof theproposal. It was the intention of the Agency to

modify the definition so that it wasidentical to the definition of “source” containedin Section

39.5 of the Act. Thedefinition asincludedin theErrataSheetandMotion to Amend wasnot

identical, as a few words and punctuationmarkswere inadvertentlyomitted. The Agency’s

suggestedmodificationsareincludedin AttachmentB.

At the secondhearing, Board Member McFawn questionedwhether the Agency’s

proposalcould be madeclearerby the addition of titles in certain sections,subsections,and



paragraphs.SeeDecember20, 2000 Transcriptp. 72, lines 8-15,andp. 73, line 16-23. The

Agency’ssuggestedmodificationsareincludedin AttachmentC.

CONCLUSION

As statedin theStatementofReasonsfiled with this proposal,theU.S.Courtof Appeals

for the D.C. Circuit had given Statesuntil October28, 2000,to submittheirSIPsto satisfythe

NOx SIP Call. The Agency met this submittal dateto USEPA by requestingthe parallel

processingof thisproposalandcommittedto submittingafinal adoptedrule attheconclusionof

this proceeding. This proposal,upon adoption,will satisfy a portion of theseNOx SIP Call

requirements.

Delay in this matter could result in sanctionsprovided by the CAA, including the

withholding of highway funds pursuantto Section 179(b)(l) (42 U.S.C. § 7509(b)(l)) or the

impositionof at leasta 2:1 offset requirementon newandmodifiedsourcesor emissionunitsfor

which a permit is requiredunderPart D of the CAA (42 U.S.C. § 7509(b)(2))(NewSource

Review). However,shouldthe Administratorfind the State lacking in good faith in working

towardscompliance,both sanctionsshallapplyuntil suchtimeasthe Stateachievescompliance.

42 U.S.C. § 7509(a).

USEPAhasalreadypublishedin theFederalRegisterproposedFederalImplementation

Plans(FIPs) for all Statessubjectto the NOx SIP Call to ensurethat Statestimely meet the

requirementsof that rulemaking. 63 Fed. Reg. 56,393 (October21, 1998)(to be codifiedat40

CFRparts52 and97). USEPAhasalsostatedthat it intendsto takefinal rulemakingactionon

the FIP promptly after the submittal deadline should a State fail to adopt and submit an

approvableSIP revisionin responseto theNOx SIP Call. Id. at56,396.

For the reasonsstated above, the Illinois EPA requeststhat the Board make no



substantiverevisionsto theproposalnot addressedin theMotion to Amendor addressedherein,

andadopttheproposalassomodified.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY

By: A~c Meksin~

AssistantCounsel
Division ofLegalCounsel
BureauofAir

DATED: January8,2001

1021 N. GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544

THIS FILING IS SUBMITTED ON RECYCLED PAPER



Attachment A

LTY STEEL COMPANY
O31600AMC [UNIT DESIGNATION] BOILERNO. 4B

* Pursuantto Section217.660(f),Column4 andColumn5 will beadjustedat suchtime as

USEPAmakesanallocationfor LTV Steel’sBoilerNo. 4B.

* *

~-~mi-~ I



Attachment B

Thedefinition ofSource,Section211.6130,shouldread:

Exceptasprovidedbelow, “Source”meansanystationarysource(oranygroupof
stationarysources)that arelocatedononeormorecontiguousoradjacentproperties~4nd
that areundercommoncontrolofthesameperson(orpersonsundercommoncontrol)
b.longingandthat belongsto a singlemajorindustrialgrouping. Forthepurposesof
defining“source,”a stationarysourceorgroupofstationarysourcesshallbeconsidered
partofa singleindustrialgroupingif all ofthepollutantemitting activitiesatsuchsource
orgroupof sourceslocatedoncontiguousoradjacentpfepeitypropertiesandunder
commoncontrolbelongto thesameMajor Group(i.e., all havethesametwo-digit code)
asdescribedin theStandardIndustrialClassificationManual, 1987(incorporatedby
referencein 35 Ill. Adm. Code218.112and219.112),orsuchpollutantemittingactivities
at astationarysource(or groupofstationarysources)locatedon contiguousoradjacent
propertiesandundercommoncontrolconstituteasupportfacility asdefinedin Section
39.5 oftheEnvironmentalProtectionAct, 415 ILCS 5/39.5. Thedeterminationasto
whetheranygroupof stationarysourcesarelocatedon contiguousoradjacentproperties

,

and/orareundercommoncontrol,and/oror whetherthe pollutantemittingactivitiesat
suchgroupofstationarysourcesconstituteasupportfacility shallbemadeon acaseby
casebasis

.

Forthepurposesof35 III. Adm. Code217, SubpartsT, U, V, WandX, “source”means
anystationarysource(or anygroupof stationarysources)locatedon oneormore
contiguousoradjacentpropertiesthatareundercommoncontrolofthesameperson(or
personsundercommoncontrol)andthat belongto a singlemajorindustrialgrouping

.

Forthepurposesofdefining“source,”a stationa~’sourceorgroupofstationarysources
shallbeconsideredpartofa singlemajorindustrialgroupingif all ofthepollutant
emitting activitiesatsuchsourceorgroupofsourceslocatedoncontiguousoradjacent
propertiesandundercommoncontrolbelongto thesameMajor Group(i.e., all havethe
sametwo digit code)asdescribedin the StandardIndustrialClassificationManual,1987
(incorporatedby referencein 35 Ill. Adm. Code218.112and219.112),orsuchpollutant
emitting activitiesat astationarysource(orgroupofstationarysources)locatedon
contiguousoradjacentpropertiesandundercommoncontrolconstitutea supportfacility

.

Thedeterminationwhetheranygroupof stationarysourcesarelocatedon adjacentor
contiguousproperties,areundercommoncontrol,orwhetherthepollutantemitting
activitiesat suchgroupofstationarysourcesconstituteasupportfacility shallbemadeon
acaseby casebasis

.



Attachment C

Section217. 656 ComplianceRequirements

All budgetunits subjectto therequirementsofthisSubpartmustcomply with thefollowing:

* * *

d) NO eq ikei~ntsAllowancerequirements

:

I) As ofNovember30ofeachyear,theallowancetransferdeadline,the
accountrepresentativeofeachsourcesubjectto therequirementsofthis
Subpartmustholdallowancesavailablefor compliancedeductionsunder
40 CFR § 96.54for eachbudgetunit atthe sourcesubjectto this Subpart
in thebudgetunit’s complianceaccounts,orthesource’soverdraft
account.Thenumberofallowancesheld in theseaccountsshallnot be
lessthanthetotal NOx emissionsfor thecontrolperiod(roundedto~the
nearestwholeton), asdeterminedin accordancewith Section217.656(c)
ofthis Subpart,plus anynumberofallowancesnecessaryto accountfor
actualutilization (e.g.,fortesting,start-up,malfunction,andshutdown)
under40 CFR§ 96.42(e)for all budgetunitsat thesourcesubjectto this
Subpart.Compliancewith thisprovisionshallbedemonstratedif, asof
theallowancetransferdeadline,the sumoftheallowancesavailablefor
compliancedeductionsfor all budgetunitsatthesourcesubjectto this
Subpartis equalto orgreaterthanthetotalNOx emissions(roundedto the
nearestwhole ton)from all budgetunitsat thesourcesubjectto this
Subpart.

Section217. 658 PermittingRequirements

* * *

b) Budgetpermit applications:

* * *

3) FederallyEnforceableStatusofBudgetPermit. An applicationfor a
budgetpermit shallbetreatedasamodificationofthesource’sexisting
federallyenforceablepermit, if suchpermithasbeenissuedforthesource,
andshallbesubjectto thesameproceduralrequirements.Whenthe
Agencyissuesabudgetpermit, it shallbeincorporatedinto andbecomea
segreagablepartofthesource’sexistingfederallyenforceablepermit.



RECE~VED
CLERK~S OFFICE

STATE OFILLINOIS )
i~ 2OQ~
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) SS
COUNTYOF SANGAMON)

PROOF OF SERVICE

I, the undersigned,onoathstatethatI haveservedthe attachedCOMMENTS OF

THE ILLINOIS EPAuponthepersonto whom it is directedbelow by placingit with a

courierfor overnightdeliveryto thefollowing:

TO: DorothyGunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolph,Suite11-500
Chicago,IL 60601

Bobb A. Beauchamp,Esq.
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolph,Suite11-500
Chicago,IL 60601

SEEATTACHED SERVICE LIST

andto theattachedServiceList from Springfield, Illinois on January8, 2001.

SUBSCRIBEDAND SWORNTOBEFOREME

This 8~dayofJanuary,2001

[7y NotaryPu lic

....

OFFICIAL SEAL
CYNTHIA L. WOLPE

~ NOTARY PUBLIC, STATE OF ILLINOIS
MY COMMISSION EXPIRES 3.30.2W3 :~
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ScottHanson
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CleanAir Act Corporation
2 AdamsStreet
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LeeCunningham
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JoeGriffiths
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27755Diehl Road
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William Murray
Office ofPublicUtilities
800 EastMonroe
Springfield,IL 62757



Alan Jirik
Corn Products
6500ArcherRoad
BedfordPark,IL 60501

GabrielM. Rodriguez
Kevin B. Hynes
SchiffHardin& Waite
6600SearsTower
Chicago,IL 60606

LennyDupuis
DominionGeneration
5000DominionBlvd.
GlenAllen, VA 23060

David Rieser
Ross& Hardies
ISO N. Michigan
Suite2500
Chicago,IL 60601
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