TLLINOIS POLLUTION CONTROL BOARD
December 29, 1082

IN THE MATTER OF:
R81-20
ALTERNATIVE CONTROL STRATEGIES, {Docket B)

FINAL RULE (Docket B)

[ S

PROPOSED RULE. SECOND NOTICE.

OPINION AND ORDER OF THE BOARD (by J. Anderson}:

I. Procedural History

On June 2, 1983 the Final Rule in the proceeding captioned
R81-20, Alternative Control Strategies was divided into two dock-
ets. Docket A was adopted on that date and filed with the
Secretary of State. Docket B, pertaining to Section 202.401:
Duration (formerly Section 202.145}, was published in the Tllinois
Register on July 8, 1983 to obtain additional public comment on
the "useful life" issue. A hearing was held on Docket B on
October 28, 1983. Subsequent to that hearing, an additional
public comment period was allowed to enable hearing participants
to summarize their views. The record which forms the basis for
this Second Notice proposal is the following: the public
comment, testimony, exhibits, Economic Impact Study, {(EcIS} and
Orders and Opinions of the Beoard in RB120 {Interim Rule) and R81-
20 (Final Rule, Docket A), the public comment received following
the July 8, 1983 Register publication of Docket B, the transcript
of the October 28, 1983 hearing, and the public comment received
following that hearing.

II. Introduction tc the Useful Life Igsue

The Opinion accompanying Docket & of this proceeding explains
the evolution of the useful life limitation in this proceeding.
Briefly, the initial proposal for the Interim Rule did not address
shutdown emission sources at all. However, the adopted Interim
Rule did allow credit for shutdowns and also stated that an
Alternative Control Strategy {(ACS) permit "may not be issued for
a period of time which is greater than the useful life of an
emission source which contributes an emission reduction to the
ACS" and noted that the burden of proof on this issue is on the
applicant. Docket A of the Final Rule adopted the additional
limitation that "a shutdown emission source shall be deemed to
have a useful life of no more than five years.”

The Board has maintained since the adoption of the Interim
Rule, that the crediting of emissicon reductions from shutdowns
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Instead of specifying a maxinum duration, this prog
provides that useful life shall be determined on a case by case
basis after the consideration ¢f "all factors which [the Agencyl
reasonably construes as bearing upon the useful 1ife.”
Minimally, the five factors listed in subsection (I3} must be
considered. Other catagories of considevations must be justified
by the Agency as bearing upon the useful 1ife guesiion.

Where a shutdown emission source i@ prjvidﬂg an emission
reduction for use in an ACS, the ACS permit must contaln the
Agency's determination of the usw*wi 1 ¥ L ocondition,
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comparable emission sources when reevaluating the predicted
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emission source may be technologically current and viable at the
outset of an ACS, conditions in the industry may be anticipated
to change during the term of the ACS. VWhere this is foreseeable
at the outset, the useful life may be geared to these anticipated
changes. Where these changes were not forseen at the outset, but
are foreseen or have actually occured by the time of renewal, the
useful life may appropriately bhe shortened or lengthened to
reflect these changes. *

The proposal for subsection (b)) has been revised to reflect
the factors discussed in the preceding paragraphs. However,
the Board has declined to include some of the detailed language
on these points which was proposed in comments and the hearing
testimony. {(P.C. 46,49, and 51; R. 114%-1179.) Where such
detail merely provides examples, {R., 1137-1143.} the Board is not
persuaded that it is helpful, and, in fact, believes it might
unduly focus the review on what, in practice, may turn out to be
inapplicable or ineffective predictors of useful life. (R,
1043.) It may alsc imply that other predictors are less valid.
(R. 1166.) There is not cnough information in this record for
the Board to determine whether "profit margl " fproduct
aquality,” "corporate marketing strategices” or other suggested
"examples” of these factors are valld predictors of useful life.
Until more information is developed on these polnts, the Board
believes it would be unwise to reguire the Agency to consider
them in every situation, as would be reguired by the proposed
amendments. Rather, those factors which the Agency "reasonably
construes as bearing on the useful 1ife” will provide the
standard for review of appropriate predictors. As one witness
pointed out (R. 1138}, there is no right to third party appeals
on these permit decisions; however, this is not unlike other
permit decisions. PFurthermore, as stated above, the Board does
not believe the proposed detail would provide greater protection
of the public interest than a comprehensive review of all
relevant predictors.

*On a point related to the "economic viabilitv® considera-
tion, one witness raised a guestion as Lo whether the useful
life provisicn should be clarifised to insure that an emission
source which is planning to eventually shutdown fox solely
economic reascng coulid not obtain an emission reduction credit
for that periocd. (R.1149-1151.} This should not be necessarv.
Both the Act and ACS rules reguire the impact of the ACSE to be
environmentally eqguivalent to that which would otherwise be
achieved and maintained under existing veguirements. Therefore,
under the existing language no credit is availlable in such a
situaticn. {See June 2, 1983 Opinion and Order of the Board,
R81~20, Docket A, pp. 15-~16, 21.} The Board also notes that the
shifting of production to ancther emission source outside the ACS
would be prohibited by Section 202.306{(k} in conjunction with
202.111{by.

KR.4R7



Finally, the revised proposal contains a new subsection (c)
which requires the Agency to make an appealable record of what it
has considered and the basis of its useful life determination.
While this information would not appear in the permit, it would
form a part of the permit file and provide a basis for Board
review on appeal.

ORDER

Section 202.401: Duration

a)

A permit containing an ACS shall be issued for no
longer than five years, or for such shorter period
as the Agency may specify as necessary for periodic
review of the ACS or to accomplish the purposes of
the Act or of this Chapter. However, an ACS permit
may not be issued for a period of time which is greater
than the useful life of an emission source which
contributes an emission reduction to the ACS. The
burden of proving the useful life of the emission
source is on the applicant. ¥Fer-the-purpese-of
this~secbiony-a-shuktdewn-enissien-securee~shati-be
deemed-to-have-a-usefut-tife-gf-no-more~than-£ive
vearas

Upon the initial issuance or renewal of an ACS permit,

the Agency shall consider all factors which it reason-
ably construes as bearing upon the useful life of an
emission source which contributes an emission reduc-
tion to the ACS. Where a shutdown emission source
contributes an emission reduction to an ACS, the
Agency shall specify the useful life of the shut-

down emission source in a permit condition. Factors
which the Agency considers shall include, as a
minimum:

1) The anticipated useful life of the principal
components of the emission source upon purchase;

2) The physical condition of the principal components
of the emission source;

3)  The technological acceptability of the emission
source;

4) The economic viability of the emission source;
and

5) The demonstrated useful life of emission sources

of the same category or functional type.
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c)  The Agency shall make a record of the factors considered
and the basis for its initial or modified determination
of useful life made pursuant to subsection (b]}.

IT IS SO ORDERED.

I, Christan L. Moffett, Clerk of the Illinois Pollution
Control Board, herebyﬁiertify that the above Opinion and Order
was adopted on the &9 day of . s 1983 by a vote of

1-©

5%%1 tan Clerk
Illinois Pollution Control Board
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