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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLERK’S OFFICE

Midwest GenerationEME, LLC ) OCT 062005
Petitioner ) PCB 04-185 STATE OF ILLINOI

) TradeSecretAppeal Pollution Control Board
v. )

)
Illinois EnvironmentalProtectionAgency, )

Respondent )
MEMORANDUM IN OPPOSITIONTO MIDWEST

GENERATION’SMOTION TO STAY PROCEEDINGS

PreliminaryStatement

RespondentIllinois EnvironmentalProtectionAgency(“IEPA”) submitsthis

memorandumin oppositionto themotion by PetitionerMidwest GenerationEME, LLC

(“Midwest Generation”)to stayPCB04-185. Theentirebasisfor therequestis apurported

“proceeding”underwaybeforetheUnitedStatesEnvironmentalProtectionAgency(USEPA)

concerningthedocumentsatissuehere. But in fact, thereis no suchproceeding. USEPAis in

thepreliminarystagesofmaking its initial administrativedecisionwhetherto releasethe

documentsat issuein thePCBproceedingpursuantto a federalFreedomof InformationAct

(FOIA) requestby theSierraClub. Oncethat decisionis finalized,theremaybeabasisfor

Midwest Generationor theSierraClub to commenceafederalcourtchallengeto that decision.

Right now, however,a staywould bewoefullypremature. It would, moreover,beextremely

prejudicialto respondentIEPA, whichhasa stronginterestin thetimely releaseofinformation

concerningCleanAir Act complianceto thepublic.
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Facts

RespondentacceptsMidwest Generation’sstatementof factssolelywith respectto the

chronologyofeventsset forth in it, andnotwith respectto anyqualitativedescriptionsofthose

events.

Argument

Point I

THEREEXISTS NO LEGAL OR EQUITABLE BASIS FOR
GRANTING THE STAY REQUESTEDBY MIDWEST GENERATION

Theprovisionin theBoard’srulesgoverningmotionsto stay,35111.Adm. Code101.514,

doesnotspecifygroundsfor grantingsuchmotions. Accordingly,asMidwest Generation

acknowledges,theBoardlooks to theIllinois SupremeCourt standardfor determiningwhether

to staya“later-filed action.” MatherInvestmentProperties,L.L.C. v. Ill. StateTrapshooters,

PCBNo. 04-29,2005 WL 1943585(2005)(MidwestGenerationbrief at 7), citing A.E. Staley

ManufacturingCompanyv. Swift & Company,84111.2d 245, 245, 419 N.E.2d23, 27-28(1980).

This standardis afour-factortest: “comity; preventionofmultiplicity, vexation,andharassment;

likelihoodof obtainingcompleterelief in theforeignjurisdiction; andtheresjudicataeffect ofa

foreignjudgment.” MatherInvestmentProperties,2005WL 1943585at * 10. In evaluatingthe

“multiplicity” prong,theprimarygroundrelieduponby Midwest Generationin its motion, the

Boardin turn looks to thedefinition in its regulationsofa “duplicative” matter,which is one

“identical or substantiallysimilarto onebroughtbeforetheBoardor anotherforum.” 35 Ill.

Adm. Code101 .202;Village ofForestParkv. Sears,Roebuck& Co.,PCB 01-77,2001 WL

179913 at *3..4 (2001).

This standard precludes the relief that Midwest Generation seeks here, for onesimple

reason: there is no proceeding pending before USEPAto trigger its applicability. USEPA is
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merelyin theprocessof evaluatinga FOIA requestprior to makinganinitial determination.

This activity doesnot constituteanongoing,duplicativeproceedingthatcould serveasthebasis

for stayingacasebeforetheBoard.

TheBoardhasheldthat acasebeforeit is “duplicative” under§ 101.202only if the

secondmatteris apendingadjudicatoryproceeding. An agency’sinternaldecisionmaking

process,or evenpreliminaryenforcementstepsshortof filing an action,simply do not constitute

a sufficientlydeveloped“matter” to warrantstayingall relatedBoardproceedings.In Finleyv.

IFCO ICS-Chicago,Inc., PCB02-208(2002),theBoardexpresslydeclinedto find a complaint

beforeit “duplicative” on thegroundthatUSEPAwasinvestigatingthesamematterandhad

issueda noticeofviolation:

Perhapsmostimportantly, however,USEPA’sissuanceof theNOV is only a
preliminaryenforcementstepfollowing aplantinspection.It doesnotmeanthat
thematteris before“anotherforum” within themeaningof“duplicative.” The
NOV doesnotpurportto commence,or to be theproductof, an adjudicatory
proceedingby atribunal,eitheradministrativeor judicial. Investigationby the
governmentofpotentialviolationsdoesnot renderduplicativeacitizen
complaint, formally filed with theBoardunderSection31(d)oftheAct. See
UAW v. Caterpillar. Inc.,PCB94-240,slip op. at 5 (Nov. 3, 1994)(Illinois
EnvironmentalProtectionAgency’s(IEPA) voluntarycleanupprogramis not
another“forum”); White v. VanTine,PCB94-150,slip op. at 2 (June23, 1994)
(“investigationby [IEPA] or amunicipalitydoesnotprecludethematterfrom
beingbroughtbeforetheBoard”); Gardnerv. Twp. High SchoolDistrict 211,
PCB0 1-86, slip op. at3 (Jan.4, 2001)(Cook CountyDepartmentof
EnvironmentalControl’s investigationof countycodecompliancenot
duplicative).TheBoardis notprecludedfrom acceptingcomplaintsmerely
becauseit is possiblethat anothermattermay, at somelater date,endup in court
orbeforea USEPAadministrativelaw judgeorreviewpanel.

~4.,slip op. at 9. $~alsoMateTechnologiesv. F.T.C. AmericaCorp.,PCB04-75,2004WL

604916at * 6 (2004)(“The Boardhasclearlystatedthat preliminaryenforcementstepsdo not

meanthematteris beforeanotherforum for thepurposesof dismissal,andthat investigationby

the governmentofpotential violationsdoesnotrenderduplicativea citizencomplaint, formally
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filed with theBoard”).

Similarly, theSupremeCourt in articulatingthe testfor grantingastayin A.E. Staley

ManufacturingCompany,andothercourtsandtheBoardin applyingthat test,haverepeatedly

madeclearthat its purposeis avoidingmultiplicity of litigation. j~.,84 Ill.2d at252; Village of

Mapletonv. Cathy’sTap,313 Ill.App.3d 264,266 (3~Dist. 2000); MatherInvestment

Properties.LLC at * 12. As with the“duplicative”actioncriterion, it is plainly not intendedto

applywhereno secondadjudicatoryproceedingis pending.

Here,theactionstakento dateby USEPAare, if anything,evenmorepreliminarythan

thosetakenin Finley andtheothermatterscited. Neitheris thereany basisto concludethatan

adjudicatoryproceedingwill necessarilyarisein thefutureconcerningtheFOIA request.It is

impossibleto know in advancewhatgroundsUSEPAwill rely on, and whetherthosegrounds

will providethebasisfor a crediblefederalcourtchallenge.In anyevent,themerepossibility

that achallengeto USEPA’sdecisionmaybe filed ata later datecannotprovideabasisfor

stayingPCB 04-185undertheIllinois SupremeCourt test. TheBoardhasexpresslyheld that

this testis only applicableasgroundsfor stayof a“later-filed action,” i.e., an actionfiled with

theBoardsubsequentto theactionit is saidto duplicate. Village ofForestPark,2001 WL

179913 at 6.

Even if one were to apply the Supreme Court’s four-factor Supreme Court test here, the

threefactorsin additionto duplicativenessall militate againstgrantinga stay. $çç A.E. Staley

ManufacturingCompany,84 III. 2d at 245. With respectto comity, USEPAmight choosenot to

decideat all thequestionof whetherthedocumentsconstitute“emissiondata” underfederal

CleanAir Act § 114, andmayinsteaddecidethematterbasedsolelyon generalrulesgoverning

confidentiality. No principleofcomity rendersUSEPAamoreappropriateforum for
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interpretingthoserulesthantheBoard. It is alsoentirelypossiblethat USEPAwouldnot afford

completereliefto eitherparty in theBoardproceeding,asit maychooseto releasesome

documentsandnotothers. And USEPA’sdecision,althoughit would be persuasiveauthority,

would haveno rc~judicataeffect on theBoard.’

Finally, in applyingtheSupremeCourt test,theBoardmustnotonly considerthefour

prongsof thetestitself, butprejudicethat a staywould causethenon-movingparty. Village of

Mapleton,313 Ill.App.3d at 267. Here, thatprejudicewouldbe substantial.USEPA’strack

recordin thismatterthus far doesnot suggestan inclinationto decideit expeditiously. IEPA has

a stronginterestin ensuringthat thepublic receivespromptly the informationregarding

environmentalcomplianceto which it is entitled— particularlywhere, ashere,theinformation

concernscompliancewith CleanAir Act provisionsessentialto protectingpublic health.2

Puttingoff theBoard’sdecisionon that questionuntil USEPAgetsaroundto makinga decision,

andpossiblyuntil a federalcourt rulesonachallengeto that decision,would grosslyand

unjustifiablyinterferewith thatinterest.

PointIT

MIDWEST GENERATION HAS FAILED TO PROVIDE
THE REQUIREDWAIVER OF THE DECISION DEADLINE

The Boardrule authorizingstay motions, 35 Ill. Adm. Code 101.514,expresslyrequires

‘Respondent’ssuggestionthat allowing the Boardproceedingto continuewouldprovideFOIA requestorswith
incentiveto “circumvent”anagency’sconfidentialitydeterminationis baseless.A partyseekingdocumentsin the
handsof thegovernmentwill, as did SierraClub, as a matterofcourserequestthemfromall agenciesknownto
havethem. The factthat thoseagenciesmay useseparateprocessesandtimetablesto decidethe requestsdoesnot
constitute“circumvention” of anyof them. Here,moreover,as respondentobserves,thecriteriato beappliedby the
BoardandUSEPAare roughlysimilar, sothereis no questionof SierraClub havingshoppedfor a forum with more
favorablecriteria.
2 TheUSEPAinformation requests,the responsesto whichwere requestedby SierraClub, were all directed
specificallytowarddeterminingwhetherits facilities were emittingpollutantsin violationof the CleanAir Act New
SourceReviewstandards,which require oldercoal-firedplantsthat performmajormodificationsresulting in
increasedemissionsto upgradetheirpollution controlequipment.SeeCleanAir Act § 11 l(a)(4), 42 U.S.C.
741 l(a)(4).
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that any suchmotion “be accompaniedby. . . a waiverofany decisiondeadline.” No such

waiverwasincludedwith Midwest Generation’smotion. Accordingly, themotion shouldbe

denied.

Conclusion

Fortheforegoingreasons,IEPA respectfullyrequeststhat Midwest Generation’smotion

for astaybe denied.

Dated: Chicago,Illinois
October6, 2005

Respectfullysubmitted,

LISA MADIGAN, AttorneyGeneralofthe
StateofIllinois

MATTHEW DUNN, Chief, Environmental
Enforcement!
AsbestosLitigation Division

BY:~
Ann lexander,Assist~ntAttorneyGeneraland
EnvironmentalCounsel
PaulaBeckerWheeler,Assistant Attorney

General
188 WestRandolphStreet,Suite2001
Chicago,Illinois 60601
312-814-3772
312-814-2347 (fax)
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Petitioner ) PCB 04-185

) Trade SecretAppeal
v. )

)
Illinois EnvironmentalProtectionAgency, )
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CERTIFICATE OF SERVICE

I herebycertify that I did on the~ dayof October,2005 sendbyFirst ClassMail,

with postagethereonfilly paidand depositedinto thepossessionof the United States

PostalService,one(1)original andnine(9) copiesof thefollowing instrumentsentitled

Notice of Filing andMemorandumin Oppositionto Midwest Generation’sMotion to

Stay Proceedings,to

To: DorothyGunn,Clerk
Illinois Pollution ControlBoard
100 WestRandolph
Suite 11-500
Chicago,Illinois 60601

anda trueandcorrectcopyof thesameforegoinginstruments,byFirst ClassMail with

postagethereonfully paid anddepositedinto thepossessionoftheUnitedStatesPostal

Service,to:

SheldonA. Zabel
Mary A. Mullin
AndrewN. Sawula
SchiffHardin LLP
6600SearsTower
Chicago,Illinois 60606

Dated: Chicago,Illinois
October6, 2005



LISA MADIGAN, AttorneyGeneralof the
Stateof Illinois

MATTHEW DUNN, Chief, EnvironmentalEnforcement!
AsbestosLitigation Division

BY: .~.

exander, Assistaht Attorney General and
EnvironmentalCounsel

188 WestRandolphStreet,Suite2000
PaulaBeckerWheeler,AssistantAttorney General
Chicago,Illinois 60601
312-814-3772
312-814-2347 (fax)


