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STATE OF ILLINOIS
Pollution Control Board

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
PEOPLE OF THE STATE OF ILLINOIS,

Complainant,

PCB No. 03-191
(Enforcement)

VS,

)

)

)

)

)

)
COMMUNITY LANDFILL COMPANY, )
INC., an Illinois corporation, and )
the CITY OF MORRIS, an Illinois )
municipal corporation, )
)

Respondents. )

RESPONDENT COMMUNITY LANDFILL COMPANY INC.’S MOTION TO STRIKE
PORTIONS OF COMPLAINANT’S MOTION FOR SUMMARY JUDGMENT

Respondents Community Landfill Company, Inc., ("CLC" or “Respondent”) by and
through its attorneys LaRose & Bosco, Ltd., and pursuant to 35 IIl.Adm. Code 101.500 and 735
ILCS 5/2-615, hereby moves the lilinois Pollution Control Board (“Board”) to strike portions of
Complainant’s Motion for Summary Judgment and in support thereof, states as follows:

FACTS
1. On April 16, 2003, the Complainant filed its Complaint alleging that CLC
violated Section 21(d)(2) of the Act, 415 ILCS 5/21(d)(2) (2002) and 35 Ill.Adm. Code
Sections 811.700(f) and 811.712. (See Exhibit A, Complaint).
2. This one-count Complaint alleged that that CLC had not obtained the proper
financial assurance as required by the Act. (Ex. A).
3. This Complaint asked the Board to conduct a hearing, find CLC in violation,

order CLC to obtain financial assurance and assess a civil penalty. (Ex. A).



4. On July 21, 2005, the Complainant filed its Motion for Summary Judgment on the
allegations set forth in its Complaint. (See Exhibit B, Motion for Summary Judgment, without
exhibits).

5. In addition to requesting summary judgment on the initial allegations,
Complainant alleges for the first time in any pleading in this matter that CLC has continued
disposal operations at the Landfill. (See. Ex. B, page 4, Para. 7; page 8§, para. 17). The
Complainant includes an affidavit from Mark Retzlaff,

6. In addition to this allegation, the Complainant also asks the Board to order CLC
to “cease and desist from transporting and depositing any additional material at the Landfill.”
(See Ex. B, page 16, para. 38(3)). Like the additional allegations referenced in the above
paragraph, this additional request for relief is above and beyond the initial relief sought in the
Complaint.

7. For the reasons stated in the Argument section of this Motion, CLC asks that this
Board strike the portions within the Complainant’s Motion for Summary Judgment that contain
new allegations and separate relief above and beyond those set forth in its initial Complaint.

ARGUMENT
In its Motion for Summary Judgment, Complainant launches a specific allegation of
dumping against CLC. This off-handed allegation marks the first such notice to CLC of any
further violations of the Act. The procedural rules require the Complainant to seek permission

from the Board before alleging new facts and allegations. See People of the State of Illinois v.

Petco Petroleum Corp., 2005 WL 1255250, page 3 (2005). In any Motion to Amend a complaint,

the Complainant must also provide just and reasonable cause for the amendments. Id. By



circumventing the Board’s own procedural rules, the Complainant has denied CLC’s right to
notice and an opportunity to be heard on these new allegations.

Similarly, in its Motion for Summary Judgment, Complainant also asks for relief not
initially sought in its complaint. First, it asks for “interim relief in the form of an Order stopping
additional dumping.” Exhibit B, page 15, para. 38. Second, the Motion asks the Board to order
the CLC to “cease and desist from transporting and depositing any additional material at the
Landfill.” Id., page 16, para. 38(3). By requesting such relief, Complainant is asking for relief
above and beyond what was initially plead in their complaint, which contained allegations of
failure to provide financial assurance. According to the procedural rules, the party filing the
Motion for Summary Judgment “may move the Board for summary judgment for all or any part
of the relief sought.”” 35 IL ADC 101.516(a). This additional requested relief 1s plainly different
than the relief initially plead.

Second, while the Board does have the power to issue a cease and desist order, it may
only do so upon issuing a final order. 415 ILCS 5/33(a) and (b). The Board may only issue such
final orders “after due consideration of the written and oral statements, the testimony and
arguments that shall be submitted at the hearing.” Id. To date, the Board has not had an

opportunity to make such considerations, making any cease and desist order premature.

WHEREFORE, for the reasons stated above, Respondents ask the Board to strike the
portions within the Complainant’s Motion for Summary Judgment that contain new allegations

and separate relief above and beyond those set forth in its initial Complaint.



Mark A. LaRose

Clarissa C. Grayson

LAROSE & BOSCO, LTD.
Attorney No. 37346

200 N. LaSalle Street, Suite 2810
Chicago Iilinois 60601

(312) 642-4414

Fax (312) 642-0434

Respectfully submitted,

C (o L G

Attorney for Community LandfillCompany



CERTIFICATE OF SERVICE

I, Clarissa C. Grayson, an attorney hereby certify that I served a copy of the foregoing
RESPONDENT COMMUNITY LANDFILL COMPANY INC.’'S MOTION TO STRIKE
PORTIONS OF COMPLAINANT’S MOTION FOR SUMMARY JUDGMENT by placing the
same in the United States Mail, first-class postage prepaid this 3rd day of October 2005,

addressed as follows:

Mr. Christopher Grant Mr. Scott Belt
Environmental Bureau Scott Belt and Associates, PC
Assistant Attorney General 105 East Main Street

188 West Randolph Street Suite 206

20th Floor Morris, Iilinois 60450
Chicago, Illinois 60601

Mr. Bradley Halloran Mr. Charles F. Helsten
Hearing Officer Hinshaw & Culbertson, LLP
Illinois Pollution Control Board 100 Park Avenue

100 West Randolph P.O. Box 1389

Suite 11 Rockford, Illinois 61105-1389

Chicago, Illinois 60601

(OoirnC Gie o

One of the Attorneys for Commuitity Landfill Co.

Mark A. LaRose
Clarissa C. Grayson
LaRose & Bosco, Ltd.
Attorney No. 37346
200 N. LaSalle Street
Suite 2810

Chicago, Illinois 60610
(312) 642-4414
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD BRECEIVED

CLERK'S OFFICE
PREOFLE QF THE STATE OF ILLINOIS, ‘
APR 16 2003
Complainant,
STATE OF ILLINOQIS
vs. PCB No.()3Z.- [% Pollution Contro! Board

{Enforcemsnt)

an Illinecis corporation, and _
the CITY OF MORRIS, an Illinois

)
)
)
)
)
COMMUNITY LANDFILL COMPANY, INC., )i
)
)
municipal corporation, )
)
)

Respondents.

COMPLATNT
Complainant, PEOPLE OF THE STATE OF ILLINOIS, by LISA
MADIGAN, At:orney Genéral of the State of Iliinois, complains of
Respondents, COMMUNITY LANDFILL COMPANY, INC., an Illinois
dorporation, and the CITY OF MORRIS, an Illinois municipal

corporation, as follows:

‘COUNT I
FAILURE TO PROVIDE ADEQUATE FINANCTAL ASSURANCE

1. This complaint is brought by LISA MADIGAN, Attorney

General of the State of Illinois, on her own motion and at the

request of the Illinois Environmental Protection Agency

(*Illinois EPA”) pursuant to Section 31 of the Environmental

Protection Act, (“Act”), 415 ILCS 5/31 (2002).

2. The Illinois EPA is an administrative agency of the

State of Illineis, created pursuant to Section 4 of the .Act, 415

ILCS 5/4 (2002),'and.i5'charged inter alia, with the duty of

1 : - EXHIBIT

A




enforcing the Act.

3, Respondent CITY OF MORRIS (*City”), is an Illinoig

municipal corporation, organized and operating éccording to the
laws of the State of Illinois, and located in Grundy County,

| Illinois. The City is the owner of the Morris dommunity
Landfill, a speoial wasté-and‘municipal solid waste landfill
located at 1501 Ashley Road, Morris, Grundy County, Illinois.

4. The Morris Community Landfill is approximately 119
acres in area, and is divided into two parcels, designated parcel
“A", oonsistinglof approximately 55 acres, ond parcei “B",
consisting of approximately 64 acres.

5. Reépondent COMMUNITY LANDFILL COMPANY, INC. (“CLC") is
an Illinois corporation, duly authorized to transact business in

the State of Illinois. CLC is the operator of the Morris

Community Landfill, and manages day-to-day operations of both

parcels at that site.

6. From at least June 1, 2000 until the time of filing

this Complaint, Respondents have arranged for and supervised the
deposit of waste, including municipal solid Qaste,'garbage, and
.special waste, into waste cells at the Morris Community Landfill.
7. ‘As owners and operaﬁors cf the Morrio Community
Laﬁdfill, the-city and CLC are required by Section 21.1(d) of the‘

Act, 415 ILCS 5/21.1(d) (2002), to apply for and obtain landfill

permits, including operating, significant modification, and other



municipal solid waste permits, from Illinois EPA.

8. On August 4, 2000, Respondents were igsued Significant

Modification Permit Numbers 2000-155-LFM, covering Parcel A, and
2000-156-LFM, c¢covering Parcel B. ©On June 29, 2001, the
Respondents were issued Permit Modification No. 2 for parcels A &

B. On January 8, 2002, the Respondents were issued Permit

Modification No. 3 for Parcel A.

8. From at least June 1, 2000 until the time of filing
this Complaint, Reépondents have conducted disposal operations on
parcels “A” éﬁd “B” of the Morris Community Landfill. During
this pericd, the sole-assurance of closure and post closure costs
provided by Respondents te Illinois EPA has been three separate
-performance bonds underwritten by the Frontier:Insurahce Company .
10. ©On June 1, 20C0, the United States Treasury Department
removed Frontier Insurance Company from the compilation of

acceptable surety companies listed in the United States

Department of Treasury publication “Circular 570".

11. At no time from June 1, 2000 until the filing of this

complaint, has Frontier Insurance Company been added back to the

“Circular 570" list of.acceppabie suréty companies.

12. Section 21 of the Act, 415 ILCS 5/21 (2002} provides,

in pertinent part, as follows:
No-perSOn Shall:

* * %*



(d) Conduct any waste-storage, waste-treatment or
waste-disposal operation:

* s* *

{(2) in violation of any regulations or standards
adopted by the Board under this Act....

* * *

13. Pursuant to authority granted by the Act, the Illinois

Pollution Control Board has promulgated regulations requiring and

regulating closure and post-closure financial assurance for
municipal solid waste landfills. These regulations are codified

at 35 I1l. Adm. Code, Subtitle G, Subchapter I, Subpart G (“Board

Financial Assurance Requlations”).

14, Section 811.700 of the Board Financial Assurance

Regulationsg, 35 Ill. Adm. Code 811.700, provides, in pertinent

part, as follows:

* * *

(f) On or after April 9, 1997, no person, other than -
the State of Illinecis, its agencies and
institutions, shall conduct any disposal
operations at an MSWLF unit that requires a permit
under subsection (d) of section 21.1 of the Act,
unless that person complies with the financial
assurance requirements of this Part.

15. Section 811.712 of the of the Board Financial Assurance

regulations, 35 Il11l. Adm. Code 811.712, provides, in pertinent
part, as follows:
* * . *

(b) the surety company issuing the Bond shall be

licenced to transact the business of insurance by



le.

.the Department of Insurance, pursuant to the
Illinois Insurance Code [215 ILCS 5], or at a
minimum the insurer must be licensed to transact
the businegs of ingsurance or approved to provide
insurance as an excess or surplus lines insurer by
the Insurance Department of one or more states,
and approved by the U.S. Department of the
Treasury as an acceptable surety. Section
21.1(a.5) of the Act, [415 ILCS 5/21.1(a.5)].

BOARD NCTE: The U.S. Department of the Treasury
lists acceptable sureties in its Circular 570.

Section 3.26 of the Act, 415 ILCS 5/3.26 (2002),

provides the following definition:

17.

“PERSON” is an individual, partnership, co- -
partnership, firm, company, limited liability
company, corporation, associlation, joint
stock company, trust, political subdivision,
state agency, or any other legal entity, or
their legal representative, agent or assigns.

Respondent CLC, an Illinois corporation, and Respohdent

City of Morris, a political subdiviéion, are “person(s]” as that

term is defined Section 3.26 of the Act, 415 ILCS 5/3.26 (2002).

18,

provides,

Section 3.85 of the Act, 415 ILCS 5/3.85 (2002),

2 follows:

“Municipal Solid Waste Landfill Unit” or MSWLF unit”
means a contiguous area of land or an excavation that
receives household waste, and that is not a land
application unit, surface impoundment, injection well,
or any pile of noncontainerized accumulations of solid,
nonflowing waste that is used for treatment or storage.
A MSWLF unit may also receive other types of RCRA
Subtitle D wastes, such as commercial solid waste, ,
nonhazardous sludge, small quantity generator waste and
industrial solid waste. 8Such a landfill may be '
publicly or privately owned. A MSWLF upnit may be a new
MSWLF unit, an existing MSWLF unit, or a lateral

. expansion. A.sanitary landfill is subject to

regulation as a MSWLF unit if it receives household

5‘



waste.

19, Parcels “A” and “B” of The Morris Communiﬁy Landfill
are “Municipal Solid Waste Landfill unit(s]®, and “MSWLF unitfsl}”
as those termg are defined in Section 3.85 of thé Act, 415 ILCS
5/3.85 (2002).

20. Section 3.53 of the Act, 415 ILCS 5/3.53 (2002),

'pfovides, in pertinent part, as follows:

“WASTE" means any garbage...or any other digcarded
material, including any solid, liquid, semi-solid, or
contained gasecus material resulting from industrial,
commercial, mining and agricultural operations, and
from community activities....
21. Section 3.08 of the Act, 415 ILCS 5/3.08 (2002),
prOVides, as follaows:

“Disposal” means the -discharge, deposit,

injection, dumping, spilling, leaking or

placing of any waste or hazardous waste into

or on any land or water or into any well so

that such waste or hazardous waste or any

22. From at least June 1, 2000 until the time of filing

this complaint, Respondents arranged for and supervised the
deposit of special waste, municipal sclid waste, garbagde and
other waste at the Morris Community Landfill. Respondents
thereby conducted a “waste disposal operation”‘as those terms are
' defined in the Act.
23. From June 1, 2000 until the time of filing this

" complaint, Reépondents have conducted dispoSai operations at both

parcel “A” and parcel “B¥ of the Morris Community Landfill, with



closure and post-closure financial assurance solely in the form
of three performance bonds from Frontier Insurance Company, a
company not listed in United Stated Department of the Treésury
“Circular 570", and therefore not meetipg thé requireﬁents of 35
I11. Adm. Code 811.712. Respondents have thereby viclated
Sections 811.700(f) and 811.712. of the Board Financial Assurance
Regulations, 35 Ill, Adm. Code 811.700(f) and 811.712, and have
‘thereby also violated Section 21(d) (2) of the Act, 415 ILCS
5/21(d) (2) (2062). | | |
WHEREFORE, Complaiﬁant, PEOPLE OF THE STATE OF ILLINOIS,

respectfully requests that the Board enter an order againét the

-Respondents, COMMUNITY LANDFILL COMPANY, INC. and the CITY OF

MORRIS on Count I:

1. Authorizing a hearing in this matter at which time the

Regpondents will be‘required to answer the allegations herein;
2. Finding that the Respondents have violated Section

21(d) (2) of the Act, 35 I1l. Adm. Code 811.700(f), and 35 I1l.
Adm, Code 811.712;

3. Ordering the Respondents to immediately obtain, and

provide to Illinois EPA, landfill closure and post-closure

financial assurance meeting the requirements of the Board
Financial Assurance regulations;

4. Ordering the Respondents to cease and desist from any

further violations of Section 21(d) (2)of the Act, 35 Ill. Adm. .



Code 811.700(f), and 35 I1l. Adm. Ccde 811.712;

5. Assessing a civil penalty of Fifty Thousand Dollars

(§50,000.00) against the Respondents for each violation of the

Act and pertinent regulations, and an additional ciwvil penalty of

Ten Thousand Dollars ($10,000.00) for each day of violaticn;

6. Ordering the Respondents to pay all costs, pursuant to

Section 42(f) of the Act, including attorney, expert witness, and

consultant fees expended by the State in its pursuit of this

action; and

7. Granting such other relief as the Board deems

appropriate and just.

PEOPLE OF THE STATE OF ILLINOIS,

' LISA MADIGAN
Attorney General of the
State of Illinois

MATTHEW J. DUNN, Chief

Environmental Enforcement/Asbestos
Litigation Division

RWMMQ(

ROSEMARIE CAZEAUQ chi
Env1ronmen Buréauy_
Assistant Attorney Gederal




OF COUNSEL

CHRISTOPHER GRANT

Assistant Attorney General
Environmental Bureau

188 W. Randolph St.20th Floor
Chicago, Illinois 60601

(312) 814-5388




" BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
PEOPLE COF THE STATE OF ILLINOIS,

)
‘ )
Complainant, ;
vs. ) ECEB No.

. ) {(Enforcement)
COMMUNITY LANDFILL CCOMPANY, INC., )}
an Illinois corporation, and )
the CITY OF MORRIS, an Illincis }
municipal corporation, )
}
Respondents., )

CERTIFICATE OF SERVICE

I, CHRISTOPHER GRANT, an attorney, do certify that I caused
to be served this 1é6th day of April, 2003, the foregoing

Complaint and Notice of Filing upon the persons listed below by

certified mail, and addressed to:

FOR COMMUNITY LANDFILL COMPANY, INC.
Mr. Mark La Rose, Registered Agent
734 N. Wells Street '

Chicago, Illincis 60610

FOR CITY OF MORRIS

The Honorable Richard Kopczick, Mayor
320 Wauponsee Street

Morris, Illincis 60450

" CHRISTOPHER GRANT



' BEFORE THE ILLINOIS POLLUTION CONTRCL BOARD
PECPLE OF THE STATE OF ILLINOIS,

Complainant,

Vs, PCB No.

(Enforcement)

an Illinois corporation, and
the CITY CF MORRIS, an Illinois

)
)
)
)
)
COMMUNITY LANDFILL COMPANY, INC., )
)
. )
municipal corporation, }
)
)

Respondents.

CERTIFICATE OF SERVICE

I, CHRISTOPHER GRANT, an attorney, do certify that I caused

to be served this 16th day of April, 2003, the foregoing

Complaint and Notice of Filing upon the persons listed below by

certified mail, and addressed to:

FOR COMMUNITY LANDFILL COMPANY, INC.

Mr. Mark La Rose, Registered Agent
734 N. Wells Street ‘

Chicago, Illinois 60610

FOR CITY OF MORRIS
The Honorable Richard Kopczick, Mayor

320 Wauponsee Street

Morris, Illinois 60450
i/

CHRISTOPHER GRANT
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BEFORE THE ILLINOIS POLLUTION CONTROL BCARD

| ECcEIVED
PEOPLE OF THE STATE OF -ILLINOIS, CLERK‘SOFF'LGE
Complainant, JUL 21 2003
FILLINOIS

Ve PCB No. 03- p%uunon Contro Board

)
)
)
)
)
' . ) (Enforcement-Land) .
COMMUNITY LANDFILL COMPANY, INC., ) * , !
)
)
)
)
)

an Illinols corporation, and
the CITY OF MORRIS, an. I111n01s
municipal corporatlon,

Respendents,

COMPLAINANT'S MOTION FOR SUMMARY JUDGEM#NT

NOW COMES the Complainant, PEOPLE OF THE STATE OF ILLINOIS,
through its attorney, LISA MADIGAN, Attorney Geﬁeral of the S8State
of Illinois, and requests that the Illinois. Pollutien Control
Boarxd: {“*Board”) grant, pursuant to 35 Il1l. Adm. Cocde 101,516,
summary judgment‘in'fa#or gf Complainant and agéinst the

Respondents, COMMUNITY LANDFILL COMPANY, and the CITY OF«MORRIS.

In supporﬁ thereof, Complainant states as follows:
I. I’NTRODUCTION/BAOKGROUND

1. OniApril 16, 2003, the State filed its Complaint, on
referral from the Illinois Enyirénmental Protectién Agency
pursqant to Section 31 of thé Illinois Environmental Protection
Act (“Act”), 415 ILCS 5/31 (2002) . lThe Sﬁate alleges that the
Respondents violated Section 21(d).(2) of‘the Act, 415 IL.CS
5/214(4) (2) '(27002), and 35 I1l. Adm. Code Sections ai1.7oo (£},

and 811.712, through failure to provide adeqguate financial

-1-




aSéurande for élosure/post-closure acﬁivities at the Mor;is.
Communify Landfill, Morris, Grundy County Illinois (“Landfili")-
Financial‘assurance is reQuired'by 35 Ill. Adm. Code, Part 811,
Subpart>G.

2. Upon épplication by‘the‘ResPondents,-on.Auguét 4, 2000
jIlliﬁois EPA.i;sued two signifiéaﬁt medification permitslto the
Resppndents,_2000~155-LFM‘for Pércél A [Exhibit AI,.and 2000-156-
LFM:for Parcel B.[Eghibit B]. The Réspondents.subsequently
obtaiﬁed ﬁarioﬁs moﬁifications to the Permité; ‘RBoth Permité (and
modifications thereto) weie issued.tblResﬁondent City of Morris
(*Morris”), aé owner, and Réspondent éommunity Landfily Company
(MCLCM), as operator; Pursuant to these permits, and the
provisiSns of the Board's.landfill_regulations, the Respondents
waere to provide a'total of_$;7,427,366;00.in compliant,financial
assufance, beginning in;2000. éee‘ﬁxhibit A,‘pJIQS, par. 6,
Exhibit B, p. 33, par. 6. |

.3. Section 21.1 of the Actlreqdires “persons” conduﬁting
waste disposal operations pursuant to an Illinois EPA-issued
rermit to poét Q.;.a pérformance bonrid or other security for the
purpoée‘of insﬁ:ing closure of the site and post closure care in

‘accordance with this Act and regulations adopteduthereunder....”
415 ILCS 5/21.1 (2002).

4.. Closure/post closure financial assurance must meet the

provisions of 35 Ill. Adm. Code 811,700, as further described by

=



35 I1l. Adm. Code Sections 811.706, 811.710 through 811.717, and
811.719-720. These regulations, and the Act, prohibit any person
from conducting waste disposal operations without adequate,
cbmpliant financial assurance, i.e. financial assurance meeting
the specific requireménts of these Board regulations.

5. The ReSpondents have failed to comply wiﬁh the
conditions of their permits and the peftinent regulations.
Instead, in 2000, the Respondents proviaed Illinois EPA wiﬁh
three surety bonds isﬁued by Frontier Insurance Company, an
inadegquate surety. .Copies of these bonds are attached hereto as
Exhibit C. |

6. Following denial of subseguent permit applications due
to inadequate financial assuran;e, the Respondents fully
litigated the issue of whether the Frontier Bonds met regulatory
requirements. In Communiﬁy Landfill Company and City of Mﬁrris
v. Illinois EPA, PCB 01—48/61-49 (Consolidated)(April 5, 2001,
slip op., at 29) [Exhibit D], the Board found that the amount of
financial assurance to be maintained by the Respondents was
$17,427,366.00. In Community Landfill Company and City of Morris
v. Illinois EPA, PCB 01-170 (December &, 2001, slip op. at
22) [Exhibit Ei, the Board found that the Frontier Bonds did not
meet the requirements of 35 Ill. Adm. Code 811.712ib). The Board
upheld the denial of the permit applications due to the

Respondents’ failure to provide adequate, compliant financial

3.



assurancef VOn'appeal, the_Appellate Court affirﬁed the Beocard’'s
finding. 331 Ill. App. 3d 1056 [Exhibit F]. The Illinois Supreme
Court subsequently denied the Respondents’ Petition for Leave Lo
Appeal. 202 Ill. 2d 600 (Dec. 5, 2002).

7. yAs the attached Exhibits demonstrate, the Respondents
have failed to provide any financial assurance meeting the
requirements of the Act orltheir pérmits. However, they have
continued operations, specifically waste disposal in pércel A at
the Landfill, without financial assurance.

8. This Motion seeks an order‘finding the Réspondents in
viclation of the pertinent reéulations and the Act; ordering the
ﬁéspondents to stop diéposal of_any material at the.siteiuntil
they comply with the Act, Beoard regulaticns, and relevant
Permits; ordering the_Resbondents to immediately provide
financial assurance meeting the réquiiements of thé Act, and

relevant permits; and setting a date for hearing on the issue of

Civil Penalty.

II. PRELIMINARY MATTERS

9. Complainant alleges that the Respondents‘have violated
3% Ill. Adm. Code Sections 811.700(f) and 811.712. Section
21(d) (2) of the Act, 415 ILCS 5/21(d) (2) (2002), provides that

violation of these regulétions are violations of the Act as well.

10. The pertineht sections of the Act and regulations

provide:



415 ILCS 5/21(d){2) (2002)

No persen Shall:

(d)

Conduct any waste-gtorage, waste-treatment or
waste-disposal operation:

* * *

(2) 1in viclation of any regulations or standards
adopted by the Board under this Act..

* * . *

(f)

35 I11. Adm. Code 811.700 (f)

* *® *

On or after April 9, 1%%7, no person, other than
the State of Illinois, its agencies and
institutions, shall conduct any disposal
operations at an MSWLF unit that requires a permit
under subsection (d} of section 21.1 of the Act,
unless that person complies with the flnanc1al
assurance regquirements of this Part.

35 I11. Adm. Code 811.712

(b)

* * *

the surety company issuing the Bond shall be
licenced to transact the business of insurance by
the Department of Insurance, pursuant to the
Iilinois Insurance Code [215 ILCS 5], or at a
minimum the insurer must be licensed to transact
the business of insurance or approved to provide
insurance as an excess or surplus lines insurer by .
the Insurance Department of one or more states,
and approved by the U.S. Department of the
Treasury as an acceptable surety. Section
21.1(a.5) of the Act, [415 ILCS 5/21.1(a.5)].



" BOARD NOTE: The U.S. Department of the Treasury
lists acceptable sureties in its Circular 570.

11. 1In its Answer, CLC admits that it is a “person”, as
defined. The City of Morris denies that it is a ‘“person” as
that term is used in the Act. However, RespondentrMorris édmits
that it is an ‘Illincis ﬁunicipal.corporation (Moxrris Answer,
par131. Section 3.315 of the Act, 415 ILCS 5/3.315 (2002),

defines “person” as follows:

“PERSON” iz an individual, partnership, co-
partnership, firm, company, limited liability
‘company, corporation, association, joint
stock company, trust, political subdivision,
state agency, or any other legal entity, or
their legal representative, agent or assigns.

12. As a municipal corporation, the City of Morris is a
‘political subdivision’, and therefore a “person”. The City of
Morris' denial of this allegation is frivolous.

13. . Resgspondent CLC admits that it was issued the following
permits: Significant Modification Permits No. 2000-155-LFM and
2000-156-LFM on August 4, 2000, Permit Medification No. 2 on June
29, 2001, and Permit Modification No. 3 oh January 8, 2002 [CLC
Answer, par. 8]. However, Respondent Morris denies that it was
‘issued these permits [Morris Answer, par. 8]. BAgain, Respondent
‘Morris’ denial is frivolous. Exhibits A and B clearly indicate
that the City was Permittée as ‘owner’. Sese aiso: Affidavit of
Brian White [Exhibit G, par. 7-8] regarding subsequent permits,

Moreover, Respondent Morris vigorously litigated the denial of
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its subsequent pe?mit applicat;ons in Case No. PCB 01-170, and
the Appellate Court. Respondent Morris’ standing in these cases
was as existing permit holder, andlapplicant for the {(denied)
modifications. There is no genuine question that Responaent
Morris is Pefmittee under all relevant Landfill permits.

14. _Seétion3.285'of the'ActJ‘415 ILCS 5/3.285 (2062),

provides, as follows:

“Municipal Solid Waste Landfill Unit” or MSWLF unit”
means a contiguous area of land or an excavation that
‘receives household waste, and that is not a land
application unit, surface impoundment, injection well,
or any pile of noncontainerized accumulations of solid,

- nonflowing waste that is used for treatment or storage.
A MSWLF unit may also receive other types of RCRA
Subtitle D wastes, such as commercial =olid waste,
nonhazardous sludge, small guantity generator waste and
industrial solid waste. Such a landfill may be
publicly or privately owned. A MSWLF unit may be a new
MSWLF unit, an existing MSWLF unit, or a lateral
expansion. A sanitary landfill is subject to
regulation as a MSWLF unit if it receives household
waste.

15. Both Respondentsladmit,that'parcélé A & B Of the Morris
Community Lanafill are MSWLF units. Therefore the prbvisions of
35 T11. Adm. Code-811.700(f) apply to the entire Morris Cdmmunity
Landfill. | | |
III. THE.RESPONDENTS HAVE CONDUCTED A WASTE ﬁISPOSAL OPEkATION

a, Activities of Both'Respondents. | | |

16. Although the term ‘waste dispésal operation’-is not
defined in the Act,‘the facts show that both Respondents are

‘conducting a waste disposal operation’ at the Landfill, giving

N
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that term its common meaningi First, both Respondents were
issued permits for solid waste &isposal at the landfill. This
fact alone, és a mattér of law, demonstrates that both
Respondents were conducting a waste disposal operation.. In
addition, as ;hown by Exhibit H, the Respondents submitted
reports écknowledging thé féceipt of solid waste at the Landfill.
These reports were signed, under ocath, by the Mayor of the City
of Morrié and the President of CLC, and indicate dumping activity
during the years 2000, 2001; and 2002. Although the Respondents
have failed to submit these repérts for subsequent years‘[sée:
Affidavit of Ellen Robinson, Exhibit H, par. 7], as shown by the
Affidavit of Mark Retzlaff [Exhibit I, par. 11], waste disposal
at the Landfill haé centinued, in pércel A,‘through at ieast May
18, 2005. |

b. Activities of ReSponden; Community Landfill Company

17. Respondent CLC admits that it is the operator, and that

it manages day-to-day operations at the Landfill [CLC Answer,

par. 5]. It also admits that it was issued Significant
Modification Permits No. 2000-1S5-LFM, 2000-156-LFM, and
modifications issued on June 29, 2001 and January 8, 2002 [CLC
uAnswer, par. 8].- As shown by thelAffidavit of Mark Retzlaff
[Exhibit I], CLC employeé James Pelnarsh Sr. ééntinues to manage
Operatiohs at the Site. 1In October, 2004, Retzlaff noted dumping

of general debris, and reviewed reccrds of substantial dumping of
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petroléum—contaminated soil. Exhibit I, par. 7-9. On May 19,
2005, James Pelnarsh Sr., admitted to additicnal dumping the
previous day; Exhibit I, par. 11 |

c. Activities of Respondent City of Morris

18. Not only did the City apply for the relevant permits,
it provided, és principal, a Frontier Insurance Company surety
bond in the sum of $10,081,650.00 [Exhibit CJ. Alsc, the City of
Morris was a Petitioner in tﬁe two Landfill Permit appealé, and
was co-appellant in the appeal of-the Boards' finding in PCB 01-
170, -

19, Respondent Morris has also‘profited from continued
disposal at the Site. .As shéwn by excerpts from the deposition
transcript of the City’s repregén;ative deponent, Mr. John Enger
[Exhibit J], the City receives a royalty for waste dumped at the
ﬁandfill, free of reduced dumping fees, and (formerly)'royélties

from operation of a landfill gas-to-energy plant. Exhibit J, at

p. 21-22,
20. The City of Morris’ active involvement in permitting

for solid waste disposal, bonding thé landﬁill, and cellecting

royalties for waste dumping, shows thaﬁ it was, along with CLC,

‘conductiné arwaste disposal operétioﬁ’,

IV. COMPLAINANT IS ENTITLED TO'SUMMARY.JUDGMENT

21. Section 101.516 of the Board Prdcedural Rules, 35 Ill.

Adm. Code 101.516, provides, in peftinent part, as follows:
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* * *

b) 1f the record, including pleadings, depositicns and
- admissions on file, together with any affidavits, show
that there is no genuine issue of material fact, and
the moving party is entitled to judgment as a matter of
law, the Becard will enter summary Jjudgment.
22,

The affidavits, depositions, pricr Board and court
rulings, and the pleadings in this matter clearly indicate that
the Respondents have failéd to provide the required financial
assurance for the Mcrris Community'Laﬁdfill, in vioclation of the

Beoard's financial assurance regulations, and the relevant

landfill permits.

a. . The Respondents have violated 35 Ill. Adm. Code 811.712

23. Section 811.712 of the Board regulations'requires that -

Performance Bonds used as financial assurance be listed in the

ﬁ.S. Department of the Treaéury ‘Circular 570°'.

24; The Respondents noncoméliance with 811.712 has
previously been @ecided.. In PCB 01-170, thé Board found that the
Frontie: Bonds submitted by Respondents did not meet the
requirement o¢f this Section. Exhibit E, at 14; Ihe Appellate

Court, Third District upheld the Board’s determination. Exhibit

F, at 4,

25. The principal of Collateral Estoppel should be applied

in our case. Collateral Estoppel applies where:
1} the issue decided in the prior adjudicaticn is identical
with the one presented in the instant matter;

there was a final judgement on the merits in the prior
adjudication; and

2)
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3) The party against whom estoppel is asserted was a party
or a party in privity with a party to the prior
adjudication.

pecple v. Community Landfill Co. et al. PCB 03-191, slip'op at 4-
5 {October 16, 2003), (citing ESG Watts, Inc. v. IEPA, PCB 96-191
and 97-210, slip op. at 2-3 (July 23, 19398))

26. The issue of whether‘the F:ontier Bonds were compliant,
decided by the Board in PCB 01-170, is identical to that in our
case-the Bonds -are the same. This issue has already reached a
final adjudication, and was reviewed on appeal. The Respoﬁdents
were Petitioners in PCB 01-170, and fully litigated the issue.

27. Although courts closely scrutinize the application of
‘offensive collateral eétoppel', its use is appropriate iﬁ this

case. Courts do not favor offensive collateral estoppel where:

1) it may encourage potential plaintiffs to ‘wailt and see’
rather than joining in earlier litigation; and/or

2} ‘where the prior litigation was comparatively minor, and
a Defendant did not have incentive to fully litigate an
issue. :

American Family Mutual Insurance Co; v. Savickas, 193 Ill.
2d 378, 390 (2000). |

28, Hdwever, neither of these factors is present in this
case. First, the_pfior litigation involved the same parties.
The State could not ‘wai£ and see' for a favorable .result:
Respondents’ permit appeal [in PCB (01-170] was thrust‘upon it.
Alsq, the Respondents, seeking to operate new sections of the

landfill, had the incentive tb vigorously litigate the legitimacy
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of their Qwh bonds. In fact the Respondents appealed to Board's

rulinglto Appellaté Court,.and sought ieave to appeal to the
Illinois Supreme Court. There is no unfairness to the
Respondents from applying offensive collateral estoppel, and its
use is reasonable-there is no reason tﬁ ﬁurther'litigate.the

‘legitimacy’ of the Frontier Bonds.

29. Moreover, as shown by the Affidavit of Brian White

[Exhibit G, par. 11], Frontier Insurance Company is nct listed on

Circular 570. Therefore, as a matter'of law, the Performance

Bonds provided do not comply with either Section 811.712 or the
‘Respondents’ permits.

30. By providing noncompliant performance bonds as

financial assurance for clesure/post closure of the Landfill, the

Respondents have violated 35 I1l. Adm. Code 811.712. There is no

- genuine question of material fact, and the Board should find that
Plaintiff is entitled to judgment on this issue as a matter of
law.

b. The Respondents Violated, and Continue to Violate, 35

Ill., Adm. Code 811.700(£f)by Failing toc Provide
Adequate Financial Assurance

31. Section 811.700(f) of the Board regulations, 35 Ill.

Adm. Code 811.700(f), prohibits disposal operations at Municipal

Solid Waste Landfills without compliant financial assurance.

32. The Board and the appellate court have previocusly

determined that the Frontier Bonds did not meet the requirements
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of 35 fll.'Adm. Code 811.712(b); the Board does not need to
revisit this issue. However, the Respondents also have failed to
substitute or provide any adequate financial assurance, even
though they have known since no later than December 5, 2002 (when
the Illinois Supreme Court denied Respondents’ Petition), that
the Frontier Bonds‘did.not satisfy their fiﬁancial assurance
obligations.

33. 35 Il1l. Adm. Code 811.706 iists ten alternative
mechanisms for providing acceptable financial assurance,
including, inter alia, compiiant_performance bpnds, paymeﬂt
bonds, insurance.policies, and local governmént guarantees. As
shown by the Affidavit of Brian White, neither Respondent has
arranged for or submitted closu;e/post closure financial.
assurance confofming Qith any of these ten mechanismé'[Exhibit G,

par. 12]. TheﬂRespondents‘do.not now have any adegquate,
| compliant financial assuranca-for closure/post c¢losure of parcels
A & B of the Landfill. This fact is indisputable.

34, 1In addition, the Resp@ndents have also failed to
provide annual updates of closure/pcst—clbsure costs, or even to
annually adjust gstimates.for_inflation as réégired By 35 111.
Adm. Code 811.701{(c) [Exhibit G, par. 14-15], and their @ermits.

35.. By conducting waste disposal.operations At the Landfill
éfter August 4, 2000, without providing financial assurance

according to the requirements of 35 Ill. Adm. Code Sections
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811.700 and 811.706, the Respondents have viclated 35 Il1l. Adm.
Code B11.700(f). There is no genuine issue of material fact, and

Complainant is entitled to judgment as a matter of law.

c. Violation of 415 ILCS 5/21 (d4)({2).

36, Section 21{(d)({2) of the Act provides that “no perscn
shall...conduct any waste-storage, waste-treatment, or waste-
dispcsal operations...in violation of the Board’s regulations and

standards....” BAs shown above, the Respondents have conducted,

and continue to conduct waste dispbéal operations at the
Landfill, while viclating 35 Ill. Adm. Code 811.712 and
B11.700(£). The Respondents have thereby alsé violated.Section

1(d@) (2) of the Act, 415 ILCS 5/21(&)(2) (2002). There is no
genuine_issué cf material fact and Complainant ié enticled to
judgment as a matter of law.

d. The Respondents’ Violations were Wilful, Knowing, and

Repeated
37. The Respondents have violated the financial assurance
regulations, and theif Permits{ since at least August 4, 2000.
Since no latér than December 5, 2002, when the Illinois‘Supreme
Court denied their‘Petitién for Leave to Appéal, the Respohdents

,lhave been fully aware that the Frontier Insurance'Company bonds

were noncompliant, and thus insufficient.- Yet the Respondents
have failed to-provide any cther compliant financial assurarnce
for closure/pest-closure of thé landfill to the déte of filing
this Motion for Summary Judgment, even though, as shown by the
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Landfiil‘Capacity Reports [Ezhibit H], and the Affidavit. of Mark
retzlaff [Exhibit I], they have continued waste disposal
operations., The Réspondents' failure to provide compliant
financial assurance, while continuing waste disposal operations,
constitutes wilful, knowing, and repeated‘violations of the Act
and pertinent regulations. .

V. REQUESTED RELIEF

58. Although there shouid be no doubt regarding the
Respondents’ violations of the financial assurénce violatigns,
discovery in this case cdntiﬂues on issués related to ci§i1
penalty, specifically the ecoanic benefit accfuing to the
Respondents from tﬁese viclations. Complainant believes that a
hearing cn the sole issué of civil penalty will be necessary once
diédovery closes on'September 25, 2005. However there is no
feason Eo delay the Board’'s decision on the Respondents’
liability, or to deiay interim relief in the form of an Order
stopping additional dumping and requiring the Respéndents to
immediétely comply with the closure/post;closﬁre financial
assurance‘regulationg. 'Therefore, Coﬁplainaht respectfully

reguests that the Board order interim relief in the form of the

following:

1. ' A finding that the Respondents have violated 415 ILCS

- 5/21(d) (2) (2002), and 35 Ill. Adm.'cOde Sections 811.700 (f) and
8l1.712;
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2. A-fiﬂding that the Respondents’ violations were wilful,
knowing, and/or repeated;

3. Ordering the Respondents te ceaée and desiét from
transporting and depositing any adaiﬁidnal material at the
Landfill until they are in full compliance with their Permits,
and the Board‘s financial assurance regﬁlations;

4. Réquiringrthe Respondents to immediateiy provide
financial assurance as required by the Act, Part 811, Subpart G
of‘tﬁe Board solid waste regulations, and the Respondents’
permits;

5. Requiring the Respondents to update the
closﬁre/pospclosure costs 1n accordarnce with Pérﬁits No. 2000-
155jLFM, 2000-156-LFM and modificatidns thereto;

6. Crdering the Respondents to initiate closure of parcels

A & B of the Landfill; and

7. Setting a daﬁe‘for ﬁearing on the issue of ciwvil
penalty. |

WHERéFORE, Complainant, PEOPLE OF THE STATE OF ILLINOIS,
respectfully requests that the Board grant its Motion for Summary
Judgment against the Respondents, CCMMUNITY LANDFILL-COMPANY and
‘the CITY OF MORRIS, award the reliéf requested herein, set a date
for hearing on the issue of c¢ivil penalty, and take such cther

action as the Board believes to be appropriate and just.
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Respectfully Submitted,

BY:

. / -/\./‘\/\_'1

C STOPHER GRANT

MLTCHELL COHEN

Assistant Attorneys General
Environmental Bureau

188 W, Randolph St., 20% Flr.
Chicago, Illinois 60601
(312) B81l4-5388

(312) 814-5282
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2. A finding that the Respondents’ viclations were wilful,
knowing, and/or repeated;

3. Crdering the Respondents to cease and desiét from
transperting and depositing any additibnal material at the
Landfill until they are in full compliance with théir Permits,
and the Board’'s financial assurance regulations;

4. Requiring.the Respondents to immediately provide
financial assurance as regquired by the Act, Part 811, Subpart G
of‘tﬁe Board solid waste regulations, and the Respondents’
permits;

5. Requiring tﬁe Respondents to update the
clbsﬁre/postclosure costs in accordance with Permits No. 2000-
155-LFM, 2000-156-LFM and modificatiéns thereto;

6. Ordering the Respcndents t; initiate closure of parcels
A & B of the Landfill; and | |

7. Setting a daﬁe.for hearing on the issue of civil
penalty.

WHEREFORE, Compla_-inant, PECPLE OF THE STATE OF ILLINOIS,
respectfully requests that therBoard grant its Motion for Summary
Judgment against the Respondents, COMMUNITY LANDFILL COMPANY and
‘the CITY OF MORRIS, award the reliéf requested herein, set a date
for hearing on the issue of civil pénaltyf and take such other

action as the Board believes to be appropriate and just.
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BY:

Respectfully Submitted,

STOPHER GRANT
MUFCHELL COHEN
Agsistant Attorneys Generzal
Environmental Bureau

188 W. Randolph 8t., 20 Flr,
Chicago, Illincis 60601
{312) 814-5388

(312) 814-5282

-17-





