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NOTICE OF FILING AND PROOFOFSERVICE

TO: DorothyGunn,Clerk, Illinois PollutionControlBoard, 100WestRandolphStreet,
JamesR. ThompsonCenter,Suite 11-500,Chicago,IL 60601-3218;

Carol Web,HearingOfficer, Illinois Pollution ControlBoard, 1021North GrandAvenue
East,P.O. Box 19274,Springfield, IL 62794-9274

SanjayK. Sofat,Illinois EnvironmentalProtectionAgency, 1021 NorthGrandAvenue
East,P.O. Box 19276,Springfield,IL 62794-9276

PLEASETAKE NOTICE that on September3M ,2005,I filed with theOffice of the
Clerk ofthePollution ControlBoardan original andninecopiesofPetitionerSIUE’s
Memorandumin Oppositionto Agency’sMotion for Reconsiderationby U.S. Mail.

Theundersignedherebycertifiesthat a trueandcorrectcopy ofthis Noticeof Filing,
togetherwith acopy of thedocumentdescribedabove,weretodayserveduponthehearing
officer andcounselof recordof all partiesto this causeby enclosingsamein envelopes
addressedto suchattorneysat their businessaddressesasdisclosedby thepleadingsofrecord
herein,with postagefully prepaid,andby depositingsamein theU.S. Mail in Springfield,
Illinois on the 3Ot~~day of September,2005.

JoelA. Benoit
MOHAN, ALEWELT, PR.ILLAMAN & ADAMI
1 North Old Capitol Plaza,Suite325
Springfield, IL 62701-1323
Telephone:(217)528-2517
Facsimile: (217)528-2553

THIS FILING SUBMITTED ON RECYCLED PAPER
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BOARD OF TRUSTEESOF SOUTHERN ) STATE OFILLINOIS
ILLINOIS UNIVERSITY GOVERNING ) Pollution ControlBoard
SOUTHERNILLINOIS UNIVERSITY
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Petitioner, )

)
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) (NPDESPermitAppeal)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY,

)
Respondent. )

PETITIONERSIUE’S MEMORANDUM IN OPPOSITIONTO
AGENCY’S MOTION FORRECONSIDERATION

NOW COMESPetitioner,Board of Trusteesof SouthernIllinois UniversityGoverning

SouthernIllinois University,by andthroughits attorneys,Mohan,Alewelt, Prillaman& Adami,

andrespectfullysubmitsthis Memorandumin Oppositionto Agency’sMotion for

Reconsideration.

I. TheAgency’sMotion presentsno valid groundsfor reconsideration.

“In ruling uponamotion for reconsideration,theBoardwill considerfactorsincluding

newevidence,or a changein the law, to concludethat theBoard’sdecisionwasin error.” 35 Ill.

Admin. Code101.902. TheBoardmayalsoconsiderfactsin therecordwhich mayhavebeen

overlookedanderrorsin its previousapplicationof existing law. Carmichaelv. Browing-Ferris

Industries,PCBNo. 93-114,1993 Ill. ENV LEXIS 1510at *2.3 (Dec. 16, 1993).

Throughits Motion, theAgencyrequeststhat theBoardreversethat portionof its August

4,2005,Orderholdingthat Section302.211(e)is not applicableto TowerLake. TheAgency

offersno newlaw, previouslyunavailableevidence,overlookedfacts, orerrorsin theBoard’s



previousapplicationof existing law to warranttheBoardreconsideringits Order. Instead,the

AgencyarguesthattheBoardhasthepowerto give Section302.211(e)a more“liberal”

constructionandthattheBoard shouldnow do so, reverseitself, andholdthat Section

302.211(e)appliesto all watersofthestate. TheAgencyarguesthat by doing so, theBoard will

afford all watersofthestatethesameprotectionagainstthermalinputsrivers receive. This is

simply a rehashoftheAgency’searlier arguments,andrearguingpoints alreadyrejectedis not a

valid basisfor seekingreconsiderationof an earlierdecision.

Wherefore,becausetheAgencyhaspresentednothingwhich would warrant

reconsiderationby theBoard,theBoardhasno causeto considertheAgency’sMotion.

II. TheBoardproperlyappliedrulesof statutoryconstructionto determinethat
Section302.211(e)doesnot apply to TowerLake.

In part, Section302.211(e)provides:

e) In addition,the watertemperatureatrepresentativelocationsin themain river
shallnot exceedthemaximumlimits in thefollowing tableduring morethanone
percentof thehoursin the 12-monthperiodendingwith any month. Moreover,at
no time shallthewatertemperatureat suchlocationsexceedthemaximumlimits
in thefollowing tableby morethan1.7 C (3 F).

C F C F
JAN 16 60 JUL 32 90
FEB 16 60 AUG 32 90
MAR 16 60 SEPT 32 90
APR 32 90 OCT 32 90
MAY 32 90 NOV 32 90
JUNE 32 90 DEC 16 60

35111.Adm. Code302.211(e).

In its August4, 2005,Order,theBoardfound: (a) the intent of thedraftersof Section

302.211(e),asshownby theplain meaningoftheunambiguouslanguageused,wasthat Section
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302.211(e)appliedonly to rivers; (b) thephrase“in addition” atthebeginningof Section

302.211(e)indicatesthat thestandardscontainedin Section302.211(e),applicableonly to rivers,

arein additionto thosestandardsapplicableto all watersofthestate;(c) theBoardwou1d~not

havedefined“main river temperatures”andusedthephrase“main river” in Section302.211(e)

hadtheBoard intendedSection302.211(e)to apply to all watersofthestate;and (d) a literal

readingof Section302.211(e)doesnot defeatthe intentof thethermalregulationsandis

consistentwith thehistoryof theBoard’sthermalregulations. Basedon this statutoryanalysis,

theBoardcorrectlydeterminedthat Section302.211(e)wasnot applicableto TowerLake.

In its presentMotion, theAgencyhasabandonedits argumentthat “main river” asused

in Section302.211(e)meansall watersofthestate. (Motion, p. 3; Memorandum,p. 9)).

ApparentlyconcedingthattheBoard’sliteral interpretationof Section302.211(e)wascorrect,

theAgencyarguesthat a “literal reading”of Section302.211(e) shouldbe avoided.

(Memorandum,p. 9). Instead,theAgencysuggeststhattheBoardgive Section302.211(e)a

more“liberal” constructionand “readinto” theactual languageemployed,(Motion, p. 3), a

meaningunsupportedby that languagesothat theBoardcanarriveat thefollowing construction:

Thenarrativeportionof Section302.211(e)discussesthestatistical
variationthat is allowedatthepoint ofmeasurementin thecaseof
amain river. Themonthly maximawatertemperatureportionof
theregulationwould apply to all watersof theState.

(Motion, p. 2).

TheAgencycontendsthat with suchan interpretation,aquaticlife in lakesandrivers will

be affordedthesameprotection. (Motion, p. 4).’ TheAgencyarguesthat it wasnot theoriginal

‘The Agency’ssuggestedconstructionwould actuallyprovidegreaterprotectiontoall

watersof thestatethanthat providedrivers,as only rivers would be allowedto exceedthe
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drafter’sintent to lessentheprotectionof aquaticlife in lakes,(Memorandum,p. 10), butadmits

that it can“only speculateregardingtheoriginal intent.” (Memorandum,p. 8).

TheAgency,then,is askingtheBoardto disregardall rulesgoverningstatutory

constructionandto insteadconstrueSection302.211(e)in amannerthatbearsno relationshipto

theplain meaningofthe languageusedin Section302.211(e)orthe intentionof its drafters. The

Boardmustrejectthis improperrequest.

Theplain languageof Section302.211(e)cannotbe ignored. In re Marriageof Hawking,

240 Ill. App. 3d 419,427(1St Dist. 1992)C’Cannonsof statutoryconstructionpreventthis court

from ignoringwordswhich plainly appearin a statute.”) “There is no ruleof constructionwhich

authorizesa court to declarethatthe legislaturedid not meanwhattheplain languageof the

statutesays.” Henrichv. Libertvville H.S., 186 Ill. 2d 381, 391 (1998). Thereis a direct

relationshipbetweenthe“narrativeportion” ofSection302.211(e)andthemonthly maxima

table. The“narrativeportion” refersdirectly to the“following table”, i.e., themonthly maxima

table. “[Alt suchlocations”in thesecondsentenceofthenarrativeportionof Section302.211(e)

is adirect referenceto thephrase“representativelocationin themain river” in thefirst sentence.

The“nanativeportion” statesthat the“watertemperatureat representativelocationsin themain

river shall notexceedthemaximumlimits in thefollowing table

TheAgencyis askingtheBoardto interpretthemonthlymaximatable asapplyingtcr aH

watersofthe stateby simplylooking atthetablein isolation. In construingastatute,all ofits

termsmustbe considered.It is impermissibleto focuson a phrasein a statuteor regulation(or,

ashere,a table), andbasetheconstructionsolely on that portion. In thepresentcase,doing so

monthly maximafor brieftime periods.
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wouldnot necessarilyleadto theresult soughtby theAgency,becausethemaximatablealone

containsabsolutelyno languagesuggestingwhatit might apply to. It is the language

immediatelyprecedingthetablethat informs thereaderthatthetableis applicableto rivers.

“Under thewell-establishedrulesof statutoryconstruction,thewordsusedin a statutemustbe

given theirordinaryandpopularlyunderstoodmeaning,andtherelevantlanguagemustbe read

within thecontextoftheentireprovision ofwhich it formsan integralpart.” Gardnerv. City of

Chicago,319 Ill. App. 3d 255, 263 (Pt Dist. 2001)(quotingIllinois WoodEnergyPartners.L.P.

v. Countyof Cook, 281 Ill. App. 3d 841, 850 (1st Dist. 1995)).

Further,SIUE disagreeswith theAgency’sassertionthattheoriginal intentofthe

draftersis unlmown. As setforth in SfUE’sMotion for SummaryJudgmentandmemoranda

filed in supportthereof;thedraftersdid intendfor Section302.211(e)to applyto rivers. ~

re MississippiThermalStandards,PCBNo. R70-16at *17, 1971 Il1.ENV. LEXIS 37 (Nov. 23,

1971)(“The monthlymaximaapply to themain river....”).

Forthesereasons,theBoardshouldrejecttheAgency’ssuggestionthatthe Boardignore

the rulesof statutoryconstruction.

IV. TheAgency’sargumentthatit would bebetterpublic policy to holdthat Section
302.211(e)appliesto lakesis irrelevantto thestatutoryconstructionissue.

TheAgencycomplainsthat Section302.211(e)is poorly written. TheAgencyargues

that if Section302.211(e) is construedaswritten, i.e., as only applyingto rivers, thenlakeswill

not receivethesametwo-tieredprotectionaffordedrivers. TheAgencyarguesthat Wisconsin

andIndianaprovidetwo-tieredprotectionto lakes,andtheBoardshould construeSection

302.211(e)sothat Illinois also doesso.
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TheAgencyis makingapolicy argument. Evenif theBoardagreedwith theAgency’s

policy argument,it is nota valid groundfor holding that Section302.211(e)appliesto lakes

whenits unambiguouslanguagemakesit clearthat it appliesonly to rivers. It is the actual

languageusedin Section302.211(e)that mustbe examined,not languagetheAgencywishes

hadbeenused. “A courtmustinterpretand applystatutesin themannerin which theyare

written. A courtmustnot rewritestatutesto makethemconsistentwith thecourt’s ideaof

orderlinessandpublic policy.” Henrichv. Libertyville H.S., 186 Ill. 2d 381, 394-395(1998).

Apparently,theAgencyofferstheWisconsinandIndianaregulationsasexamplesof how

Section302.211(e)might havebeendrafted,but, asit wasnot so drafted,theseregulationsare

irrelevantto theissuepresented.It is interestingto note,however,that theWisconsinregulation

differentiatesbetweenstreamsandlakes,andWisconsinevenhasdifferent regulations

dependentuponthetypeof fish that maylive in thewater. TheIndianaregulationsalso

differentiatebetweenstreamsandlakesandreservoirs,and, like Illinois, hasdifferentmonthly

maximarequirementsdependentuponthetypeof streamat issue(i.e., Ohio River or other

streams). Evenif a considerationof theseregulationswererelevant,both setsof regulations

showthatit is properto differentiatebetweendifferenttypesof waters,andthe Indiana

regulationtendsto showthat it is not necessarilyunusualto applymonthly maximaexclusively

to riversor streamsand not to lakes,asIndianahasdone.

Wherefore,whetherit would havebeenbetterpolicy to apply themonthlymaximato

lakesmaynotbeconsideredby theBoardwhenconstruingSection302.211(e)aswritten.
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V. Conclusion.

Forthereasonsdiscussedherein,Petitioner,BoardofTrusteesof SouthernIllinois

UniversityGoverningSouthemIllinois Universityrequeststhat theBoarddenytheAgency’s

Motion for Reconsideration.

BOARD OF TRUSTEESOF SOUTHERN
ILLINOIS UNIVERSITY GOVERNING
SOUTHERNILLINOIS UNIVERSITY,
EDWARDSVILLE, Petitioner,

BY: MOHAN, ALEWELT, PRTLLAMAN & ADAMI
Its attorneys,

BY:

MOHAN, ALEWELT, PPJLLAMAN & ADAMI
1 N. Old CapitolPlaza,Suite325
Springfield, IL 62701
Telephone:(217) 528-2517
Facsimile:(217)528-2553
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