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The primary function of a civil penalty is to encourade
future compliance by the entity against whom the penalty is
assessed and others who are similarly situated. To that
end, a civil penalty should reflect an evaluation of the
nature of the viclation and the violator's efforts to
expeditiously rectify or mitigate the problem. In this case

a significantly higher penalty is commanded by the facts.
The majority opinion concisely stated the facts:

The facts show major equipment or operational failures
of every unit process at the plant. The most severe of
these failures, primary tanks out of operation due to
mechanical failures, lasted four months and seven
months., The longest outage was due simply to operator
ignorance of plant design and failure to investigate.
The shorter outage was totally unexplained. (Op.
p.15}).

Theoretically, some portion of the majority's $1,000 civil
penalty was atthh“ able to the pervasive nature of the O &
M failures, some Qért¢8ﬁ was for the seven month primary
tank outage due to ilgnorance as well as failure to
investigate, and some portion was for the unexplained four
month primary tank outage,

The Environmental Protection Act {Bctl, in Section
42{(b)(1), establishes civil penalties of not to exceed
$10,000 per day of wviolation. This expresses the General
Assembly's intention that NPDES civil penalties be evaluated
on a daily basis. In this case, assuming the entire $1,000
civil penalty was based on the seven months of unjustified



primary tank outage, the
easily correctable wi
However, if some
month unexplaine
pervasive nature
penalty would be

I believe i sembly’s intention that
the worst of all violations receive the
full 510,000 per day lesser viclations receiving
lower per day penaltice case, environmental calamity
was neither claimed nor proven so the per day fine should be
substantially below $10,000. er, an %agiéy corrvectable
violation that continues exc y due to ignorance and
indifference deserves at lea modest daily fine. Since
the materials to correct the violation were on hand at all
times I would assess a $50.00 per day civil penalty for
primary tank number one. The viol occurred during the
week of February, 18, 1979, ion continued for
seven months {about 213 4 the slightest justifi-
cation. For the 127 day her primary tank I
would assess $20.00 per /as no p
replacement parts were a id ha
For the general pervasiv & M violations in
other @Ea%f operations I additional penalty

of $1,000

I should note that Agency's evidence of down-
stream sludge deposits o cleosely tied
to Citizen's discharge tl would have
heen higher. EHeliable =2 impact
demands higher civil pen

i, rigtan L. Moffetrt, Clerk of the Illinocis Pollution
Control Es&fﬁ do hereby “@f%éfy that the above Concurring
Opinion was filed on the (&7  day of ;
1984.
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