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TESTIMONY OF KENNETH W. LISS

My nameis KennethW. Liss. I amageologist,licensedby theIllinois Departmentof

ProfessionalRegulation.I amsubmittingmy commentsto thosefiled by theISPEand

theCECI. I amunableto attendthehearingsand askthatyou acceptmy comments

into therecord.

For severalyearsI workedon variousdrafts andtestifiedin favorofthebill that

ultimatelybecametheProfessionalGeologistsLicensingAct (GeologistsAct). I was

appointedto thefirst Board ofLicensing(Board)underthe Act. Duringmy tenureon

theBoard,weformulatedtherulesrequiredfortheadministrationoftheAct, including

therecommendationsand opinionsregardingthequalificationsof applicantsfor

licensing. Forover 14 yearsI workedatthe Illinois EnvironmentalProtectionAgency

asageologist,approximatelyeight ofthoseyearsasmanageroftheGroundwaterUnit,

PermitSection,BureauofLand.

Concerningthe submissionsofMr. Bonozyk, attorneyfor the ISPEand the CECI, I

havethefollowing comments:

The GeneralAssemblydid not purposelyexcludethe referencesto the Professional

GeologistLicensing Act whenamendingthe LUST legislation. Actually it was the

influenceof theCECI and theISPEin the draftingofthe legislationwith theAgency.

Although as a group of professionals,we were eventuallysuccessfulin getting the

licensingAct passed,the different groupsof geologistsinvolved in that effort did not

have the organizationalstructureor resourcesto continue. The Agency took the

positionnot includereferencesto theProfessionalGeologistLicensingAct in
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subsequentlegislativeor rulemakingactionsunder the premisethat the Professional

GeologistLicensingAct wasonly recentlypassed,not effectiveuntil July 1, 1996 and

would requirerulemakingand a grandfatheringperiodbefore licensedprofessionals

would be available. This positionwastakendespiteobjectionsfrom geologistswithin

theAgency.

Theintent oftheGeneralAssemblyandthe importancetheyplacedon thepracticeof

geologyis clearlystatedin Section5(a) through(h) and Section10 oftheProfessional

GeologistLicensingAct. The Act is an accuraterepresentationof the intent of the

GeneralAssemblyascomparedto thepresumptionspresentedby Mr. Bonczyk for the

ISPEand CECI. Section5(a) and Section10 areasfollows:

Sec.5. Findings. TheGeneralAssemblyfinds that:
(a) In recentyears,governmentalbodieshaveincreasinglycome to

rely upon advicefrom geologistswhenformulatinglawsandpoliciesto
protecttheenvironmentandthesafety,property,andwell-beingof the
citizensofthis State.

Sec. 10.Declarationof public policy. Thepracticeofprofessional
geologyin the StateofIllinois is herebydeclaredto affectthepublic
health,safety,andwell-beingofits citizens and to be subjectto
regulation and control in thepublic interest. It is furtherdeclared
thatthepracticeofprofessionalgeology, as defined in this Act,
merits the confidenceof thepublic, and that only qualifiedpersons
shall beauthorizedto engagein thepracticeofprofessionalgeology
in theStateofIllinois. This Act shallbe liberally construedto best
carryout this purpose.(emphasisapplied)

Thereferencesto LicensedProfessionalEngineer(engineer)found in Section57 ofthe

Environmental Protection Act are broad enough in scope to allow Licensed

ProfessionalGeologists(geologist)to performwork underthe Part 732 (LUST) rules.

The referencesto Licensed ProfessionalEngineer found in Section 57 require an

engineerto certify certain submissionsto the Agency, but indicatesthe work can be

performedunderthedirectionoftheengineer,not specificallyby theengineer..

Now looking at theLUST rules withoutthe proposedamendments,thetermLicensed

ProfessionalEngineeris includedin nearlyeverysectionand often subsectionof the

technical portions of the existing rules. The referenceto Licensed Professional
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Engineeris not only applied beyond the requirementsof Section 57, but also in a

mannerthatrequiresor impliesthat the engineerperformthe work asopposedto only

directing the work. One exception is noted in Section 732.312 Classification by

ExposurePathwayExclusion(d) where it includes“. . . (or, whereappropriate,persons

workingunderthedirectionof a LicensedProfessionalEngineer)...”. If thecomments

of the ISPE and CECI are correct in challengingthe Board’s authority to include

LicensedProfessionalGeologistin therules, it appearsthat manyof thereferencesto

LicensedProfessionalEngineerin the existing rule also go beyondthe authority of

Section57 oftheEnvironmentalProtectionAct.

ConcerningMr. HutVs commentsandquestions:

In the first paragraphon page3 of his testimony,he statesthat “Geologistsare not

trainedasdesignprofessionalsthoughtheyprovidevaluablescientific services”. In the

contextofthedefinition ofLicensedProfessionalEngineer,I agreewith this statement.

Howeverwithin thedefinition of thepracticeof professionalgeology,a geologistis a

designprofessional. Geology is a science. For instance,studiesin the scienceof

geology, including soils, fluids, rock and earthprocesseseducateus in the areasof

stratigraphyand lithology. With that knowledge,a geologistis ableto makeefficient

and intelligent interpretationsconcerningmigrationpathwaysbeyondsimply plugging

parametervaluesinto formulae. A geologistwill designa subsurfaceinvestigationto

fulfill the requirementsof a correctiveaction plan and determineappropriateactions.

This may includethe designof a slurry wall or a groundwaterinjection or extraction

program. While there is a distinction betweenthe potential designsof the two

professions,thetermdesignprofessionalis not exclusiveto engineering.

In the secondparagraphon page 3, several questionsare raised concerningthe

ramificationsofallowing LicensedProfessionalGeologiststo practiceundertheLUST

rules. The first questionconcernsthe potential consequencesof theAgencyaccepting

ageologist’scertificationthat entailsengineering.If sucha submissionis
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discoveredit shouldbereportedto theDepartmentofProfessionalRegulation.Whatif

the reversewas to happenand theengineercertified geologicsubmissions,not having

the educationor experienceto competentlyinterpretgeologicinformation? Is therean

oversightprocedurein placeto preventthis from happeningunderthe currentAgency

review of LUST reports? As in the caseof the geologistsucha discoveryshould be

reportedto theDepartmentofProfessionalRegulation.Thequestionsput forth by Mr.

Huff couldapply to any licensedprofession.Acceptingcertificationsby a geologistas

allowedby thelaw would not leadto “far morecomplicationsand potentialproblems”

asstatedin his testimony. Probablyno morethanwhatmayalreadybeoccurring, the

answerto eachof his concernsis that the enforcementof theregulationsconcerning

licensedprofessionalsfalls on theDepartmentofProfessionalRegulation.

The Agency and the Board are inadvertently placing themselvesin the position of

determiningwho should or should not be allowed to perform the work required

pursuantto the LUST rules. Therefore in lieu of specifically listing the licensed

professionsin eachsubsection,I proposethat the Board considerestablishinga new

sectionthat recognizesthe current Statelaws that set the standardsfor professionals

engagedin the technicalwork required under these rules. I suggest striking the

referencesto both the licensedprofessionsin the subpartsto Part732 and addingthe

following:

Section732.107 ProfessionalCertifications

All work performedsubsequentto therequirementsofthis Partmustbe

completedby, or under the supervision of a Licensed Professional

Engineer or Licensed ProfessionalGeologist, within the scope and

definitions of the laws applicableto their respectiveprofessions. The

licensedprofessionalshall certify to the accuracyof the information

beingsubmittedand competencyto perform suchwork, by signing and

affixing a seal in accordancewith the requirementsof theProfessional

Engineering Practice Act of 1989 or the Professional Geologist

LicensingAct of 1996.
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Any questionsof improprietyor practicingoutsideone’sprofessioncanbe referredto

theDepartmentofProfessionalRegulationfor considerationofdisciplinaryaction.

I want to thanktheBoard fortheopportunityto presentmy comments.

Resp tfully,

KennethW. Liss
2601 InterlackenDrive
Springfield, Illinois 62704

ORIGINAL
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