TLLINDOLS POLLUTION CONTROL 3DARD
September 5, 1785

TLLINDTS BNV IRDONMENTAL
PROLACITIN AGENCY

Zomnlainant,
V. PC3 84-~11

CORN BELT FS, INC.

Respondent.
IPIIION AdD ORDER QOF THE BOARD (by R. C. Flemal):

This matter comes before the Board on a six—count complaint
filed January 24, 1984, by the Illinois Environmental Protection
Agency ("Agency") against Corn Belt FS, Inc. ("Corn Belt"). The
complaint alleges the following violations by Corn Belt:

Zount l: §l2(a) of the Illinois Environmental Protection Act
("Act") (causing or threatening or allowing the
discharge of contaminants into the environment so as to
cause water pollution), resulting in the fish kill of
an estimated 418,038 fish in the unnamed tributary of
Long Point Creek, Long Point Creek, and Kickapoo (reek;

Count 2: §l2(a) of the Act and 35 Ill. Adm. Code 306.102(b)
(failure to take measures to prevent spillage of
contaminants from causing water pollution), relating to
Corn Belt's Wapella, Macon, DeWitt, Decatur, Niantic,
and Clinton facilities;

Zount 3: §l2(a) of the Act, 35 I1l. Adm. Code 302.212 (water
quality standards for ammonia nitrogen and un-ionized
ammonia) and 304.105 (prohibiting any effluent, alone
or in combination with other sources, from causing 2
violation of any applicable water quality standard);

Zount 4: §l12(a) of the Act, 35 Il1l. Adm. Code 302.203 (re1uliring
waters of the State to be free from unnatural sl.ailye or
other unnatural matter) and 304.105;

Count 5: §12(f) of the Act (causing, threatening, or allowing
the discharge of any contaminant into the waters of the
Stat2 without an NPDES permit), 35 Ill. Adm. Code
304.141(b) (prohibiting discharges subject to, or which
contribute or threaten to cause a violation of, any
applicable federal or state water gquality standard,
eEfluent standard, guideline or other limitation,
unless limitation for such a pollutant has been set
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forth in an applicable NPDES permit) and 309.102
(making the discharge of any contaminant by any persos
into the waters of the State from a point source
unlawful, excaept for those discharges in complianan
with the Act, Board regulations, The Clean Wat=r Aut,
and the nrovisions and conditions of tne HAPHAS Horais
issued to the discharger);

“aunt 6:  §42(c) of the Act (allowing recovery, in addition to
the other penalties provided by the Act, for the
r2asonable value of the fish or aquatic life destroyed
through violation of the Act), §§l2(a) and 12(f) of the
Act,

Corn Belt owns and operates agricultural sales and service
facilities in the central portion of the State, including
iocations in Wapella, Decatur, Niantic, HMacon, Kenney, De ditt,
and Clinton. Respondent stores various ligquid products,
including 28 percent urea—-ammonium nitrate, petroleum products,
alcohol and herbicides in storage tanks at various locations,
including those mentioned above.

Hearing was held in Clinton, De Witt County, Illinois on
Junz 4, 1985. One member of the general public attended the
hearing. At that time, a settlement agreement signed by both
parties was presented. The agreement provides a statement of
facts which the parties agree represents a fair summary of the
evidence which would be introduced if a full hearing wesre held.
The stipulated facts include the following. On March 9, 1983
le2aking occurred from two storage tanks at Corn Belt's Wapella
facility. These tanks contained 28 percent urea-ammonium
nitrate, and though the facts are somewhat vague it appears
aporoximately 18,000 gallons of this material escaped from the
tanks. This effluent eventually entered an unnamed tritcutary of
Long Point Creek, and later Long Point Creek itself and Xickapoo
Creek., The revised estimate of the fish kill resulting from this
discharge is 358,957 fish with a value of $22,829.43. Corn Belt
4id not possess an NPDZS permit for the discharges from the
Wapella facility on March 9, 1983.

The terms of the settlement agreement, in toto, are
reproduced for reference purposes below:

TERMS OF SETTLEMENT

A. Corn Belt admits the violations as alleged in Counts I,
III, IV and V of the Complaint. In response to Count VI, Corn
Belt admits that it caused tne death of an estimated 358,957 fisn
with a reasonable value of $22,829.43.

35

8. Corn Belt does not acknowledge the applicability of
I1l. Adm. Code §306.102(b) as alleged in Count II of the
Complaint but in settlement of this action has agreed to carry
out the actions specified in Paragraphs C, D, E, F, and 3.
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¢. Corn Belt adgrees to cease and desist from further
vintations of the act and the Board®s regulations.

N. In order to prevent future discharyes o0 spililed ox
tnakad materials into waters of the 3tate, Corn Belt agrees o
institute the following measures at esach of its Facilities:

1, Zorn Belt will continue its program of regular
inspections of its storage tanks, as described in
Paragraph 12 of the 3tatement of Facts, at all of irs
facilities;

Corn Belt has installed new stainless steel fittings and
valves on each of its storage tanks to guard against
valve failure and where it has not already Jdone 30 will
install locks on all valves on all storage tanks, oumps,
and transfier pipes in order to prevent discharges due oo
acts of wvandalism; and

]
.

3. Inspections on at least a weekly basis of the integrity
of spill containment structures such as dikes will be
conductead,

BE. Corn Belt also agrees to carry out the following
measures at each facility in addition to the work already
znaoleted at the wWapella facility as described in Paragraph 12 of
tha Statement of Facts:

1. Wapella:

a. Construct a berm around the loading arsa, in
accordance with the diagram attached heretn au
Exhibit D, by June 30, 1985;

b. Obtain Agency approval prior to returning the
elant's liquid storage pit to service for
containing chemicals or wastewater; and

c. If the plant's Emergency and Response Planniag
document has not been revised to reflect the
installation of the new containment area and otaer
modifications, these revisions should be made and
filed with the Agency and appropriate local agencies
including the local emergency response authority and
the local fire department within 21 davs from tnsz
date the Board approves the settlement agreement.

2. Decatur

a. Renovate and enlarge the existing dixke te inclueds
all fertilizer and herbicide tanks and Lot
pumping facilities gursuant to olans reviewed and
appreved by the Agency by June 30, 1985; and

65-391



s

h. Provide wastewater collection Ffacilitios for the
loading/unlonading area(s) pursuant to alant rvizaed
and appraved by the Agency by Juqe 30, 1985,

3. Macon:
a. Relocate all fertilizer and chemircal stevage tsnks
and associated pumping facilities within a dike A
anotnher portion of tne nlant pursuant to olans
rev. :wad and approved by the Agency by Sepbtaaper 30
1985; and

G

¥

b. Provide wastewater collection facilities for the
loading/unloading area(s) pursuant to plans reviowed
and approved by the Agency by 3eptember 30, 13Ho.

4, Niantic:

a. Enclose all ferzilizer and chem.cal storage tanks
and associated pumping facilities within &
containment dike pursuant to plans reviewed and
approved by the Agency by September 30, 1987; and

b. Provide wastewater collection facilities for th
loading/unlcocading area(s) pursuant to plans rzvi
and approved by the Agency by 3eptember 30, 1337

Kenney:

a. Construct a two-foot berm to the nortn of tn=
existing fertilizer tanks to prevent spills from
reaching the adjacent farmland pursuant to olans
reviewed and approved by the Agency by Jua: 39,
1988.

F. In the event a spill doces occur or in the event water
collected inside a containment area must be removed, it will bo
applied to agricultural land at rates not to exceed aqrinomlc
rates for fertilizer materials or labeled rates for 21
pesticides so as to avoid water pollution or discharges to
of the State.

3. No fertilizer or chemical storage tanks arz i o added
at any site unless the tanks are placed within Agency-apnproved
containment d4iking and addition of the *ans woulj not c2fuecz the
capacity of such diking bhelow the point whe LEoaove odkain
the volume of the largesc tank plus 10% of thc voiame o Lne
remaining tanks.

H., Corn Bel: agrmeg o payv a penalty in the amn SF 31w
Thousand Dollars ($6,000.00) to the Fnviroanenoal Py “lon

Trust Fund in th::e installments of fwo Thousand Uollars
($2,000.00})., T~ first ’ngﬂ*im‘ﬂu will be g:id Gichin sy
montns of the iwsuaance i

settlement, the second

Dy se e x‘,. iy s
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and the final installment within eighteen months thereof. The
oarties agree that the payment Six Thousand Dollars (56,000.00)
into the Environmental Protection Trust Fund will aid in the
enforcement of the Act.

I. 1In settlement of Count VI Corn Belt agrees to pay the
sum of $22,829.43 into the Wildlife and Fish Fund of the State
Treasury for causing the death of fish and aquatic life. The
parties agree that the sum of $22,829.43, as calculated in the
revised fish kill survey (Exhibit A), represents the reasonable
value of the fish and aquatic life killed by the spill of 28%(N)
by Corn Belt. Corn Belt will pay this amount within 30 days of
issuance of the Board's Order accepting this settlement.

Acceptance of the Stipulation

The Board has statutory authority to accept settlement
agreements which require payment of penalties and impose
compliance conditions if such agreements contain admissions of
violations of the aAct and/or Board rules. In some recent Orders,
the Board in divided decisions has rejected settlements in which
the payment of penalties and imposition of compliance conditions
were stipulated, but in which no violations of either the Act or
Board rules was admitted. See Illinois Environmental Protection
Agency v, Chemetco, Inc., PCB 83-2, interlocutory appeal
docketed, No. 5-85-0143 (Illinois Appellate Court, Fifth
District, February 20, 1%85) and People v. Archer Daniels Midland
Corporation, PCB83-226, interlocutory appeal docketed, Hos. 3-85-
0222 and 3-85-0224 (Illinois Appellate Court, Third District,
June 21, 1985).

Acceptance of this stipulation and settlement agreement does
not involve the gquestion of whether the Board has statutory
authority to do so, however, because at least in this instance it
clearly does. For every penalty and compliance condition imposed
on Corn Belt by this agreement, there is a corresponding
admission by the Respondent of wviolation of the Act and/or Board
rules. Paragraph A of the "Terms of Settlement® section of the
settlement agreement {(p. 8) contains Corn Belt's admissions of
all violations alleged in Counts I, III, IV and V of the BAgency's
complaint. The Board finds acceptable the stipulated payment of
a $6,000 penalty to the Environmental Protection Trust Fund as a
result of the commission of any or all of those violations.

The language of the agreement is not as clear regarding
admissions of violations to support the compliance conditions and
penalty relating to Counts II and VI, respectively. The
ambiguity of the document causes the Board to look to the
manifest intent of the parties as expressed by the character of
the agreement itself. Through such an analysis the Board is able
to find that the necessary admissions are impliedly made in the
settlement agreement, and thus the Board is able to accept these
portions of the settlement agreement as well.
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The aonnl iance oanditioang contained in bhe set o] maoat
sraomant ianaga g ovmher 2f aragentive measuvas U e

shrmentad a five of Rescondant’s facilities,  Thoaos
Sl tion. My the heras 2% khe Agqreenent, tre2 o lntonlot o to
yoaoa ot Tatnyne diganhncges of spiliedl or Loawed sl cviale. Yy
candiziang aorrvasoond to Zount IT af the Aguncy's campliat.
-
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Jhich atlaasd giolatinasg 2f 91L2(a) »f the Ach and 3% L3, Aot
Cavio 305,70 At these Iacilities. o parajranh 3 o0 hhe
TTaemys 0T Genzlamoat™ Cora Delt goecifically daaios the

AN LT anit ity of 306.1N24%) as allegod in Count 11 hub o aoaros

cAnEe et Yt anmss iance condlitions.  Melthieo paragoach . o0
1y aviay cncagean of the PUaraz of Sottleoment®, neontnioas oo
felkts nos’tion ia response Ko the Agency s alleguti ARSI

<

T 512{aY wiotanions at Raspondent’s aforemcentioaci 3L0 00,
Torn Balt doea, hoasver, admit to violations of §1700nYy oo
Admission of e Si20a) violatinns contained in Jownate .
I. Sinaa the coneliance aconditions agrooel Lo dy oy Tonn
~Laanly dintendsd o alleviat: §12(a) wviolations, tnoe Dos. t f -
resonndent's other admissions of §l2(a) violavtions asuffioren
supnost the compliance conditions cenbtained in the s2lbisro
ajgrezneat.  In making such a finding the 3oard i3 in oo 2oy
raling on the applicability of 305.102(b) to 2esonoinleni =
activities at issue in this case.

Count VI of the Agency's complaint asks for a $33,355 .
penalty pursuant to §42(c) of the Act for the value 21 fion
killed as a result of the March 9, 1983 discharge in violscincn
§512(a) and 12(f) of the Act. This sum was da2rived From btho
kill survey <sonducted by the Illinols dDenartmeont ol Consoevvy
on March 12, 1923, which estimated that 418,033 Cfish had bHoon
¥xilled. This fiqure was later rvevised to 353,257 figh will~s.
with a value of 322,829.43, and this amount is the one found
the settlement agreemant. The Board suspects that the rowiszs
in the estimated number of fish killed is resoonsibhla for
sattlement agreement's £allurz to state outright that “oue
admits to the wviolations alleged in Zount VI. This shoricaw’
notwitnstanding, a olain reading of daragraph 1 of the "l ey
Settlement" shows that Corn Bz2lt is hore admitting to the
applicability of §42(c). The first sentence 2F that 2a wa o0
reads "In settlement of Count VI Corn 8elt ajreses to oay b
of $22,829.43 into the @Wildlife and Fish Fund of the 3tabo
Treasury for causing the death of fish and amuatic Life", i
is precisely the remedy provided by §42(c), uich loads the oo
to conclude that Respondent is in fact conseating to ithe
application of that section to the present case. Zount VL a2l
alleged violations of §§1l2(a) and 12(f) of the Act; Lorn -
admitted to violations of these sections through its adlnizz.s
to the violations as alleged in Counts I, III, IV and Vv, =509 lve
need not be discussed further.

Tharefore, the Board accepts in full the Stipulation
2roposal for Settlement as submikted by the Agency and 7o
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ORDER

The Illinois Pollution Control Board hereby orders that the
R2spondent fully comply with the Stipulation and Proposal for
FJettlament introduced at hearing on this matter on June 4, 1985,
the tearms of such agreement being reproduced on pages 2-5 herein.

IT 15 SO ORDERED,

J. Theodore Meyer concurring, and Joan Anderson, Bill
Forcade, and John Marlin dissenting.

I, Dorothy M. Gunn, Clerk of the Illinois Pollution Control
Board, hereby certify that the above Order was adopted on
the Ak day of ‘7 ,,%4c1o , 1985, by a vote
of ) o ,; //

1

/ 4 y
é)éc’{-ﬁ:—}\;/ LZ/) . '.7( ’ '*(—'-""/

Dorothy M. Gunn, Clerk
Illinois Pollution Control Board
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