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BEFORE THE ILLINOIS POLLUTION CONTROL

CLERK’~OFFICE

SEP 152005
STATE OF ILUNOIS

pollution Control Board
)
)

Petitioner, )

v. ) PCB02-105
) (NPDESPermitAppeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

AGENCY’S MOTION FOR RECONSIDERATION

NOW COMEStheRespondent,Illinois EnvironmentalProtectionAgency

(“Illinois EPA” or “Agency”) by andthroughits attorney,SanjayK. Sofat,Assistant

CounselandSpecialAssistantAttorney General,pursuantto 35 III. Adm. Code 101.520,

herebysubmitsThis Agency’s Motion for Reconsiderationto the Illinois Pollution

ControlBoard (“Illinois PCB” or “Board”). TheAgencyrespectfullyrequeststheBoard

to RECONSIDERits’ decisionon theissueof interpretingSection302.211(e)to apply

only to rivers. In supportof its Motion, the Agencystatesas follows:

1. OnMay 6, 2002, theSouthernIllinois Universityat Edwardsville(“SIUE”)

appealedthe termsandconditionsof its permitissuedby theAgencyon January

2,2002.

BOARD OF TRUSTEESOF SOUTHERN
ILLINOIS UNIVERSITY GOVERNING
SOUTHERNILLINOIS UNIVERSITY,
EDWARDSVILLE
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2. TheAgencyincludedSpecialConditions2 and3 in SIUE’sNPDESpermit to

complywith theIllinois EnvironmentalProtectionAct (“Act”) and theBoard

regulations.

3. SpecialConditions2.A and2.B in SITJE’spermit areidentical in languageto

Sections302.211(d)and(e) oftheBoardregulations,respectively.

4. SlOE raisedthefollowing issuesfor theBoard’sreview: i) SIUE’s discharge

doesnothaveto meetthetemperaturerequirementsof35 Ill. Adm. Code

302.211(d)and(e) becauseTowerLakeis man-madeandhasno natural

temperature;ii) As severalpermit requirementsapplyto rivers asopposedto

lakes,theyarenot applicableto SIUE; iii) SIUE’s permitprovidesno monitoring

pointsin Tower Lake; andiv) Themonitoringrequirementsfor thepermit are

inconsistent.Board order at 1.

5. TheAgencyandSIUE filed theircrossmotionsfor summaryjudgmenton April

26,2005.

6. On August 10, 2004,theAgencyreceivedtheBoard’sorderdatedAugust4,

2005, grantingSIUE’s motion for summaryjudgmentin partanddenyingit in

7. TheBoardalsograntedtheAgency’scross-motionfor summaryjudgmentin part

anddeniedit in part.

8. TheBoardaffirmed theAgency’sdecisionto incorporateSpecialConditions2.A

and3 into SIUE’s permit.

9. RegardingSpecialCondition 2.B, theBoardorderedtheAgencyto removethat

permit condition,andanyreferenceto Section302.211(e)in SlOE’spermit.
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10. SpecialCondition2.B, which is identical in languageto Section302.211(e),hasa

narrativeportionanda tablecontainingmonthly maximatemperatures.

11. TheAgencyarguedthat TowerLakeis a generalusewaterofthe State,and

Section302.211(e)mustbe readto apply to all waters,notjust rivers. Theliberal

readingofSection302.211(e)is necessaryto ensureadequateprotectionof

aquaticlife usein watersofthe Stateotherthanrivers.

12. Basedon theplain readingofSection302.211(e),theBoardconcludedthat the

thermalstandardscontainedin this sectionappliedto representativelocationsin

themain river only.

13. TheAgencyis notaskingtheBoardto construe“main river” to meanall watersof

the State. Rather,theAgencyis requestingtheBoardto applythemonthly

maximatemperaturelimits in thetableportion of Section302.211(e)to all waters

of theState.

14. Section302.211(e)couldbe readasfollows: ThenarrativeportionofSection

302.211(e)discussesthestatisticalvariation that is allowedatthepoint of

measurementin thecaseof a main river. Themonthlymaximawater

temperaturesportionoftheregulationwould applyto all watersoftheState.

15. TheBoardhastheauthorityto readinto theSection302.211(e)languageto

ensurethat equalprotectionis providedto aquaticlife in both rivers and lakes.

16. TheBoard furtherconcludedthat, asSection302.211(d)appliesto all watersof

theState,“[i]nterpreting Section302.211(e)to applyonly to riverswould not

leaveotherwatersoftheStateunregulatedwith respectto thermalstandards.”

BoardDecisionat 13.
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17. TheAgencybelievesthat Sections302.211(d)and(e) provideanecessarytwo-

tierprotectionto aquaticlife in watersofthe State. Section302.211(d)provides

thefirst tierprotectionby limiting the maximumtemperaturerise abovenatural

temperature,andSection302.211(e)providesthesecondtierprotectionby

limiting themonthly maximawatertemperatures.

18. ReadingSection302.211(e)to applyonly to rivers createsagapin theIllinois

thermalstandardapplicableto watersof theStateotherthanrivers.

19. Thoughtherequirementsof Section302.211(d)do apply to all watersof the State

including lakes,limiting theapplicabilityofSection302.211(e)to rivers lessens

theprotectionaffordedto aquaticlife in lakes.

20. TheAgencyis requestingtheBoardto applythemonthlymaximatemperature

limits portionofSection302.211(e)to all watersoftheState.

4



WHEREFORE,theAgencyrespectfullyrequeststhat theBoardto

RECONSIDERits’ decisionon theissueofinterpretingSection302.211(e)to applyonly

to rivers.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY

cC
By:~
Sanjay K. Sofat
Assistant Counsel
Special Assistant Attorney General

DATED: September 14, 2005
1021 North Grand Avenue East
P.O. Box 19276
Springfield, Illinois 62794-9276
(217) 782-5544
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RECEIVED

BEFORE THE ILLINOIS POLLUTION CONTROL BOAPftERIc’~OFFICE

SEP 152005

BOARD OFTRUSTEESOF SOUTHERN ) pf~l~n0C~ntroiBoard
ILLINOIS UNIVERSITY GOVERNING
SOUTHERNILLINOIS UNIVERSITY,
EDWARDSVILLE )

)
Petitioner, )

)
v. ) PCBO2-105

) (NPDES Permit Appeal)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent.

AGENCY’S MEMORANDUM OF LAW IN SUPPORTOF MOTION FOR
RECONSIDERATION

NOW COMEStheRespondent,Illinois EnvironmentalProtectionAgency

(“Illinois EPA” or “Agency”) by andthroughits attorney,SanjayK. Sofat,Assistant

CounselandSpècial~AssistantAttorneyGeneral,pursuantto 35 Ill. Adm. Code101.520,

herebysubmitsthis Agency’sMemorandumof Law in Supportof Motion for

Rë~ônsiderationto theIllinois Pollution ControlBoard(“Illinois PCB” or “Board”). The

AgencyrespectfullyrequeststheBoardto RECONSIDERits decisioninterpreting

Section302.211(e)to applyonly to rivers. In support,theAgencystatesasfollows:

ARGUMENTS

In construingadministrativerules,thesamerulesthat apply to statutory

constructionapply. SIUEv. illinois EPA, PCB02-105,at 12 (August4, 2005). Thefirst
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cannonof statutoryinterpretationis to ascertainandgiveaffect to the legislativeintentas

expressedin thestatute. City ofEastPeoria v. Group FiveDevelopmentCo., 87 Ill.2d

42, 46, 57 Ill.Dec. 594, 429 N.E.2d492 (1981). The legislativeintent usuallyappears

from a considerationof thestatute’slanguage,which affordsthebestmeansof its

exposition. Jllinois PowerCompanyv. Mahin, 72 Ill.2d 189, 194,21 Ill.Dec. 144, 381

N.E.2d222 (1979).

A court, however,is not boundby the literal languagefoundin a statutewherethe

languagewould defeatthe legislature’sobvious andclearlyexpressedobjectiveor

purpose.Peoplev. McCoy, 63 Ill.2d 40, 45, 344 N.E.2d436 (1976). Wordsmay.thus,

bemodified,altered,or supplied,to obviaterepugnanciesor inconsistenciesfrom the

legislativeintent. Peoplev. Bratcher,63 11l.2d 534,543, 349N.E.2d31(1972)

(emphasisadded).Thecourtsusuallyreadinto themeaningof astatutoryprovisiona

qualifying or expandingexpression,which is “plainly implied by thegeneralcontextof

theenactment,which hasbeenpalpablyomittedandwhich is essentialto preventthe

legislativepurposefrom failing in oneof its importantaspects.”Peoplev. Gibson,99 III.

App. 3d 615,616,55III. Dec. 24, 425 N.E.2d1197 (2w’ Dist., 1981) (emphasisadded).

Finally, wheretwo constructionsofa law areavailable,theonewhichwould produce

absurdresultsandrenderthe operationof thelaw difficult shouldbe avoided.Balmesv.

HIAB-FOCO,A.B., 105 Ill.App.3d 572, 575,61I11.Dec. 329, 434 N.E.2d482 (1982).

TheAgencyurgestheBoardto follow thecourts’ reasoningin Bratcher,Gibson,

andBalmesbecausethelimited readingof Section302.211(e)would createinconsistency

by providing lesserprotectionto theaquaticlife usein watersoftheStateotherthan

rivers. TheIllinois SanitaryWaterBoardoriginally adoptedtheSection302.211(e)
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language;later theBoardincorporatedthethen-existinglanguageinto its regulations

without anydiscussion. SeeSWB-]4(1968),SWB-IO(1968),R 70-2(June9, 1971). As

theclearintent oftheoriginal draftersis not documentedanywhere,at thebest,onecould

only speculateregardingtheoriginal intent. Unlike theadoptingopinionsfor Sections

302.205and302.211(j),theadoptingopinion for Section302.211(e)doesnot specifically

statethat Section302.211(e)wasintendedonly to apply to rivers. R71-14(Dec. 21,

1971). By readingSection302.211(e)to only applyto rivers, theaquaticlife in watersof

theStateotherthanrivers would not getprotectionfrom the monthlymaxima

temperaturelimits. Whereintent is not clear,theBoardhastheauthorityto modify, alter,

or supplywordsto preventinconsistenciesfrom theoriginal intent. Also, theBoardhas

theauthorityto readinto themeaningof aregulationaqualifying or expanding

expressionto preventthe legislativepurposefrom failing in oneof its importantaspects.

TheAgencyreadsSection302.211(e)to havetwo distinct andindependent

components.Thefirst componentnarratesthemaximumstatisticalvariationallowedat

representativelocationsin themainriver. Thesecondcomponentprovidesa table

containingmonthly maximatemperatures.TheAgencyis urging theBoardto readthis

secondcomponentto apply to all watersoftheState.

In its August4, 2005 order,theBoardconcludedthatSection302.211(e)only

appliedto rivers. TheBoardfurtherconcludedthat by interpretingSection302.211(e)to

only applyto rivers, it would not leaveotherwatersoftheStateunregulatedwith respect

to thermalstandard.TheBoard’sconclusionon theSection302.211(e)applicability is

basedon theinterpretationof thephrase“main river” in theregulation. TheAgency

admitsthattheSection302.211(e)languageis poorly drafted. However,TheAgencyis
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not askingtheBoardto interpret“main river” to meanall watersoftheState,ratherthe

Agencyis requestingtheBoardto apply themonthly.maximawatertemperaturelimits of

Section302.211(e)to all watersoftheStateto fill thegapcreatedby thepoorlydrafted

language.A literal readingof Section302.211(e)shouldbeavoidedasit would createa

gap in thetçmperatureprotectiongivento aquaticlife in watersoftheStateotherthan

rivers. This liberal readingofSection302.211(e)is both legally andteclmicallyjustified.

Thefollowing reasonssupporttheAgency’spositionthat themonthlymaxima

temperaturelimits applyto all watersofthe State,including lakesand rivers.

A literal readingofSection302.211(e)shouldbe furtheravoidedto meetthe

CleanWaterAct goals. Thesegoalsrequirethe Statesto specifyappropriateusesto be

achievedandprotectedby taking into considerationtheuseand valueofthewaterbody

for public watersupply, for propagationoffish, shellfish,andwildlife, andfor

recreational,agricultural,industrial, andnavigationalpurposes.33 U.S.C. § 1251.

A waterqualitystandarddefinesthewaterquality goalsof awaterbodyby

designatingthe-useorusesto be madeofthe water. In Illinois, theBoardregulations

providethat theGenera!Usestandardsaredesignedto protect,amongotheruses,the

State’swaterfor aquaticlife use. 35 IlL Adm.Code302.202.Further,Section302.201

providesthatSubpartB containsgeneralusewaterqualitystandardswhich mustbe met

in watersof theStatefor which thereis no specificdesignation.35IlL Adm.Code

302.201. As Tower Lakeis a generalusewaterbody, all designatedusesincludingthe

aquaticlife use,mustbe protectedto ensurecompliancewith theCleanWaterAct goals.

Justasin rivers, theaquaticlife usein watersofthe Stateotherthanrivers mustbe

protectedfrom high temperatures.
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Section302.211(e)to all watersoftheStateto fill thegapcreatedby thepoorlydrafted

language.A literal readingof Section302.211(e)shouldbeavoidedasit wouldcreatea

gapin thetemperatureprotectiongivento aquaticlife in watersoftheStateotherthan

rivers. This liberal readingof Section302.211(c)is both legally andtechnicallyjustified.

Thefollowing reasonssupporttheAgency’spositionthat themonthlymaxima

temperaturelimits apply to all watersoftheState,including lakesandrivers.

A literal readingofSection302.211(e)shouldbe furtheravoidedto meetthe

CleanWaterAct goals. ThesegoalsrequiretheStatesto specifyappropriateusesto be

achievedandprotectedby taking into considerationtheuseandvalueofthewaterbody

for public watersupply,for propagationof fish, shellfish,andwildlife, andfor

recreational,agricultural,industrial,andnavigationalpurposes.33 U.S.C. § 1251.

A waterqualitystandarddefinesthewaterquality goalsof a waterbody by

designatingtheuseor usesto be madeofthewater. In Illinois, theBoardregulations

providethat theGeneralUsestandardsaredesignedto protect,amongotheruses,the

Stale’swaterfor aquaticlife use. 35 IlL Adm.Code302.202. Further,Section302.201

providesthat SubpartB containsgeneralusewaterquality standardswhich mustbe met
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The-Agencydoesnot disputetheBoard’sauthorityto promulgaterulesthat are

specific to aparticularwaterbody. Nor doestheAgencydisputetheBoard’sfindings that

Section302.211(d)appliesto all watersof theState. The realissuethoughis whether

watersoftheStateotherthanrivers needprotectionaffordedby themonthlymaxima

temperaturelimits ofSection302.211(e).As TowerLakeis a generalusewater,the

aquaticlife useis adesignatedusethat needsto be protectedjustasthis useneedsto be

protectedin rivers. Basedon theBoard’sapplicability of Section302.211(e),theaquatic

life usein rivers getstwo-tieredprotection,whereasthe samedesignatedusein watersof

theStateotherthanriversgetsonly onetier protection. This gapin protectionis because

ofthepoordraftingof the regulation,andnot becauseoftheoriginal drafters’ intentto

lessentheprotectionprovidedto aquaticlife in watersof theStateotherthanrivers.

TheAgencybelievesthat thetwo-tieredprotectionprovidedby Sections

302.211(d)and(e) together/jointlyis essentialfor propagationof fish in watersofthe

Stateotherthanrivers. Themaximumtemperaturevariationfrom backgroundlevels

underSection302.211(d)providesprotectionfrom extremechangesin temperatureto

protectfish from dying from temperatureshock. Whereas,themonthly maxima

temperatureprotectionaffordedby Section302.211(e)protectsaquaticorganismsfrom

high temperaturesthat will ultimatelykill theorganism.Thereareseveralmethodsto

determinethis monthly maximatemperaturelimit. For example,Critical Thermal

Maximum (“CTM”) is the temperatureatwhich disorientationandcessationofdirected

activitiescanbe causedby high temperatures.At this temperature,theanimal losesits

ability to escapefrom conditionsthatwill sooncauseits death.Evenif temperatureitself

is not responsiblefor an animal’sdeath,a CTM conditioncancauseor leadto deathfrom
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predationby a moreactivetemperatureresistantpredator(Cooper,1966’). Other

methodsto determinean upperthermalendpointinclude,chronicthermalmaximum

(“ChTM”), upperincipient lethaltemperature(“UILT”), andultimateupperincipient

lethal temperature(“HUILT”). Thesemethodsvaryby therateat which theanimal is

subjectedto watertemperaturechanges.TheCMT methodemploysrapidchangein the

temperature(>0.5-1.0 °C/hr),whereas theChTM methodslowly changesthewater

temperature(<1.0-1.5 °C/day).Theendpointsdeterminedby thesemethodsvary based

on theacclimationtemperatureofthetestorganismresultingin arangeof endpointsfor

eachorganism. The following tableshowstheCTM rangefor severalfish nativeto

Illinois (Beitingeret a!. 20002).

Common Name(ScientificName) CTM range
bargemouth Bass (Micropterussalmoides) ~34 O~(92.1 °F) —40.1 °C(104.2°F)
EmeraldShiner(Notropisatherinoides) 34.1 OC (93.4°F)—37.6°C(99.7°F)
3lacknoseDace(Rhinichthysatratulus) 319 OC (89.4°F)

ChannelCatfish(Ictaluruspunctatus) 333 O~(91.9°F) —42.1 °C(107.8°F)
~ohnny Darter(Etheostomanigrum) 30.1 OC (86.2°F)—37.4 °C(99.3°F)

The table above is not provided to determine the maximum temperature limit for a

pa~ticu1ar species, but to illustrate that aquatic organisms need to be protected from

exposure to maximumtemperatures irrespective of whether they live in lakes, streams,

river, or wetlands. By providing the second-tier protection, the monthly maxima limit

ensures that the aquaticlife is protectedin situationswherethenaturalbackground

‘Cooper, Edwin L. A Symposiumon WaterQuality Criteriato ProtectAquaticLife, AmericanFisheries

Society,SpecialPublicationNo.4, September1966.

2 Beitinger,T.L., WA. Bennett,andR. W. McCauley.2000. Temperaturetolerancesof NorthAmerican

freshwaterfishesexposedto dynamicchangesin temperature.EnvironmentalBiology of Fishes58: 237-
275.
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temperatureis high. For example,if thenaturalbackgroundtemperatureof thereceiving

wateris 90°F, anda facility causesthat temperatureto increaseby 5°F, though

consistentwith Section302.211(d),it couldbe abovetheCMT limit, andthus lethal to

theorganism.

Finally, theAgency’sreadingof Sections302.211(d)and(e) asprovidingtwo-tier

temperatureprotectionis consistentwith theprotectionprovidedto aquaticlife in other

states.Wisconsin’stemperaturestandardsfor fish and aquaticlife useprovidetwo levels

ofprotection. One is similar to theSection302.211(d)requirement,which statesthat,

“[t]he maximumtemperaturerise at theedgeofthemixing zoneabovetheexisting

naturaltemperatureshallnot exceed5°F for streamsand3°F for lakes.” Thesecondtier

protectionis providedby theprovision,which statesthat, “[tjhe temperatureshallnot

exceed89°F for warmwaterfish.” SeeAttachmentA.Indiana’stemperature

requirementsfor protectionof aquaticlife aresimilar to thoseofIllinois. 327 L&C 2-1-

6(b)(4)(C)and (4)(D) oftheIndianaCodeapply to lakesand reservoirsandcontaina

requirementregardingmaximumtemperaturerise abovenatural temperatures,anda

monthlymaximatemperaturerequirement, respectively. SeeAttachmentB.

In sum,theAgencyrespectfullyrequeststheBoardto readthe monthlymaxima

temperaturelimits of Section302.211(e)to applyto all watersof the State.The poorly

draftedSection302.211(e)createsagapin the Illinois thermalstandard,andthusa literal

readingof the languageshouldbe avoided. Also, as thereis no evidencethat the original

draftersintendedSection302.211(e)to only applyto rivers,the Boardhasauthorityto

readinto theplain languageof Section302.211(e)to accomplishthe CleanWaterAct
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goals. Further,two-tierprotectionis essentialto ensureprotectionoftheaquaticlife use

in watersoftheStateother.thanrivers.

CONCLUSION

Forthereasonsandargumentsprovidedherein,theAgencyrespectfullyrequests

theBoardto RECONSIDERtheissueregardingtheapplicabilityofSection302.211(e)

oftheBoardregulation.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY

By: _________________

SanjayK. Sofat
SpecialAssistantAttorneyGeneral
Division of Legal Counsel

Dated: September14, 2005
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)782-5544
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STATE OF ILLINOIS )
) SS

COUNTY OF SANGAMON )

PROOF OF SERVICE

I, the undersigned, on oath state that I have servedthe attachedtheAGENCY’S
MOTION FOR AND MEMORANDUM OF LAW IN SUPPORTOF
RECONSIDERATION upon thepersonsto whom it is directed, by placing a copy in an
envelope addressed to:

Dorothy Gunn,Clerk JoelA. Benoit
Pollution Control Board MOHAN, ALEWELT, PRILLAMAN & ADAMI

100WestRandolphStreet First of AmericaCenter
Suite 11-500 1 N. Old CapitolPlaza,Ste. 325
Chicago,IL 60601 Springfield,IL 62701

Carol Sudman Kim L. Kim
HearingOfficer SouthernIllinois University Edwardsville
Illinois Pollution ControlBoard Office oftheGeneralCounsel
1021 N. Grand Ave. East Rendleman Hall, Room3311
P.O. Box 19274 Edwardsville, IL 62026-1019
Springfield, IL 62792-9274

andmailing it from Springfield, illinois on September 14, 2005, by U.S. Mail with
sufficientpostageaffixed.

SUBSCRIBEDANDSWORNBEFOREME
THIS I 4’tb~ DAY OF SEPTEMBER, 2005.

U f. PENNYJ.TINDER
; NOTARYPtSJC, STATE OF ILLINOIS
.t MY COMMISSION EXPIRES 3-2~2OOt:

THIS FILING PRINTED ON RECYCLED PAPER
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Attachment A



NR 102.04 WISCONSINADMINISTRATIvE CODE 8

Unofficial Text (SeePrintedVolume). CurrentthroughdateandRegistershownon Title Page.

fish species.This subcategoryincludes,but is not restrictedto,
surfacewatersidentifiedastroutwaterby thedepartmentof natu-
ral resources(Wisconsin Trout Streams,publication 6—3600
(80)).

(b) Warm water sportfish communities. This subcategoryin-
cludessurfacewaterscapableofsupportingacommunityofwarm
watersportfish orservingasa spawningareafor warm watersport
fish.

(c) Warm waterforagefish communities. Thissubcategoryin-
cludessurfacewaterscapableof supportingan abundantdiverse
communityof foragefish andotheraquaticlife.

(d) Limitedforagefish communities. (Intermediatesurface
waters).This subcategoryincludessurfacewatersof limited ca-
pacityandnaturallypoorwaterquality orhabitat.Thesesurface
watersarecapableofsupportingonly alimited communityoffor-
age fishandotheraquaticlife.

(e) Limited aquatic life. (Marginalsurfacewaters).This sub-
categoryincludessurfacewatersof severelylimitedcapacityand
naturallypoorwaterquality orhabitat.Thesesurfacewatersare
capableofsupportingonly a limitedcommunityof aquaticlife.

(4) STANDARDS FORFISH AND AQUATIC LtFE. Exceptfor natural
conditions,all watersclassifiedfor fish andaquaticlife shallmeet
the following criteria:

(a) Dissolved oxygen. Exceptasprovidedin par.(e)ands. NR
104.02(3), thedissolvedoxygencontentin surfacewatersmay
notbe loweredto lessthan5 mg/Lat anytime.

(b) Temperature. I. Thereshall be no temperaturechanges
that may adverselyaffectaquaticlife.

2. Naturaldaily andseasonaltemperaturefluctuationsshall
be maintained.

3. Themaximumtemperatureriseat theedgeof themixing
zoneabovetheexistingnaturaltemperatureshall not exceed5°F
for streamsand3°F for lakes.

4. Thetemperatureshall notexceed89°Fforwarmwaterfish.
(c) pH. ThepH shall bewithin therangeof6.0 to 9.0, with no

changegreaterthan0.5 unitsoutsidetheestimatednaturalseason-
al maximumandminimum.

(d) Other substances. Unauthorizedconcentrationsof sub-
stancesarenotpermittedthat aloneor in combinationwith other
materialspresentaretoxic to fish dr otheraquaticlife, surfacewa-
ters shallmeettheacuteandchroniccriteriaassetforth in orde-
velopedpursuantto ss. NR 105.05and 105.06. Surfacewaters
shall meet thecriteria which correspondto the appropriatefish
andaquaticlife subcategoryfor thesurfacewater,exceptaspro-
videdin a~,.NR104.02(3).

(e) Temperature and dissolved oxygen for cold waters.
Streamsclassifiedastroutwatersby thedepartmentofnaturalre-
sources(WisconsinTroutStreams,publication6—3600(80))oras
greatlakesor cold watercommunitiesmay not be alteredfrom
naturalbackgroundtemperatureanddissolvedoxygenlevels to
suchan extentthat trout populationsareadverselyaffected.

1. Thereshallbe no significantartificial increasesin tempera-
turewherenaturaltrout reproductionis to beprotected.

2. Dissolvedoxygenin classifiedtrout streamsshall notbe
artificially loweredto lessthan6.0 mg!Latanytime, norshall the
dissolvedoxygenbe loweredto less7.0mg/L duringthespawn-
ing season.

3. The dissolvedoxygen in great lakestributariesusedby
stockedsalmonidsfor spawningrunsshall not be loweredbelow
naturalbackgroundduringtheperiodof habitation.

(5) STANDARDS FOR RECREATIONAL USE. A sanitarysurvey
andiorevaluationto assureprotectionfrom fecal contamination
is thechiefcriterionin determiningthesuitability ofasurfacewa-
ter for recreationaluse.

(a)Bacteriological guidelines. Themembranefilter fecalcoli-
form countmay not exceed200per 100 ml asageometricmean

basedonnot less than5 samplespermonth,nor exceed400per
100 ml in morethan 10% of all samplesduringanymonth.

(b) Exceptions. wheneverthe departmentdetermines,in ac-
cordancewith the proceduresspecified in s. NR 210.06, that
wastewaterdisinfectionis not requiredto protect recreational
uses,therecreationalusecriteriaandclassificationsasestablished
in this subsectionandin chs.NR 103 and104 do not apply.

(6) STANDARDS FOR PUBLICHEALTH AND wELFARE. All surface
watersshall meetthehumanthresholdandhumancancercriteria
specifiedin or developedpursuantto ss.NR 105.08and105.09,
respectively.The applicablecriteria varydependingon whether
thesurfacewater is usedfor public drinking watersuppliesand
vary with thetype of fish andotheraquaticlife subcategory.All
surfacewatersproviding public drinkingwatersuppliesorclassi-
fied as cold wateror warm watersport fish communitiesasde-
scribedin sub. (3) shall meetthetasteandodorcriteriaspecified
in or developedpursuantto s. NR 102.14.

(7) STANDARDS FORWILDLIFE. All surfacewatersshall beclas-
sified for wildlife usesandmeetthewildlife criteria specifiedin
or developedpursuantto s. NIt 105.07.

History: cr. Register,Septenber.1973.No,213,eff. 10—1—73; am. (3).Rcgiater,
Decenber,1977,No. 264, elI. 1—1—78;renum.from NR102.02,r. (3) (d) 1. to3., and
(5), renum.(3) (intro.) to(d) (intro.)and(e)and(4)10 be(4) (intro.)10(e)and(S)and
am. (4)(a), (d), (e)(intro.) and(5),Cr. (6)and(7), Register,Febnjary,1989,No. 398,
elI. 3—1—89;ant. (3) (intro.), (6), (7), r. (3) (a), renuni.(3) ~)so (fl’to be(3) (a)10(e)
and an,.(3) (a), Register,Auguat. 1997,No. 500, elI. 9—1—97.

NR 102.05 Application of standards. (1) ANTIDE-
GRADATION. (a) No watersofthestateshall be loweredin quality
unlessit hasbeenaffirmativelydemonstratedto the department
that sucha changeis justified asa resultof necessaryeconomic
andsocialdevelopment,providedthat no newor increasedefflu-
entinterfereswith orbecomesinjuriousto anyassignedusesmade
of or presentlypossiblein suchwaters.

(b) Class~flcation system. For thepurposesofthis subsection,
all surfacewatersofthestate,or portionsthereof,shallbeclassi-
fied asoneof thefollowing:

I. Outstandingresourcewatersaslisted ins.NIt 102.10,
2. Exceptionalresourcewatersaslisted ins.NIt 102.11,
3. GreatLakessystemwatersaslisted in s. NR 102.12(1),
4. Fishandaquaticlife watersasdescribedins. NIt 102.13,

Or

5, Waterslisted in tables3 through8 in ss. NIt l04.05 to
104.10.

(2) STREAMFLOw. waterquality standardswill not bemain-
tainedunderall naturaloccurrencesof flow, temperature,orother
waterquality characteristics.Thedeterminationofwaterquality
basedeffluent limitationsorothermanagementpracticesshall be
baseduponthefollowing conditionsexceptasprovidedin ch.NIt
106for toxic andorganolepticsubstancesandwholeeffluenttox-
icity:

(a)Theaverageminimum 7—daylow streamfiowwhichoccurs
oncein 10 years(7—dayQio);or,

(b) In thecaseof dissolvedoxygenandwhereversufficient
dataonstreamfiowandtemperatureareavailable,by application
of a0.274%level of nonattainment.This is equivalentto anex-
pectednonattainmentofthedissolvedoxygencriterionofoneday
peryear.

(3) MIXING zoNEs, water quality standards shall be met at ev-
ery point outsideof amixing zone.The sizeof themixing zone
cannotbeuniformly prescribed,butshallbe basedon suchfactors
as effluentquality andquantity,availabledilution, temperature,
current,typeof outfall, channelconfigurationandrestrictionsto
fishmovement.Fortoxic andorganolepticsubstanceswith water
quality criteriaorsecondaryvaluesspecifiedin ordevelopedpur-
suantto chs.NR 102 and105,allowabledilution shall bedeter-
minedasspecifiedin ch. NIt 106 in additionto therequirements
specifiedin this subsection.Asaguideto thedelineationofamix-
ing zone,thefollowing shall betakeninto consideration:

Register,February,1998,No. 506
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D4D/AWk CoDE

50 2 0.7 984 117 9 6 34 I 789 88 0.6 — 65 59

)00 4 1.1 1737 207 18 12 82 3 1418 158 2. — 117 106

150 6 1.6 2420 289 26 17 137 5 1999 222 4 — 165 149

200 9 2.0 3064 365 34 21 197 8 2549 283 7 — 210 191

250 Il 2.3 3679 438 42 26 262 10 3079 342 10 — 254 230

300 14 2.7 4270 509 50 30 331 13 3592 400 13 — 297 269

350 16 3.0 4845 577 58 34 402 16 4093 455 IS — 338 306

400 19 3.4 5405 644 65 39 477 19 4582 509 22 — 379 343

450 21 3.7 5952 709 73 43 554 22 5063 563 27 — 419 379

500 24 4.0 6488 773 81 47 634 25 5535 615 32 — 458 415
(b) This subsectionestablishesminimum water quality for aquatic life. In addition to subsection (a), subdivisions (I) through

(5) areestablishedto ensureconditionsnecessaryfor the maintenanceof a well-balancedaquaticcommunity.Subdivisions(1)
through(5) areapplicableat anypoint in thewatersoutsideof themixing zone:

(I) Thereshall beno substanceswhich impartunpalatableflavorto food fish orresultin noticeablyoffensiveodorsin the
vicinity of the water.
(2) No pI-I valuesbelow six (6.0) norabovenine (9.0), exceptdaily fluctuations which exceedpH nine (9.0) andare
correlatedwith photosyntheticactivity, shall bepermitted.
(3) Concentrationsof dissolvedoxygenshaltaverageat leastfive (5.0) milligrams per liter percalendardayandshall not
belessthanfour (4.0) milligrams perliter at anytime.
(4) The following conditionsfor temperature:

(A) Thereshall beno abnormaltemperaturechangesthatmayadverselyaffectaquaticlife unlesscausedby natural
conditions.
(B)The normal daily andseasonaltemperaturefluctuationsthatexistedbeforethe additionof heatdueto other
thannaturalcausesshall be maintained.
(C) The maximum temperature rise at any time or place above natural temperaturesshall notexceedfive degrees
Fahrenheit (5°F) (two and eight-tenths degrees Celsius (2.8°C)) in streams and three degrees Fahrenheit (3°F).(one

and seven-tenths degrees Celsius (1.7°C)) in lakes and reservoirs.

(D) Water temperatures shall not exceed the maximum limits in the following table during more than one percent
(1%) of the hours in the twelve (12) month period ending with any month; at no time shall the water temperature

at such locations exceed the maximum limits in Table 3 by more thanthree degrees Fahrenheit (3°F) (one and
seven-tenthsdegreesCelsius(1-7°C)).

TABLE 3

Other

Ohio River Indiana

Main Stem Streams
2F(°C) °F(°C)

January 50(10.0) 50(10.0)

February 50(10.0) 50(10.0)

March 60(15.6) 60(15.6)

April 70(21.1) 70(21.1)

May 80 (2&7) 80 (26.7)

June 87(30.6) 90(32.2)

July 89(31.7) 90(32.2)

August 89(31.7) 90(32.2)

September 87 (30.7) 90(32.2)

October 78(25.6) 78(25.5)


