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OPINION AND ORDER OF THE BOARD (by J. Marlin):

This matter comes before the Board on a Petition for keview,
filed by James Pressnall (Pressnall) on March 5, 18987. Pressnall
is seeking review ot an administretive citation that was 1issued
agzinst him by the Illinois Environmental Protection Agency
(Agency) &nd fileg with the Board on January 27, 1987. A hearing
was held in this matter con May 28, 1887 in Belleville, Illinois.

Section 31.1 of the Illinols Environmental Protection Act
{Act) sets forth the process by which prohibitions specified in
Section 21(r) of the Act maey be enforced by administrative
citations. Ill. Rev. Stat. 1986 Supp., ch. 111 %Q , par.

1031.1. Aftrer an administrative citation is issued and served
upon & person, that perscn has 35 days in which to file a
petition for review of the citation. If that person fails to
file & petition within that time period, the Board is directed by
Section 31.1(8){(1) of the Act to agdort a final order imposing the
penalty as specified by the citation. The only time the Board
may review the merits of a citation 1is when a petition for review
of the citation is filed in a timely manner.

Alleged Procecdural Errors

Pressnall claims that several procedural errors occurred
concerning the hearing. First, he states in his brief:

Further, he [Pressnall] takes exception of
the manner in which he was notified to appear
for a hearing in Court Chambers, City Hall,
Belleville, IL. He was not advised of his
rights to 1legal counsel and was forced to
testify, unprepared, on his own behalf. Be
was not advised to bring witnesses, which he
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coulc well have adcne to collaporate his
pcints and positions; unfalr advantage has
been teken by the IEFA.

(Pressnall Brief, p. 1).

Pressnall does not support any of these allegations with
facts. &Also, this is a civil, not criminal, action; as & resule,
it is not legzlly necessary to inform a respondent of his right
to counsel. It is important to note that Pressnall petitioned
for review of the administrative citation. That is, it was his
own action which triggered the hearing. Section 31.1(d)(2) of
the Act provides that when & petition for review is filed before
the Board, the Agency or unit of local government which issued
the citaticn "shell appear as a complainant at a hearing before
the Board to be conaucteé pursuant to Section 32 of this Act."
Section 32 cof the Act states:

Any party to & hearing under this subsection
may be represented by counsel, may make oral
or written argument, coffer testimony, cross-
examine witnesses, or take any combination of

such actions. All testimony taken before the
Board shell ©be recorded stenographically.
The Transcrist so recorced, and any

[N
adéitionzl matter &accepted for the record,
snell be oren o putlic inspection, and
coplies thereof shall be made available to any
person ugon payment of the actual cost of
reproducing the original.

111. Rev. Stat. 1985, ch. 111 14
par. 1G32.

Given the clear languace of the Act, it is difficult for the
Boarc¢ to understand how Fressnall can claim that he was
uninformed as to how the hearing was to be conducted. The Board
is not pursuzded that Fressnzll was prejudiced as he seems to
claim.

Secondly, Pressnzll claims that he was "denied a copy of the
transcript of the hearinc.” (Pressnall EBrief, p. 1l). He states
that the court reporter said that & copy could be purchased from
the court reporting service for $150. It appears that this cost
is the sole basis for his failure to acqQuire a transcrigpt.
Section 32 of the Act, as guoted above, provides that all
transcripts “shall be open to pubklic inspection." Also, the
Board will provide copies of a hearing transcript to any person
upon payment of the actual cost of reproduction. At this point
in time, the Board's cost for photocopying a transcript is based
on a rate of 10 cents per page. Since the hearing in this matter
generated a transcript that was 173 pages, the total cost for a
copy of the nezring transcrict, 1f procured from the Board, woulé
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amount to $17.30. Given that Pressnall could have reviewed the
transcript at the Board's offices for free or purchased his own
copy for $17.30, the Board believes that Pressnall is not
justified in claiming that he was denied access to a
transcript. In addition, Pressnall clazims that tne lack of "a
pre~trial hearing" prevented his preparation of an "adequate
defense". (Pressnall Brief, p. 2). Wwhile a pre-hearing
conference is helpful in many instances, it 1is certainly not
necessary in all cases. The Board finds no reason to conclude

that Pressnall was prejudiced due to the lack of a pre~hearing
conference.

Finally, ¥ressnall claims that the hearing officer erred in
failing to exclude witnesses from the hearing room while others
testified. However, according to the hearing transcript, it is
clear that Pressnall never made a reguest to exclude witnesses
from the hearing room. Since Pressnall never made such a reguest

at hearing, he waived any subsequent claim that he was prejudiced
due to the lack of exclusion.

Administrative Citation Process

Section 21(p) of the Act consists of a list of prohibitions

that may be enforced by administrative citations. Section 21(p)
provides:

No person shall:...

p) Conduct & sanitary landfill operation
which is required to have a permit under
subsection (d) of this Section, in a
manner which results in any of the
following conditions: [The subsection
then lists twelve specific conditions].

I11. Rev. Stat. 1986 Supp.,
ch. 11115, par. 1021(p)

The citation that was issued to Pressnall states:

[T]he Illinois Environmental Protection
Agency has determined that Respondent was
conducting a sanitary landfill operation at
the above~described facility, which was
required to have a permit pursuant to Ill.
Rev. Stat. 1985, ch. 111 14, par. 1021(4),
without the reguired permits and in a manner
which resulted in the following conditions:

A. Cn December 16, 1986, said unpermitted
landfill facility had uncovered refuse
remaining trom a previous operating day,
in violation of Il1l. Kev. Stat. 1986
Supp., ch. 111 %@ , par. 1021(p)(5).
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B. On December 12, 1986, said unpermitted
landéfill facility had open burning of
refuse, in violation of Ill. Kkev. Stat.
1966 Supp., ch. 111 %4, par. 1021 (p)(4).

C. On December 16, 1986 said facility had
unpermitted portions of 1ts facility
wherein refuse had been deposited, 1in
violation of Il1l1. Rev. Stat. 1986 Supp.,
ch. 111145, par. 1021(p)(9).

(Agzency Citation, E. 2)

)

Section 31.1(8)(2) of the Act provides the standard for the
Board's review of the administrative citatiocon.

1f, based on the record, the Board finds that
the alleged violation occurred, 1t shall
adopt a final order which shall include the
administrative citation and findings of
violation &as alleged in the citation, and
snall impose the penalzty specified in
subdivisions (b)(4) of Section 42. However,
if the Board finés that the person appealing
the citation has shown that the wviolatiocn
resulted from uncontrollakble circumstances,
the Board shall adopt a final order which
makes no finding of violation and which
imposes no penalty.

I11. Rev. Stat. 1986 Supp., ch.
11115, par. 1031.1(4d)(2)

The Section further provides that the burden of proof is on the
Agency or the unit of local government which 1ssued the citation.

The Board has never before issued a decision upon a petition
for review of an administrative citation; this is a case of tne
first impression. Consequently, it is necessary to closely
examine the elements of a Section 21 (p) offense as enforced by
the administrative citation process. Such an examination can be

accomplished by answering the questions: who; what: how; and
when.

Who mav be issued an administrative citation?

This question is answered simply. Section 21 states "No
person shall”. The term "person" is defined under the Act.

"FERSON" 1s any individual, partnership, co-
partnershig, firm, company, corporation,
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(6a)

association, joint stock comgany,

trust,

estate, political subdivision, state agency,
or any other legal entity, or their legal

representative, agent or assigns.

111l. Rev.

>tat. 1986 Supp., ch.

111 4 , par. 1003.26.

What type of facility is subject to an administrative citation

enforcement action?

Subsection () cf Section zl further states, after tne
rphrase "no person shall," "(c)onduct a sanitery landfill
operation which is reguired to have & permit under subsection (4)

of this Section." Subsection (d) sctates:

o person shall:

d} Conduct any waste-storage, waste-

treatment, or waste-disposal operation:

1) without a permit granted by the
Agency or in wviolation of any
conditions imposed by such permit,
including periodic reports and full
access to adeguate records and the
inspection of facilities, as may be
necessary to assure compliance with
this Act and with regulations and
standards adopted thereunder,
provided, however, that no permit
shall be reguirea for any person
conducting a waste-storage, wasSte-
treatment, or waste~-disposal
operation for wastes generated by
such person's own activities which
are stored, treated, or disposed
within the site where such wastes
are generated; or,

2) in violation of any regulations or
standards adopted by the Board
under this Act.

This subsection (d) shall not apply to
hazardous waste.

A plain reading of the language of subsection

(p) suggests that

only sanitary landfill operations which are also subject to
subsection (d) may be subject to subsection (p). Also,
subsection (d) makes no mention of the term "sanitary landfill
operation". Given these observations, it is clear that
subsection (d) does not define the term "sanitary landfill
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operation” but merely provides additional limiting reguirements
which serve to delineate the scope of applicability under
subsection (p). Therefore, the Board must look elsewhere in the
Act for a Gefinition of a "sanitary landfill operation".

The Act provides a Gefinition for "sanitary landfill" in
Section 3.41:

"Sanitary Landfill"” means a facility
permitted by the Agency for the disposal of
waste on land meeting the requirements of the
kesource Conservation and kecovery Act, P.L.
$4~580, and regulactions thereunder, ana
without creating nulsances or hazards to
public health or safety, Ly confining the
refuse to the smallest pracrtical volume anad
covering it with a layer of earth at the
conclusion of each day's operetion, or by
such other methods and intervals as the Board
may provide Ry regulation. (emphasis addead).

Section 3.41 of the Act, Ill.
Rev. Stat. 1986 Supp., ch. 111
s, par. 1003.41.

It naturally follows that the type of facility subject to a
Section 21(p) enforcement action must be a permitted facility as
described in Section 3.41 as well zs be a facility which 1is
required to have a permit under the Section 21(d). Cne may argue
that there 1is a substantive difference between the terms
"sanitary landfill" and "sanitary landfill operation". The
Board, though, does not see any such distinction. Given that
there is a statutory definition of "sanitary landfill" and that
there 1s no statutory definition of "sanitary landfill
operation®, it is the Board's position that the legislature did
not intend to create a term with new legal significance when it
used the phrase "sanitary landfill operation". In other words,
"sanitary landfill operation" is rplainly read to be eguivalent to
the phrase "operation of a sanitary landfill". In short,
sanitary lancfill operations include only those facilities that
are permitted by the Agency and meet the other reguirements of
Section 3.41. Therefore, sanitary landfill operations that are
subject to administrative citation enforcement of Section 21(p)
must in the least be permitted by the Agency and fall within the
other requirements of Section 3.41. The additional reqguirement
that the facility must be a sanitary landfill coperation "which is
required to have a permit under subsection {d) of the Section,”
(emphasis aadaea) further strengthens the position that only
permitted facilities may be subject to an administrative citation
enforcement of Section 21(p).

From the above analysis, it can be concludedé that if a
person is conducting a landfill operation without a permit, hence
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the facility is not a sanitary lancfill as definec by the Act,
then that person may not be issued an administrative citation for
the enforcement of Section 21(p). 1Instead, that person could be
subject to a regular enforcement action for the violation of
Section 21(&). As noted earlier, subsection (4G) does not mention
the term "sanitary landfill". Therefore, unlike subsection (p),
subsection (&) is designed to enable actions to be broughnt
against unpermitted facilities.

One fact which further bolsters the position that only
permitted facilities may be subject to administrative citation
invelves the wording of the prohiktiteé conditions listed in
sukbsection (p). Section 21(r)(9) states, “derosition of refuse
in any unpermitied portion of the lanafill." (emphasis added}.
The language of this prohircited conditiorn implies that the
remainger of the landfill is rermitted. If non-permitted
facilities were meant to be subject to a 21(p) enforcement
action, condition (9) would have likely been drafted to read
"*deposition of refuse in any unpermitted landfill."”

How must a facility be operated in order to be subject to an
administrative citation enfcocrcement action?

This guestion is easily answered by the statutory
language. Section 21{p) sets forth twelve specific prohibited
ceonaitions. 1f a facility, which is of the requisite type as
discussed above, is operated such that any of twelve prohibited
conditions occur, then the person operating that facility could
be subject to Section 21(p) enforcement action.

Wnen must the prohibited conditions occur for there to be a

violation of Section 21(p) as enforcea by an administrative
citation?

Section 31.1 of the Act states that "subsection (p) of
Section 21...shall be enforceeble either by administrative
citation...or &s otherwise provided by this Act." Ill. Rev.
Stat. 1966 Supp., ch. 111 %@ ;, par. 1031.1(a). The answer to the
above gquestion is different depending on how Section 21(p) is
enforced. In an administrative citation enforcement action, the
prechicited condition must occur at the time the facility is being
inspected by Agency personnel or perscnnel of a unit of local
government which issues & citetion. Frovisions of the Section
31.1 of the Act dictate this conclusion. Determination of a
violation by the issuer o¢of an administrative citation must be "on
the basis of direct observation." An administrative citation
must then be l1ssued and served "within not more than 60 days
after the date of the observed violation." (emphasis added).

I11. Rev. Stat. 1986 Supp., ch. 111 44, par. 1031.1(b). The Act
further requires that the citation served must include "an
affidavit by the personnel observing the violation attesting to
their material actions and observations." (empnasis added). Ill.
Rev. Stat. 1986 Supp., ch. 11145, par. 1031.1(b)(5).
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It is clear from the above references to Section 31.1 that
the prohibited conditions, upon which an administrative citation
may be issued, must have been observed by personnel of the Agency
or unit of local government issuing the citation. Conversely, if
the personnel did not observe the prohibited condition, an
administrative citation cannot be issued on the basis of that
condition's existence.

As stated above, Section 21 (p) can be enforced through the
more traditional procedure of an enforcement action conducted
pursuant to Section 31. In such an action, direct observation of
the prohikbited condition by Agency designated would not be
necessary before & violation can be found. Cther types of
evidence could be utilized to gfrove the violation.

The Board may find that the violation occurre¢ only when all
of the above~described elements are fulfilled. The Board will
next evaluate the particular facts at hand in the context of
those elements.

Citation Issued to Pressnzll

First, James Pressnall, the Respondent, 1is certeainly a
"perscon" as defined under the &ct.

Seccndly, the Board must examine the tvpe of facility that
15 the subject of the citation issued to Pressnall. In the
citation, the Agency &lleges, "|[tlhat said [Pressnall's] facility
has been operated as a landfill, operating without an Illinois
Environmental Protection Agency OUperating Permit." At hearing,
an Agency employee, Kenneth G. Mensing, stated that the facility
has never been issued a permit to dispose of any type of waste or
refuse. (R. 22). BAlso, at hearing, Pressnall asserted that he
was 1n the construction and salvage business, not a disposal
business. He claimed that he could not remember anyone from the
Agency telling him that his operation required a permit. (R.
160). It is clear from the record that Pressnall does not have
an Agency permit to Gispose of waste in a lancéfill.
Consequently, 1in the context of an administrative citation,
Pressnall's facility cannot be considered a "sanitary landfill
orperation which is required to have a permit under subsection
(d)" of Section 21 of the Act. The Agency has not presented any
evidence to indicate otherwise.

It is guite clear that the Agency believes it may issue an
administrative citation to a facility which is not a sanitary
landfill, as defined by the Act. It is the Board's position that
such an action is without statutory authority and ignores the
unamkbiguous language of the Act.

Since all four elements of an administrative citation must
be proven, the failure to prove any one element warrants a
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finding of no violation. Because the Agency failed to prove that
Pressnall was conducting "a sanitary landfill operation which is
required to have a permit under subsection (&))" of Section 21,
the Board finds that the violations alleged by the administrative
citation ¢id not occur.

Although it 1s unnecessary now to evaluate the alleged
occurrences of the prohibited conditions cited by the
administrative citation, the Board is concerned with the Agency's
apparent position with regard to the timing of those

occurrences. The administrative citation charged that "[oln
Lecember 1z, 1866 &n unpermitted lancfill f&cility had open
burning of refuse 1n viclation of I11. Rev. Stat. 1966 Supp., ch.
llllﬁ rar. 1021(g)(4)." hnHowever, the inspection of the facility

conducted ty Kenneth !lernsing and khandy ballard cf the Agency,
took place on December 16, 1986. At hearing, Mr. Mensing stated
that at the time of the inspection he only saw evidence of & past
fire: "There was [sicl] no visible signs of smoldering, but it
was my devermination that there had been a recent fire involving
some of the material at the site.” (R. 22~23). However,

accordaing to Mensing, at the time of the inspection there was no
observed fire. (k. 64).

Ls discussed earlier, when an adminisctratlive citation is
issued by the Agency or unit of loczl government the personnel of
the Agency or unit of local government must cirectly observe thne
gronibited conditions alleged by the citation. In other words,
prohibited conditions which were not observed by such personnel
may not be the subject of an administrative citation. No
evidence was presented to suggest that any Agency personnel
observed the kespondent conducting an open burning activity at
Pressnall's facility on December 12, 1986. It naturally follows

then that the Agency connot properly &llege such a violation in
an administrative citation.

It is important to note that the Board is deeply concerned
about any illegal dumping operation. However, the Board is
equally concerned that the legal limits of the administrative
citation enforcement program be strictly adhered to.

The Akgency seems to taxke a position which, if followeq,
could have serious conseguences for the enfcrcement of many
regulatory reguirements. If the Board finds a violation, under
the administrative citation process, concerning an unpermitted
site, the Board would be implicitly finding that the site
requires a permit and must be operated like a permitted
facility. This, 1in turn, could make the owner or operator of the
site responsible for such items as a closure plan, post~closure
care, monitoring wells, ané bonding, just to name a few. Such an
interpretation would lead to a legal morass of monumental
proportions especially in instances involving illegal dumping
without permission on private property.
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Absent further legislative clarification on the
administrative citation process, enforcement of the prohibitions
against littering, open dumping, or other 1illegal disposal
methods must presently be accomplished through the more
traditional enforcement action process provided by the Act, not
the administrative citation process.

Finally, Fressnall reqguests that he be reimbursed for the
expenses he incurred in litigating his defense to the
administrative citation. Although the Board is finding in his
favor in this matter, the Act does not provide for an award for
such costs.

This Opinion constitutes the board's findings of fact and
conclusions of law in this matter.

CRDER

The Board hereby finds that the administrative citation
filed on January 27, 1587 was improperly issued to
James Pressnall. That administrative citation is stricken and
this matter is accordingly dismissed.

IT 1S SU ORLDERED.
B. Forcade dissented.

Section 41 of the Environmental Protection Act, Ill. Rev.
Stat. 1985 ch. 111 %Q par. 1041, provides for appeal of final
Orders of the Board within 35 days. The Rules of the Supreme
Court of Illinoils establish filing requirements.

I, Dorothy M. Cunn, Clerk of the Illinois Pollution Control
Board, hereby certify that the above Opinion and Order was
adopted on the /7<% day of Al e , 1987, by a vote
of -/ <

,}/ . Cf
C;{f?zixbaqé; V;77, //9444“,/
Dorothy M. /Gunn, Clerk

Illinois Pollution Control Board
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