ILLINOISPOLLUTION CONTROL BOARD
IN THE MATTER OF:
REVISION OF THE BOARD’S

PROCEDURAL RULES: 35ILL. ADM.
CODE 101-130

RO0-20
(Rulemaking - Procedura)
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COMMENTSON FIRST NOTICE PROPOSAL

Mayer, Brown & Platt welcomes the opportunity to provide its comments on the First Notice
proposa of the revisons to the Board' s Procedura Rules published March 16, 2000.

The comments below are referenced to the section of the proposed rules involved. In some
cases comments relate as well to overdl issues and these are noted.

Section 101.110 Public Participation.
(b) This subsection implies that there are no “parties’ in regulatory proceedings. Itis
believed thisis congstent with Board practice, but it may be useful to say so explicitly.

(© Where amicus curiae briefs are dlowed by the Board it is unreasonable not to dlow a
response by the party impacted by the amicus curiae argument.

Section 101.114 Ex Parte Communications.

@ It isnot clear what the second sentence regarding information in a regulatory proceeding
means, but it would seem to be improper to suggest that the Board could consider
information from regulatory proceedings, without at least some notice to the party so
that misinformation or dated information can be corrected.

Section 101.200 Definitions.
“Adminigrative Citation.” Query whether the term should be “ delegate’ rather than “delegee.”

“Amicus Curiae Brief.” Presumably this does not include a brief filed by a party.
“ Authorized representative.” Usually aformal agreement or contract is not required to create an

authorized representative. (For example, is consderation needed?) Isit sufficient to say that an
authorized representative is any person authorized by another person to act on his behaf?
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“Clean Water Act,” Resource Conservation and Recovery Act,” the “ Safe Drinking Water Act.”
Why don’t the definitions include subsequent amendments, as for the Clean Air Act?

“Counter-complaint” and “cross-complaint.” We recommend deleting the term “in itsfavor” in
these definitions to avoid disagreements as to who may be “favored’ by aparticular clam.

“Discovery.” On some occasions in the past discovery has been used in regulatory proceedings.
Isthis now excluded?

“Enforcement proceeding.” Query whether a complaint can be brought before the Board for
violaion of aBoard order (complaints for enforcement of Board orders must usudly be brought in
court under Section 42 of the Environmental Protection Act) or permit term (is it more correct to
think of thisasaviolation of the requirement to have a permit and comply with its conditions. See
Section 9(b) of the Act.)

“Frivolous” While this definition at first seems new, in fact asking the court to grant rdlief it cannot
grant or act on a complaint which doesn’'t state alega claim is an ingppropriate use of the Board's
resources and this may be a useful definition.

“Interlocutory appeal.” The proposed rules do not include a section 101.1008(b)(4). Moreover,
it isnot clear that there is any generd right of interlocutory gpped from the Board to the gppellate
court.

“Intervention.” We suggest the definition add the idea that the person entering a proceeding aso
becomes bound by the Board's orders in the proceeding. Theideais established by case law but
it may be useful to Sate it explicitly.

“Misnomer.” It isassumed that this definition assumes the person isright, and properly included,
but that the name is mistaken. Thisisnot away to add previoudy omitted parties.

“Non-disclosable information.” Note that the courts have determined there is no ddiberative
process privilegein lllinois.

“Participant.” It is assumed that the definition is not intended to broaden a participant’ s rightsin
any adjudicatory hearing.

“Rule or regulation of generd gpplicability.” This definition ssems circular in that it definesa
regulation which covers dl those it doesn't exclude. In fact, most specific regulations could meet
this definition, eg. aregulation covering a cement plant in Naperville would aso be applicable to all
persons not specificaly exempted.



“Sanction.” Can't a sanction aso punish noncompliance and compensate the party negatively
impacted by the noncompliance?

“Summary judgment.” Normaly depositions and other discovery are not part of arecord before a
court or an agency unless specificaly offered as part of a motion for summary judgment. The
record in support of a motion would include the pleadings, the motions and any briefs and
accompanying material.

“Third party.” An additiona defendant added by the origind plaintiff would not ordinarily be
consdered athird party. Itismore correct to say athird party is a party added by a defendant or
respondent.

Section 101.300 Computation of Time.
(b)(4) Isthe implication of this rule thet a properly filed (e.g. mailed) document isin fact not
conddered filed if it isinadvertently missing its date samp? This seems harsh.

Section 101.302 Filing of Documents.

(b) Thisrequirement for filing with the derk in dl caseswill create confusion for parties and
participants offering documents to the hearing officer a hearings. Thismay particularly
impact citizen participants.

) L etters, origind documents and perhaps other papers as well, have not been required to

be on recycled paper in the past. Hasthis changed?

Section 101.306 Incor poration of Documents by Reference.
In addition to relevance, incorporation of documents from other proceedings should also consider
authenticity and credibility.

Section 101.308 Statutory Decision Deadlines.
©(2 The term “negotiation” waiver is unclear.
©3) The last sentenceisunclear. Isthe intention that the waiver, whether or not an
extension, provide or alow at least 90 days before the decision date?

Section 101.402 I ntervention of Parties.
(e The last sentence of (€) isredly contradicted by the second. It would seem more
accurate to say that the intervener’ s rights may be limited to the extent thet the
provisions of the second sentence apply.

Section 101.406 Consolidation of Claims.
It is hard to determine what kinds of cases could be consolidated. Could two enforcement cases
againg different parties be consolidated, forcing one party to at least St through, if not ded with the
case presented againgt the other defendants? This seems unfair and perhaps a deniad of due



process. “Materid prgudice’” doesn’t seem to provide any guidance or criteriafor consolidation
decisions.

Section 101.500 Filing of M otions and Responses.
(d) If action on amotion is to be taken before the seven day period, the respondent should
be given notice and a reasonable opportunity to file a response.

Section 101.502 Motions Directed to the Hearing Officer.
(b) It is presumed that the purposeisto require ord motions which are not granted at
hearing to be restated in writing. Perhgps this could be clarified.

Section 101.506 Mations Attacking the Pleadings.
It is suggested that to avoid confusion and to be consstent with state practice motions attacking the
pleadings should be due within the same time frame as an answer, i.e. 30 days.

Section 101.508 Motionsto Board Preliminary to Hearing.
Thisis generdly auseful rule but sometimesissues come up too late to meet such deedlines, eg.
issues raised by late-filed Agency recommendations or recacitrance in complying with Hearing
Officer orders. See comments on Section 101.610 below. The ingtructionsin this section should
be followed “to the extent possible.”

Section 101.512 Motionsfor Expedited Review.
It isnot clear what sort of motion this covers. expedited review of a hearing officer order or
expedited consideration of a case or something else? In subsection (@) it is probably not correct to
require an oath that “reasons,” rather than “facts,” are true.

Section 101.516 Motions for Summary Judgment.
(d) Subsection (d) seems unnecessary. There may be circumstances where the Board may
find it useful to rule on such a motion even though the hearing has technicdly
commenced (e.g. commenced and then been continued).

Section 101.520 M otionsfor Reconsider ation.
(b) The time for filing response should probably run from the date of service, rather than the
date of filing, of the mation.

Section 101.608 Default.
(b) If acomplainant or petitioner, or any party with the burden of proof, fails to appear, it
should be defaulted and defendant or respondent should not have to put on aprima
facie case to prevail. The principlein subsection (b) works only when the defaulting

party is the respondent.



Section 101.610 Dutiesand Authority of the Hearing Officer.
Thereisno explicit satement in thislist of the Hearing Officer’ s authority to impose sanctions to
protect his or her own rulings and authority. This can and has created serious problems where the
Hearing Officer did not fed she had the power to protect her own rulings even though she
recognized the need. (Refusal to provide aviable witness ligt in acitizens complaint.) If itis
determined that such authority cannot be delegated to the Hearing Officer then provison should be
made for immediate reference to the Board so that Hearing Officers are not left helplessin such a
Stuation. See also comments on Section 101.508, above.

Section 101.614 Production of Information.
This section gppears overbroad, and perhaps beyond the Board' s authority, if it contemplates
production of information not requested by the partiesin discovery. The hearing officer does not
have investigatory authority under the Act. To the extent this authority isto order information
properly requested by the parties, it should be clarified. Further, it is assumed that this represents
authority to require production of existing information, not to research or assemble new
information.

Section 101.616 Discovery.

(© Completion 10 days before hearing may be unreasonable in atime-limited proceeding.
Section 101.618 Admissions.
(h It isnot clear why notice in this case must be “prompt” (as opposed to notice of other
motions).
Section 101.620 I nterrogatories.
© Do objections to interrogatories need to be more specific than in the case of requests

for admission, and, if so, why? Waiver of grounds for objection that are not timely
rased isavery severe sanction for dday in answering an interrogatory and seems
incons stent with the concern regarding the consequences of delay in answering requests
to admit in Section 101.618(c).

Section 101.622 Subpoenas.
(b) Should it be clarified that the service required 10 days before appearance is service on
the witness, not the hearing officer. (Indeed isit correct to think of documents being
filed with or served on the hearing officer?)

(e We bdlieve there has dways been question about the authority of the Board to issue
subpoenas on persons outside lllinais.

) The rules on depositions may belost in a section on subpoenas. Should the title be
broadened? In addition, in atechnicd areainvolving environmenta issues compliance
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with the three hour time limit for depositionsis usudly unredigtic (as opposed to usud
circuit court practice where it is more common to deal with occurrence witnesses, eg.
dip and fall and fender bender cases).

Section 101.628 Statements from Participants.
© Should it be made clear that amicus briefswill be dlowed in accordance with the
standards of Section 101.110 (not just filed in accordance with that section)? We
respectfully continue to urge that in an adjudicatory proceeding it isunfair to receive
public comments without giving the respondent an opportunity to reply, even if the time

frame for reply must be abbreviated.
Section 101.800 Sanctions.

@ Note that the Board anticipates motions for sanctions but in theory would not hear such
motions within 10 days of hearing, the very time when the Board' s supervision may be
most necessary.

(b) A continuing problem for the regulated community is delay by the Agency infiling

records, recommendations, and other statements of position. Agency delaysforce
petitionersto give up their statutory deadline rights or proceed to hearing without
opportunity for preparation. It should be clear that the sanctions listed apply to filing
pleadings “or other documents’ (2) or maintaining clams.

Section 102.202 Proposal Contentsfor Regulations of General Applicability.

() Requiring a“complete justification” for ingpplicability or unavailability gppears unreasonable.
Judtifying ingpplicability isredly a matter of definition. What kind of complete
judtification is necessary? Judtifying unavailability would appear to require speculation
about the very existence of information.

Section 102.210 Proposal Contentsfor Site-Specific Regulations.

(b) Requiring information on “smilar persons™ ability to comply will often be difficult, both
because it may be difficult to decide who is Smilar and because the information desired
may not be publicly available. This requirement should at least be limited to reasonably
avalable information.

(f) See the comment to Section 102.202(i).
Section 102.408 Prehearing Order.
(b) Ddineating agreed facts in a conference which may be atended by lessthan dl
interested personsis problematic.

Section 102.420 Authority of the Hearing Officer.



This section purports to give the hearing officer in aregulatory proceeding the same power as one
in aregulatory proceeding, but providing a broad reference to the powers of Section 101, Subpart
Fisvague and likely overbroad, and even amore specified reference to Section 101.610 is
problematic. Can the hearing officer redlly require discovery or admissionsin aregulatory
proceeding, alow interrogatoriesto “parties’ or issue subpoenas? The authority for these powers
appears questionable.

Section 102.424 Prehearing Submission.
(b) Prehearing submission of questions and responses is quite difficult and often not very
productive.

Section 102.502 Challengeto Agency Certification.
@ Does the 21 day period for objection to Agency certification leave time for interested
persons to get notice of the certification and respond? How is notice provided?

Section 102.600 Revision of Proposed Regulations.
@ Asamatter of statutory authority there would appear to be alimit on the kinds of
revisions the Board may make to a proposed regulation without further hearing.

Section 102.614 Peremptory Regulations.
Isthere any explanation of the definition of a peremptory regulation?

Section 102.702 Motionsfor Reconsideration.
There appears to be no means of giving the Board notice of clericd or other errors after First
Notice. Thisseemsvery unwise.

Section 103.202 Parties.
(b) It is not clear why leave of the Board is required for cross or counter-complainants to
appear as parties. These entities would normaly be parties anyway as respondents.

(e Thereis currently much confusion asto the use of affirmative defenses and whether
certain elements are affirmative defenses or part of the case in chief, eg. issues of
technological feasibility and economic reasonableness of control in a9(a) case for
odors, with the Attorney Generd’ s office arguing it need not show the same thing in
court as before the Board, and further arguing that such matters may not even be raised
as affirmative defenses. While these are substantive issues not gppropriate for
resolution in procedurd rules, caution is recommended in describing the requirements
for affirmative defenses as there is gpparently arisk that they will be over interpreted in
away that will have substantive consequences.

Section 103.206 Adding Parties.



(© It isnot clear what sandards apply to dismissing a complaint for falureto filean
amended complaint adding a party.

(e It isaso not clear why counter-complaints, cross-complaints or third party complaints,
or amended complaints require leave of the Board.

Section 103.210 Notice of Complaint.

(b) It is unreasonable to penalize the respondent by postponement of a hearing for which it
is ready because the Agency has failed to give notice of acomplaint. Prgudiceto
respondent should be taken into account as well in deciding whether to postpone the
hearing.

Section 103.212 Hearing on Complaint.

This section dedls primarily with citizens suitsand it is not clear why it is headed asitis. Doesthe

subsection (d) reference to bifurcated hearings apply in the case of suits brought by the state as

wel| as citizens suits?

Section 103.300-306 Request for Relief from Hearing and other Settlement Provisions.

The Board' s authority to ingst on reviewing settlements has dways been subject to some question.
To require further that third persons may demand a hearing on a settlement, Section 103.300 (a)
and (b), appears beyond the authority of the Board, putting the Board into the prosecutor’srolein

itsingstence that a hearing be held even though the actud entity with authority, the complainant
and/or the Attorney General has decided not to proceed. (See 415 ILCS5/32). In addition, in
Section 103.302, requiring afull stipulation of materia facts, discussions of operations and control
equipment, degree of injury and future plans for compliance, al assume guilt, despite the fact that
many if not most settlements occur so that the parties, who disagree over the issue of guilt, don't
have to litigate the matter at great expense. Moreover, suggesting revisons in a settlement without
having been part of the discussions (Section 103.306) assumes an indght which may not be well-
founded. It isurged that the Board take care not to overreach in settlement circumstances. It
seems to be taking am at a problem which does not exist.

Section 103.400 Proceedings Regar ding RCRA Permits.
(b) It is unclear what circumstances could give the Board authority to order a RCRA permit
issued. Itissuggested that the Board congder the scope of this set of rules. This
reference to the ordering of a RCRA permit gppears in many forms throughout the

proposal.
Section 103.402 Interim Order.
(b) It is presumed that the Agency’s partid draft permit contemplated by (4) isone

determined by the Board' s ruling and that thisis not a delegation by the Board to the
Agency, which would probably beillega aswell asadenid of due process. Asto the



finding of violation in (1), does this suggest that you can't have a stipulation settling a
RCRA case without afinding of violation or pendty? If so, that seems unwise.

Section 103.406 Draft Permit.
See comments on Section 103.402 above. This clearly presents the problem of alowing the
Agency to determine the remedy required. Further, what “ agreements as to the substance” of the
draft permit may the Agency reach and with whom? It gppears that an unknown third party is

determining the remedy.

Section 103.408 Stipulated Draft Remedy.
(b)(1)(D) The*shortest possibletime’ standard isincongstent with the *as soon as practicable”’
standard in Section 103.416(C)(1).

Section 103.410 Contents of Public Notice.
(d)(D) Note again the assumption that a violaion exigts, rather than an agreement to avoid
litigation and expedite aresolution.

Section 103.414 Hearing.
(e Here again the respondent is pendized by delay for the Board's noncompliance. See
the comment in Section 103.210 above.

Section 103.502 Civil Penalties.
@ It is assumed the agreement for judgment gpplies only to instalment payments.

Section 104.204 Variance Petition Content Requirements.
(b)(6) The process involved may not be especialy relevant to the activity or equipment for
which the variance is requested. It is suggested that some relevance standard be
incorporated in the descriptions required.

(d) Discussion of “dl possible compliance dternatives,” with costs, appears overbroad.
Some dternatives, plant shutdown is an example, would take extraordinary efforts to
document.

O Why is*full” compliance referenced? What does it mean other than * compliance’?

©)] Phased costs may be difficult to estimate for many types of control and it is not clear
why that information is necessary.

(h Why are supporting documents required to be gppended to the petition?



(i) Itisnot clear how apermit is“involved’ in avariance. Isthis gpplicable to any permit covering
the equipment or only permits cregting the need for variance? Note that Section
104.216(b)(8) uses the different term “ associated with” for the sameidea. Overal this
section represents an expangon of the variance rules and it is not clear why such
expandon is thought to be necessary. Many of these new provisons will probably be
most burdensome for smaller petitioners.

Section 104.218 RCRA Variance.
(b) Do dl RCRA variances involve permits?

Section 104.224 Objectionsto Petition.
It isimportant that the petitioner have a chance to respond to comments received on its petition.

Section 104.226 Amended Petition.

@ An amended petition which essentially conforms the pleadings to the proof or to the
Agency’ s recommendation asssts the Board, by eliminating disagreement, and should
not extend the decison date. Extensions would appear to be necessary only where the
amendment seeks expanded relief. On the other hand, an amended recommendation at
or after the hearing which is more regtrictive puts the petitioner at a disadvantage which
often can't be corrected by a response.

Section 104.240 Certificate of Acceptance.
This could be read to require acceptance of the variance before seeing the Agency’s
recommendation or any Board conditions. That creates an impossible Stuation and is beyond the
Board' s authority. Why is acceptance required with the “ petitioner’ sfiling?” Moreover, this
provison isincongstent with Section 104.248 as well.

Section 104.250 Revocation.
The Board' s authority to revoke a variance gppears substantialy overstated. What reasons
besides “noncompliance” judtify such action? Would judtification be different for failure to meet
interim milestones or conditions or for failure to meet afind variance end date? Do you even need
revoceation for failure to meet an end date; when the variance expires the operation is subject to
enforcement. What authority does the Board have to conduct a revocation hearing on its own
motion? Doesn't it need a complainant to present the case for revocation?

Section 104.310 Simultaneous Variance.

Presumably a conventiond variance could follow a provisond variance. Should this be made
clearer?

Section 104.306 Adjusted Standard Petition.
(e Aswith variances, requiring dl costs of dl dternatives may be overbroad.
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Section 105.204 Who may file a petition for review.
It would be useful to add a subsection expresdy identifying parties aggrieved by an Agency trade
secret determination under proposed Part 130.

(f) 1t may be advisable to specify that the right to third party gpped is limited to those specificaly
authorized by law.

Section 105.212 Agency Record.

(b) The Agency’ s record often includes decision documents such asthe traveler shest, the
permit engineer’ s caculation sheets, etc. Sometimes those are provided with the
record, more often the applicant must pursue discovery to get them. This data should
be astandard part of the record asfiled. 1t would substantially expedite permit gppedls.

Section 105.302 CAAPP General Requirements.
(d) It appears to be overbroad, and productive of much unnecessary paperwork, to
consder anyone who requests notice of fina action to be a participant in the public
comment process and digible to appedl.

Section 105.600 Appealsof Other Final Decisions.
It isunclear what types of proceedings this Subpart appliesto.

Section 105.604 Burden of Proof.
Specifying the burden of proof for what is by definition an unknown type of proceeding seems
highly premature. That issue is best addressed as specific cases arise.

Section 106.408 CAAPP Revocation Response.
It isnot clear why the Agency is given theright to file aresponse to what is essentidly the
permittee’ s answer.

It is assumed that discovery is available in a CAAPP revocation or modification proceeding.
Section 108.206 Petition Contents- Administrative Citation.

It is assumed thet thisis not an exhaudtive list of bases for believing the citation was improperly

issued.
Section 108.300 Adminigtrative Citation Hearings.

@ The provison for hearing in 60 daysis extremdy tight where respondent seeks
discovery to ad in preparation of its case.

Section 130.106 Definitions.
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(2)Part 130 should include a statement comparable to that in 35 11l. Admin. Code 120.103(b) in

order to clarify that, for purposes of Part 130 only, the term “Agency” meansthelllinois
Pollution Control Board, the Illinois Environmenta Protection Agency or the lllinois
Department of Natura Resources. Whileit is recognized that Section 101.202, as
proposed, ingtructs that aterm may be defined by the context in which it used, grester
clarity is necessary in Part 130 to avoid undue confusion. For clarity, the term
“Agency” should be capitaized throughout Part 130.

Section 130.200 Initiation of Trade Secret Claim.

@

(b)

This section should be revised to clarify that an article must generaly conformwith the
content requirements of subsection (b) in order to entitle the article to protection under
subsection (¢). The stakes associated with trade secrets are high, and an unduly
technica agpplication of subsection (a), as currently drafted, could result in the
unnecessary and inappropriate release of information otherwise subject to protection
amply based on aminor omission or ambiguity. Such an gpproach would be consstent
with trestment of trade secrets under the federal FOIA, which errs on the Side of
caution in the context of trade secrets and confidentia businessinformation. For
example, Executive Order 12,600 mandates that, prior to disclosure, each federa
agency notify a submitter whenever the agency determines thet it may be required to
disclose confidentid business information under the FOIA. Such natification istypicaly
made even where an agency cannot readily determine whether information is subject to
protection. Seeeg. 7 C.F.R. 8 1.11 (setting forth USDA policy). In other words,
whereit'saclose cal, the government should be disinclined to release confidentia
business information or trade secrets. The Board' s rule would benefit from grester
flexibility at the earliest Sage when a submitter must act, while still requiring the
submitter to support its claim in accordance with the remaining provisions of Part 130.

Subsection (b) and (d) are vague in that they do not clearly distinguish the contextsin
which information is submitted. The section would be improved by separately
addressing information submitted in the ordinary course of dedling with an agency and
information submitted in a Board proceeding.

Section 130.204 Waiver of Deadlines.

It isnot clear where the Board obtains authority to require waiver of rights to statutory deadlines
in order to protect trade secrets. Such a choice likely represents either a denial of due process
or ataking of property. Moreover, it is unclear why the underlying proceeding has to await

ruling on the trade secret clam. See dso smilar problems with Section 130.404(f)(5).

This section appears to suffer from the same flaw identified in connection with proposed

Sections 130.202(b) and (d); namely, it fails to distinguish between “ordinary course’ submittas

-12-



and submittals incidenta to proceeding before the Board, such as a permit apped or
enforcement case. It isvery unclear what an “underlying” case before the DNR or the Illinois
Environmentd Protection Agency would be.

Section 130.216 Review of Agency Deter minations.
@ Provided that the term “ Agency” becomes defined in Part 130 to include the DNR and
the Illinois Environmenta Protection Agency, subsection 130.216 should refer to the
Illinois Environmenta Protection Agency to avoid confusion.

Section 130.218 Effect on Other Agencies.
The “agencies’ should be identified by name to avoid confusion.
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Section 130.222 Extension of Deadlinesto Participate in Proceedings.
Thissection isunclear. The Board's opinion should explain the context in which it believesthis

language will beimplicated.

Percy L. Angelo

Rus=l R. Eggert

Richard Bulger

Mayer, Brown & Platt

190 South LaSdle Street
Chicago, Illinois 60603-3441
(312) 782-0600
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Respectfully submitted,

MAYER, BROWN & PLATT

By. (Signature on Original)
Percy Angdo
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