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DI SSENTI NG OPI NI ON (by J. Theodore Meyer):

| respectfully dissent fromthe majority opinion. | believe
the Board, in today's order, msapplied relevant case |aw,
over|l ooked pertinent facts in this matter and ignored new facts
presented in CLC s Mtion for Reconsideration, facts which bear a
connection to due diligence and good faith efforts at conpliance,
a key argunent upon which the majority relied in its denial of
CLC s request for variance. Therefore, CLC s Mtion for
Reconsi deration shoul d have been granted. | also reiterate ny
position that the Septenber 18, 1995 Board order in this matter
failed to properly weigh the negligible environmental harm agai nst
t he hardshi ps suffered by Conmmunity Landfill Corporation (CLC)
the Gty of Murris and the citizens of Murris. Therefore, CLC
shoul d be granted a prospective vari ance.

Factual Exam nation and Application to Rel evant Law

In its Septenber 18, 1995 order the Board denied CLCits
request for variance fromthe deadline for subm ssion of its
significant nodification application. The Board reasoned that
CLC failed to prove due diligence in requesting the variance
because it had a deadline for parcel B, m ssed the deadline,
never asked for an extension of the deadline and then submtted
its request for variance 22 nonths late. | believe the Board
over |l ooked sim lar scenarios present in prior Board cases and
ignored the relevant facts of those cases presented to the Board
in CLCs Motion for Reconsideration. Based upon this new
information, | believe CLC should have received a variance as the
petitioners in prior cases have.

In its Mdtion for Reconsideration, CLC stated that it

di scovered new i nformati on regardi ng the series of events that
occurred in Atkinson Landfill Conpany, Inc. v. |EPA PCB 94-259
(January 11, 1995). Specifically, Atkinson m ssed a Septenber
15, 1993 deadline for submitting its significant nodification
application, requested and received an extension until February
15, 1994, m ssed that deadline, and w thout any expl anation,
submtted a request for variance fromthat deadline over seven
months late. (Mdt. for Recon. at 34.) The Board, in its order
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granting a retroactive variance, did not seemoverly concerned
with the tardy subm ssion of Atkinson's petition for variance.
(At ki nson, PCB 94-259 at 6.).

In the instant matter, the Board relied on information that
At ki nson was subject to the general significant nodification
application deadline of Septenber 18, 1994, and therefore was
only two days late in submtting its petition for variance. (PCB
95-137 at p.9.) The Board pointed to this information to support
its argunent that Atkinson was diligent and nmade a good faith
effort in tinely requesting a variance, whereas CLC was late in
its request. (I1d.) However, the new information CLC set forth
inits Mdtion for Reconsideration clearly shows a different
timeline of events in Atkinson. Since this information is
directly relevant to the issues in this nmatter, | would have
granted the Modtion for Reconsideration.

In addition to filing their petitions for variance well
after their respective deadlines, both Atkinson and CLC cited to
ongoi ng negotiations and the desire to avoid the cost of
submi tting duplicative applications as the reason for the tardy
filings. (Atkinson, PCB 94-259 at 6, CLC Pet. at 11-12.) The
sane rational e was used in another case where the petitioner
submitted its petition for variance three nonths late. (Envirite
Co. v. I EPA PCB 94-259 (January 11, 1995.) Arguably, CLC was
al nost two years late in submitting its petition for variance, a
substantially nore tardy subm ssion than in Atkinson or Envirite.

However, the lateness of CLC s filing is a mtigating factor

rel evant to the question of granting a retroactive variance, not
to the question of whether or not a variance should be granted at
all. One could also argue that the Agency reconmended a grant of
the variance in Atkinson and Envirite but requested a denial for
CLC. Yet, it was the Agency that recomended CLC seek a vari ance
in order to achieve conpliance. (Tr. at 233-38.) The Agency
cannot now be heard to recommend a denial of the very relief it
encouraged CLC to seek. In sum the simlarities between these
cases outweigh their differences; therefore, for the sake of
consi stency and fairness, CLC should have been granted a
vari ance.

Envi ronmental | npact versus Hardship

The rule of |aw regarding the burden of proof in petitions
for variance is very clear. The petitioner nmust prove that
i mredi ate conpliance with the regul ations at issue would inpose
an arbitrary or unreasonable hardship. (415 ILCS 5/35(a).) A
hardship is arbitrary or unreasonable if the petitioner can prove
that it outweighs the public interest in attaining conpliance
with regul ations designed to protect the public. (W Shred It,
Inc. v. IEPA PCB 92-180 at 3 (Novenber 18, 1993).)

The question in this case is whether the hardships resulting
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froma denial of variance outweigh the public interest in
protecting the environnment and tinmely subm ssions of significant
nodi fication applications. CLC outlined the ramfications if it
is denied a variance: CLCwll likely close operations at Mrris
Community Landfill; the Cty of Murris will |ose substantial tax
and royalty revenues; and the citizens of Morris will |ose the
benefit of free garbage pickup and road services. (Mt. for
Recon. at 12.) On the other hand, little environnmental inpact i
antici pated since parcel A the part of Mirris Conmunity Landfil
at issue, has been inactive since 1980. (ld.) It is evident,
then, that the hardships in this case outweigh the negligible
environnmental harm therefore, CLC s petition for variance should
have been grant ed.

S
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As | stated in ny previous dissent, the variance granted in
this case should be prospective only. As operator of Parcel B
CLC was well aware that it had to submt a significant
nodi fication application by June 15, 1993. |If |ease negotiations
prevented it fromsubmtting an application by that date, CLC
shoul d have asked for an extension. This lack of diligence on
CLC s part precludes the Board fromjustifying a retroactive
vari ance. However, a prospective variance is an appropriate
remedy. After all, the ultimate goal for the petitioner is to
achi eve conpliance as soon as possible. CLC was ready to conply
wi thin 45 days of the Board' s Septenber 18, 1995 order. Rather
t han del ay conpliance further, | would grant a 45-day prospective
variance for CLCto submt its significant nodification
application to the Agency.

For these reasons, | respectfully dissent

J. Theodore Meyer
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