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BEFORE THE | LLI NO S POLLUTI ON CONTROL BOARD
ANTHONY and KAREN ROTI,
PAUL ROSENSTROCK and
LESLI E WEBER,

Conpl ai nant s,

Vs No. PCB 99-019

LTD COMVODI TI ES,

N N N N N N N N N N N

Respondent .

The following is the transcript of
a hearing held in the above-entitled matter taken
st enographically by GEANNA M | AQUI NTA, CSR, a
notary public within and for the County of Cook
and State of Illinois, before JOHAN KNI TTLE,
Hearing Officer, at 118 West Cook Avenue,
Li bertyville, Illinois, on the 24th day of My,
2000, A.D., scheduled to conmence at 9:30 a.m,

commencing at 9:40 a.m
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APPEARANCES:

STEVEN P. KAI SER & ASSOQOCI ATES,
4711 ol f Road

Suite 708

Skokie, Illinois 60076

(847) 677-7066

BY: MR STEVEN P. KAl SER

Appeared on behal f of the Conpl ai nants,

BAl ZER & KOLAR

513 Central Avenue

5th Fl oor

Hi ghl and Park, Illinois 60035
(847) 433-6677

BY: MR JOSEPH E. KOLAR

Appeared on behalf of the Respondent.
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HEARI NG OFFI CER KNI TTLE: My nane is John
Knittle. It is May 24th at approximately 9:40
a.m This is the seventh day of hearings in LTD
Commodities, the second day of this session. It
is, as | said, about 9:40 a.m

I note for the record that there are
no nmenbers of the public here. W are conducting
this case in accordance with the Board's
procedural rules and the Illinois Environmenta
Protection Act. We will be proceeding al ong
Sections 103.202 and 203, and just for the
record, one last time, this is PCB 1999-019.

We are currently in the mddle of the
respondent's case in chief. M. Kolar, do you
want to call your next wtness?

MR, KOLAR: Jack Voi ght.

HEARI NG OFFI CER KNI TTLE: Can you swear
M. Voight in, please?

(Wtness sworn.)
VWHEREUPON
JACK VOI GHT,

called as a witness herein, having been first
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1 DI RECT EXAMI NATI ON
2 by M. Kol ar
3 State your nanme, please.

Jack Voi ght.

And you work for LTD Commodities?
That's correct.

And you' ve been there since 19907
Yes.

And, again, what's your position?

10 Vi ce-president of distribution

\'
© » O > O > O > O

11 On the aerial map, nunber 89 here, to the
12 west of the southwest corner of the LTD buil ding,
13 what's this thing right here (indicating)?

14 A That's the toll booth.

15 Q So right here, what | circled, is the

16 tol | booth, right?

17 A Yes.

18 Q And just for anybody |ooking at this

19 aerial, the road here to the south, this is Route

20 227

21 A Route 22, yes.
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Q And Lakeside Drive goes north from22 to
your property, correct?

A That's correct.
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Q And this is Lakeside?
A That's correct.
Q I"I'l put, | guess, an LSD there, Lake

Shore Drive and Lakeside Drive.

Now, LTD Exhi bit 100 or Respondent's
Exhi bit 100, what's this?
A This is a carton that we use for shipping.
Q And inside here -- you gave this to ne

someti me ago, correct?

A Correct.

Q Filled with peanuts?

A Correct.

Q And | threw out a bunch of them

What are those in the little envel ope
i nsi de?
A Those are Styrofoam peanuts used for
dent age.
Q What does that nean?
A It's used to protect the product and to

fill the voids if there are any voids left in the
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box after the product is put in

Q Is this the only size box that LTD uses at

its building?

A No.
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Q How many -- well, in terms of the various
sizes, where would you put this one in ternms of
smal |, medium | arge?

A It's in the nmiddle, maybe a little bit on
the small er side.

Q VWhat woul d be the biggest size box that
you woul d use that says LTD Commodities on it?

A We have a carton that's 37 by -- 37 inches
by 33 inches by 17 inches.

Q And what do you put in these boxes?

A. We put product and nerchandi se that the

customers have ordered.

Q And then the peanuts, if necessary?
A Ri ght .

Q And then they go on the trucks?

A Yes.

Q What percent of the product in the

bui l di ng that custoners buy go out your doors by

use of a box that says LTD Commpdities on it?

1484
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A It's a very high percentage, probably 98
percent. It could be even higher sinply because
nost of the products are pretty small and we have
to put it into these boxes.

Q M. Kai ser was asking a few questions
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yesterday that for a noment concerned nme. |
wanted to clarify sonething.

Does LTD Commmodities |ease its
storage space to any third parties at all?
A No, sir.

Q Is the storage space used solely for LTD s

busi ness purposes in ternms of storing its goods
until they're packed in these boxes and shi pped

out to custoners?

A That's correct.
MR, KOLAR: | don't have any ot her
guesti ons.

HEARI NG OFFI CER KNI TTLE: M. Kaiser, do
you have a cross-exam nation?
MR. KAl SER:  Yes.
CROSS - EXAMI NATI ON
by M. Kaiser

Q M. Voi ght, approxi mately how many square
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feet at LTD s Bannockburn facility are conmtted
to the storage of boxes similar to Respondent's
Exhi bit 100? That is, they may be larger than
maybe the 37 inch by 33-inch box, but boxes with
LTD' s logo on it.

A Ten percent of the building.
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Q Ten percent has boxes with LTD s | ogo on
it?

A When you tal k about just enpty boxes?

Q No. Well, | appreciate the clarification,
and we' Il work through this.

Ten percent of the space is conmtted
just to the storage of enpty boxes?

A Yes.

Q And what percentage of the space is
committed to the storage of boxes that contain
products that have yet to be shipped to LTD s
custonmers?

A VWhen we tal k about storage, we're talking
about rack storage and bul k storage. | would say
it probably represents 65 percent of the space.

Q Si xty-five percent of the space of the

entire LTD space or of the warehouse area?
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A O the warehouse area.

Q Si xty-five percent of the warehouse area
is comritted just to storage of product before
it's sent out to custoners?

A Yes.

Q And then ten percent is, as | understood

it, conmtted just to storage of enpty boxes?
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A Well, that would be included in that 65
percent. | apologize for that.

Q VWhat goes on in that other 35 percent of
t he space?

A That is used for our picking operation,
for returns, mmintenance, housekeeping. W also

do receiving. The products are brought in via
t he dockyards.

Q And the receiving, those are products that

LTD has ordered, right?

A. Yes.

Q That LTD intends to then sell to its
custoners, correct?

A Yes.

Q And, again, LTD isn't |easing space to

third parties, is it?
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Q And LTD isn't storing goods for third
parties, is it?

A No.

Q And LTD isn't contracting with third
parties to performcrating or packaging for other
peopl e's goods, is it?

A No.
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Q Is there anyplace in any LTD catal og where
a custoner -- prospective custonmer can call up an
order from LTD packing and crating services?

MR, KOLAR: Objection, beyond the scope.
HEARI NG OFFI CER KNI TTLE:  Sust ai ned.
BY MR. KAl SER

Q The inventory that cones in to LTD s
war ehouse i n Bannockburn, how | ong does it
usual ly stay on the shelf?

A Two to four weeks. That would be an
average. Cbviously, some |onger and sone |ess.

Q And isn't it a goal in your business, in
LTD s business, to try to turn that inventory
qui ckly? There's no advantage to having it sit

four or eight weeks if you can turn it in two
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weeks, correct?

MR. KOLAR: Beyond the scope.

MR. KAISER: But it has to do with these
boxes and how |l ong they stay there. You open the
door when you bring the box in.

MR. KOLAR | don't think it has anything
to do with the box. | didn't get into inventory
ot her than these boxes are used to ship product

out the door, and now we're getting into how | ong
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inventory is on the shelf, et cetera. 1It's
beyond the scope.
HEARI NG OFFI CER KNI TTLE: |'m just | ooking

at ny notes. | think this question is okay. |
don't think it's beyond the scope.

M. Kaiser, I'minclined to sustain
nost further objections along these lines. It
was a very limted direct exam nation.

BY MR. KAl SER
Q Do you recall the question or would you
like it read back?
A Pl ease read it back
(Record read.)

BY THE W TNESS:
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A. That is correct.

BY MR. KAl SER

Q Now, boxes like LTD Exhibit 100 are used
by LTD to support its predom nant activity, which
is sales, correct?

A Boxes are used, yes, to ship the product.
Q And the product is sold to LTD s

cust oners?

A That's correct.

Q W t hout the boxes, LTD couldn't do its

L. A. REPORTI NG (312) 419-9292

1490

busi ness, right?
A We coul d use envel opes, yeah, but
basi cally boxes do serve that purpose.
Q And t hey support LTD s predom nant
activity, which is sales of product, right?
A Yes.

MR. KAI SER:  Thank you. | have no further
guesti ons.

HEARI NG OFFI CER KNI TTLE: M. Kol ar.
REDI RECT EXAMI NATI ON
by M. Kol ar
Q W t hout LTD enpl oyees picki ng product off

the shelf, packing it in these boxes, putting in
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peanuts, putting it on trucks, LTD would not be
able to do its business, correct?
A That's correct.

MR, KOLAR: | don't have anything else.

HEARI NG OFFI CER KNI TTLE: M. Kai ser,
cross on that question?

MR, KAI SER: Not hing further.

HEARI NG OFFI CER KNI TTLE: Di scretion and
all. Thank you, sir. You can step down.

M. Kol ar, your next w tness.

MR, KOLAR: We would call Thomas Thunder
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HEARI NG OFFI CER KNI TTLE: M. Thunder,
just have a seat there where M. Voight was.

HEARI NG OFFI CER KNI TTLE: Coul d you swear
himin, please?

(Wtness sworn.)
VWHEREUPON
THOMAS THUNDER
called as a witness herein, having been first
duly sworn, deposeth and saith as foll ows:
DI RECT EXAMI NATI ON
by M. Kol ar

Q Can you state your name, please?
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A Thomas D. Thunder.
Q Where do you live, M. Thunder?
A I live at 57 Elizabeth Avenue in Pal atine,
[I'linois.
Q What do you do for a |iving?
A I'm a hearing and acoustical consultant.
Q Wth what conpany?
A Acoustic Associates Linited.
Q What's your position there?
A I"mprincipal of the firm
Q How | ong have you been with that conpany?
A Since 1987.

L. A, REPORTI NG (312) 419-9292
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Q Is that your conpany?
A Yes, it is.
Q And where is its office | ocated?
A It's at 305 East Northwest Highway in
Pal atine, Illinois.
Q You were hired by LTD regarding this noise

proceedi ng?

A

Q

A

That's correct.

Were you hired by LTD before or after

there was a Pol lution Control Board conplaint?

| believe it was before.
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Are you charging LTD for your services?

Yes.
Q What's your hourly rate?
A It's 195.
Q Were you working for LTD Conmodities

regardi ng noi se issues at its headquarters in
Bannockburn before you ever net ne?

A Yes, | was.

Q And in terns of your charges to LTD, did
you expect to testify |ast Novenber?

A Yes, | did.

Q And you prepared as if you were going to

testify | ast Novenber?
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A That's correct.

Q Then you had to prepare again here in May?
A That's correct.

Q What's your education after high school ?
A I have a bachelor's degree in
comuni cation disorders from Northern Illinois

University, a nmamster's degree in audiology from
Northern Illinois University, and postgraduate
work in acoustics fromthe Illinois Institute of

Technol ogy.
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Q In one of your docunents, it says, Thonmas

D. Thunder, MA, FAAA, and |INCE, correct?

A That's correct.

Q The MA stands for?

A Master's of audiol ogy, naster's of arts.
Q And t he FAAA?

A That's Fell ow of the American Acadeny of
Audi ol ogy.

Q And t he | NCE desi gnati on?

A That represents a board certification by

the Institute of Noise Control Engi neers.
Q Now, how do you becone a fellow of the
Triple A group?

A Essentially, by passing a nationa

L. A. REPORTI NG (312) 419-9292

1494

exam nati on and having a one-year clinica
fell owshi p year postgraduate.

Q Audi ol ogy is the study of what?

A Audi ol ogy is the study of hearing. |It's
heari ng science.

Q What is acoustics?

A Acoustics is the study of sound and the
propagati on of sound and the effects of sound.

Q And you have training and experience in
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both those fields?

A Yes, | do.

Q You mentioned you were board certified by
the Institute of Noise Control Engi neering?

A That's correct.

Q How did you obtain that board
certification?

A That board certification is obtained after
passi ng a fundanental s exam and a nuch | onger
prof essi onal exam after conpleting eight years of
supervi sed work in the area of noise and five
references of people that have worked with you
and then final board approval.

Q Are you certified or |icensed by the state

of Illinois in any respect?

L. A. REPORTI NG (312) 419-9292

A | amlicensed by the state of Illinois in
the area of audiology and licensed by the state
of Illinois for hearing aid dispensing. There's
no such licensure for acoustical engineering.

Q Have you taught in the areas of audi ol ogy
and/ or acoustics?

A Yes.

Q Wher e?
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A I"mcurrently on staff at Rush University

downtown. |'m an assistant professor there.
I"ve been there for 12 years. |'m an adjunct
prof essor at Northern Illinois University, and

I"mcurrently constructing on-line courses for
t he Pennsyl vania Coll ege of Optonmetry and the

Arizona School of Health Sciences.

Q Rush University, is that a medical school ?
A Yes.

Q What do you teach there?

A | teach in the audiol ogy departnent, and

ny specialty is industrial audiology and noi se.
Q And at Northern Illinois University, what
do you teach there?

A Two courses. One is hearing science.

It's an upper |evel undergraduate course with 65
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students and a graduate | evel course called Noise
and its Effect on Man.

Q How | ong have you been in the business of,
| guess, acoustics and audi ol ogy?

A Al nost 25 years.

Q Have you testified in courts or

adm ni strative proceedings as a noise contro
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expert audi ol ogi st?

A Yes, | have.

Q What courts have you testified in, at

| east the counties where you appeared?

A Well, nost recently, in Aurora and then

for Cook County. Aurora would be, what, DuPage

County?
Q Kane, maybe.
A Kane.
HEARI NG OFFI CER KNI TTLE: |'m not sure.

THE W TNESS: \hat ever.

HEARI NG OFFI CER KNI TTLE: We'll let the
board figure that out.
BY THE W TNESS:
A Those are the hearings |'ve been in that's

related to noise.
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BY MR, KOLAR:
Q VWhat about admi nistrative tribunals sort
of like -- | think the Pollution Control Board is

an adm ni strative tribunal
So things like that, have you

testified before agencies?
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A Well, the last two that | cited were
[1linois Pollution Control Board hearings.

Q Have you testified other than Pollution
Control Board hearings?

A Yes. |'ve testified before a number of
villages. Last night, before the village of

d enview. The night before that, it was the

vi |l age of Bl oom ngdal e on noi se issues.

Q Do you recall when you were first retained
by LTD?

A Not specifically, but | believe it was
early '97.

Q Let me show you a docunent. |t sounds
right to ne.

A If you can refresh ny menmory with sone

docunent ati on.
Q Here's Respondent's Exhibit 91

A That's pretty early. That's January of
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' 97.

Q So January '97 you were retained by LTD
What were the circunstances of LTD

contacting you at that tinme?

A | believe they had received conplaints,
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either verbally or in witing, fromone or two of
t he nei ghbors that abutted their property, and
they were interested in assessing the noise and
see what kind of options were available to

possi bly reduce it.

Q You' ve been to the LTD property?

A Yes, | have.

Q About how many tines?

A Maybe a hal f dozen tines.

Q Have you been inside the facility?

A Yes.

Q So when you first were retained by LTD

there was not a Pollution Control Board
conpl ai nt ?

A | wasn't aware of one, no.

Q And at sone point, you becane aware that
there was a Pollution Control Board conplaint?
A That's correct.

Q And during the tinme you' ve been working

L. A. REPORTI NG (312) 419-9292
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with LTD on noise issues at its Bannockburn
facility, has LTD and its enpl oyees and officers
cooperated with you?

A Absol utely.
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Q VWho have you worked with at LTD in termns

of touring the property or answering questions?

A. Primarily, Jack Voight.

Q Do you know Paul Schoner?

A Yes.

Q Did you have any contact with him

regarding this project?
A Yes, we did. Before we did the sound
| evel surveys, Jack Voight, nyself, and himhad a

tel econference to di scuss protocol

Q VWhat does M. Schomer do for a living?
A He's a noi se consultant down nid-state.
Q And who was he working for?

A | believe he was working for the village

of Bannockburn.
Q At some point, did your company have
measurements -- Strike that.

At sone point, did your conpany neke
nmeasurenments at the LTD site?

A Yes, we did.
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Q And before that, did you have contact with
M. Schomer as to how t he neasurenents woul d be

performed, what tinme, et cetera?
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A v did.

Q And did you consider sone of his
suggestions and i npl enent themin your
procedures?

A Yes, we did, through our teleconference
nmeeting, which was then later summarized in
writing.

Q In your work as a noise contro
consul tant, have you had the opportunity to
review the Pollution Control Board noise
regul ati ons?

A Yes, | have.

Q Okay. So prior to working with LTD, were
you famliar with, for exanple, Section 901.102
regardi ng sound enmitted to class A |land during
the day and then at night as well?

A Yes.

Q And you were fam liar before this project
with 901. 104, the inpulsive sound provisions of
t he regul ati ons?

A Yes.

L. A. REPORTI NG (312) 419-9292
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Q Okay. So before this project, did you

have a basic understandi ng that regul ations
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classified | and uses?

A Yes.

Q So for this particular project, did you
forman opinion as to the proper letter
classification for LTD Comodities under the
regul ati ons?

MR KAI SER: (bj ection, foundation.

HEARI NG OFFI CER KNI TTLE: Can you
expatiate on that, M. Kaiser?

MR. KAISER: | nean, | don't have a
problemwi th M. Thunder's qualifications to
measure noi se and to interpret those
measurenents, but to render an opinion with
respect to LTD s classification under the
Standard Land Use Codi ng Manual, | haven't heard
anything that would allow the Board to give his
opi ni on any wei ght.

THE WTNESS: M. Kolar, do you want to
respond?

MR. KOLAR: Well, I'"mnot going to ask him
for a nunber, for the record, a specific nunber,

but yet, | think that I'll show through testinony

L. A. REPORTI NG (312) 419-9292
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he had contact with M. Schonmer on classification
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i ssues. Let ne ask hima few nore questions.
HEARI NG OFFI CER KNI TTLE: Yeah. 1'd be

prepared to rule, but if you want to ask

guesti ons.
MR, KOLAR: No. 1'Il take your ruling.
HEARI NG OFFI CER KNI TTLE: 1'mgoing to

overrule the objection and allow himto answer
this question. | think he's been qualified.
BY MR. KOLAR:

Q | guess the question was, did you form an
opi nion regardi ng the proper classification of
LTD?

A Yes, | did.

Q And during your work, did you have
communi cati ons, conversations with M. Schoner
regardi ng the proper classification?

A Yes, we did.

Q Let me show you Respondent's Exhibit 40,
an April 20, 1997, letter from M. Schomer to
Davi d Lot hspei ch.

While working for LTD, did you get a
copy of that letter?

A Yes.

L. A, REPORTI NG (312) 419-9292
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Q And did you read that |etter when you got
a copy?
A. I | ooked it over, yes.

Q Did you see in that letter that M.

Schonmer was of the opinion that LTD was a class C

use?

A That's correct.

Q At sone point after that, did you get a
copy --

MR. KAl SER:  Excuse nme. Just by way of
clarification, that as of the time Schonmer wote
the letter on 4-20-97, it was his opinion that
LTD was a class C |and use.

MR, KOLAR: | would stipulate that that
was his opinion as of April 20th, 1997.

HEARI NG OFFI CER KNI TTLE: Ckay. Let's
move on.

MR. KOLAR: The letter speaks for itself
in that regard
BY MR KOLAR:

Q Let me show you Respondent's Exhibit 41,
July 10th, 1997, letter from M. Schoner to Jack
Voi ght .

Did you see a copy of that letter in

L. A. REPORTI NG (312) 419-9292
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or about July 1997?

A That's correct.
Q And did you see the second page that as of
July 1997, M. Schonmer was still of the opinion

that LTD was a class C |land use?

A | noted that.

Q Okay. So during your -- you told us that
you had formed an opi nion yourself regarding the
classification of LTD, correct?

A Yes.

Q And what's your opinion as to the letter
cl assification?

A When | first nmet Jack Voight and took a
| ook at the operations and saw the trucks noving
in and out with material, | presumed at that
point it was a class C operation.

Q And prior to Septenber 1997 when noi se
measurenents were made, did you and M. Schoner
have any di sagreenent as to whether LTD was a
class C land use?

A No, not at all.

Q You were in concurrence during that tine
that it was a class C land use?

A. Absol ut el y.

L. A. REPORTI NG (312) 419-9292
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Q And were you still in concurrence that it
was a class C land use until you came up with

your findings regarding the noise neasured in

Sept enber ?
A Yes.
Q And at some point, you reported your

nunerical findings to LTD and M. Schoner?

A That's correct.
Q We'll go into those in a little nore
detail later, but basically in terns of Cto A

classification, were you able to denonstrate a
nunerical violation?

A No, | wasn't.

Q And at sone point after that, did you have
conmuni cati ons or contact with M. Schomer
regardi ng cl assification?

A | didn't have contact with himat that
point, but | had read a letter of his review of

the report where he had indicated it was class B

Q He then changed his position?
A Yes.
Q Let me show you Respondent's Exhibit 92.

You have the original in the pile there.

The May 8th, 1997, letter, did you

L. A. REPORTI NG (312) 419-9292
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prepare that letter?

A Yes, | did.

Q And in the first bullet point, you
i ndi cate what regarding classification?

A. That the applicable Iinmts are, indeed,
those given by IPCB for nighttine sound
transmtted fromclass Cto class A |land.

Q The first sentence indicates that you had
received a letter from Paul Schomer, correct?

A That's correct.

Q As you sit here today, do you recall why
you used the word i ndeed when you said the
applicable limts are, indeed, those given by the
| PCB for nighttime sound transmitted fromclass C
to class A | and?

A | believe it was probably a bulleted item
in his letter that | just wanted to show that we
were both in agreement that it was class c.

Q Then once M. Schoner was taking the
position that nowit's a class B, did you have
any further involvenent in terns of that issue?

A. Well, it struck nme by surprise because M.
Schoner did not give any rationale for the change

of his opinion. He just indicated it was cl ass

L. A, REPORTI NG (312) 419-9292
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MR. KAI SER: Objection. Msstates Dr
Schoner's testinony before the Board, which is
before the Board in the formof Schoner's
deposition transcript of October 29th, 1999. A
full explanation was given for Dr. Schomer's
change of opinion.

HEARI NG OFFI CER KNI TTLE: M. Kol ar.

MR, KOLAR: This is his testinony
regardi ng what transpired. M. Schoner has his
own testinony.

HEARI NG OFFI CER KNI TTLE: Overrul ed.

BY MR. KOLAR:

Q Can you finish?

A | received no rationale fromanyone. Al
| saw is that class B appeared in his response
letter. At that point then, | advised LTD that
they should consult with their |and planners and

their attorneys to resolve the issue.

Q You were basically out of it then?

A That's correct.

Q As you sit here today, though, do you
still believe that it's your opinion that LTD is

a class C?

1507
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A Yes, | do.

Q At some point, did you conplete a report,
final report, of the work neasurenents your
conpany took in the analyzing of that data?

A Yes, we did.

Q I show you Respondent's Exhibit 97. The
original is innm pile that 1"'mgoing to
i ntroduce. Here's a copy. January 8th, 1998,
letter fromyou to Jack Voight.

VWhat is this document?

A. This is our final report on our noise
nmeasurenments out at the site that were taken
Sept enber 23rd, that evening.

Q Roger Harnon, he came and testified, but,
just generally, what was his role on this
proj ect?

A Roger works as our field engineer. So his
responsibility is to go out and conduct the
actual fieldwork and obtain the sanples of data

Q And you rely upon Roger to collect the
data for you to anal yze?

A That's correct.

Q So this Exhibit 97 is your report to LTD

of your analysis of the data that Roger
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col I ected?

A That's correct.

Q And in terns of noise neasurenent, this
report relates to a particul ar day?

A That's right.

Q And that woul d be what day?

A The evening of Septenber 23rd, 1997.

Q Any neasurenents taken by your conpany, to

your know edge, of noise during the day at LTD?
A. I"'mtrying to recollect. 1It's been a
couple of years. | believe we had Roger go out
in the daytinme to nmake neasurenents, prelimnary
measurenents, on the residential properties so

that we coul d define our protocol nore clearly.
Q In terns of your report, though, it

relates to nighttinme nmeasurenents on Septenber

23rd, 19977
A That's right.
Q And in ternms of testifying regarding

nunmerical findings, your testinmony would relate
to that one particular evening in 1997?
A. That's right.

Q Are there other people in the collar

1509
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measuri ng noi se and then analyzing it?

A In what area?

Q Chi cago and the collar counties.

A Yes, there are.

Q Anbi ent noi se, does that nean sonmething to
you?

A Yes.

Q Can you define that for us?

A American National Standards Institute

defines that as the all-enconpassing noise from
sources near and distant that are always in the
backgr ound.

Q So in terns of the use of the phrase
ambi ent noise relative to LTD, what noise are we
tal ki ng about?

A Well, LTD is what we would call the target
noi se. The anbient noise is that noise that
woul d exist if LTD operations were ceased.

Q And what anbi ent noises exist in the LTD
conpl ai nant area?

A Primarily, it's transportati on noi se, some

di stant noise from airplanes, of course, because
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predom nately because of the noise along the
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expressway and Route 22.
Q So by the expressway, you would be
referring to Tollway 294 to the west of LTD and

t he conpl ai nant s?

A That's correct.

Q And Route 22, the state route to the south
of LTD?

A That's correct.

Q By definition, if there was noi se created

by a garbage truck on the Corporate 100 parKking
lot, would that be anbient noise by definition?

A That woul d be anbi ent noi se, yes.

Q And if Lakeside Drive is a public road not
owned by LTD, noise created on Lakeside Drive,
woul d that be ambient noise?

A That would fall under anbient noise, yes.
Q So in ternms of anal yzing noi se and maki ng
noi se nmeasurenents of LTD operations, what do you

have to do regardi ng anbi ent noi se?

A vell --

MR. KAI SER: Objection. What do you have
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HEARI NG OFFI CER KNI TTLE: M. Kol ar, can

you clarify the question, please?
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BY MR. KOLAR:
Q As a noi se professional in analyzing LTD
operations, do you attenpt to subtract anbient
noi se?
A That is an ultimate goal, yes, to find out

how nmuch the amnbi ent noise contributes to the
measurenent that you're nmaking. Unfortunately,
sound | evel equipnent, unlike the brain, is
unable to differentiate sounds.
So in order to subtract that out, the

target noi se must cease for some tine. That

gi ves you an opportunity to neasure the anbi ent
noi se and see how it contributes to your

measur ement .

Q Ambi ent noise is real noise that people
woul d hear if they're in the area, correct?

A That's correct.

Q And how did you and your conpany attenpt
to nmeasure anbient noise relative to the report

of January 8th, 1998, concerning Septemnber 23rd,
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A. Wel |, our attenpt was knowi ng that the
operations were done at 2:00 o'clock in the

nor ni ng, we sinply nake a nmeasurenment at 2:00
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o' clock in the norning when the operations were
down, but we were surprised with the results.

Q And what did you find regardi ng anbi ent
noi se on Septenber 23rd, 19977?

A What we thought was anbi ent noi se went up
consi derably, much hi gher than the noise that we
measured during the one-hour sanpling when LTD
was in operation.

Q Meani ng that the anbient noise was | ouder
on that particular evening than the LTD
operations?

A That's correct, at the particular point in
time. So we backtracked and consulted with Pau
Schomer and deci ded to estimate the background
noi se based on a statistical analysis of the tine

that we neasured the noise during the one-hour

peri od.
Q Is this explained in your report --
A Yes.
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Q -- Exhibit 97?
A | believe so.
Q In terns of -- Strike that.
The anbi ent noise that you said you

found was | ouder than the operations, where was
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t hat anbi ent noi se com ng fronf

A Well, with the operation shut down and our
field engi neer out at the site, he felt that the
predom nant sound was fromthe expressway, 294.
Q Page two of your report, Exhibit 97, it
says the mmj or background noi se observed was

vehicle traffic along 1-94, a tollway to the

west ?
A That's correct.
Q So you agreed with Roger's concl usion

regar di ng anbi ent noi se?

A That's correct.

Q So how did you attenmpt to estinate noise
so that you could then accurately measure LTD

noi se?

A LTD doesn't have a continuously operating
noi se source such as a fan on a roof or sonething

li ke that. It's what we would call intermttent
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noi se, a truck com ng and going, things that are
happeni ng on site, and so we used a statistica
anal ysis where we | ooked at all the one-second
dat a.

In other words, we had data for every

second during that whol e period, and we | ooked

L. A. REPORTI NG (312) 419-9292

for that point where the sound | evel was exceeded
90 percent of the tine. Essentially what that
means is it would be a nmininmal average or average

m ni nrum sound | evel .

Q That's an L90 spectrun?
A That's what's called an L90 spectrum
It's an exceedance level. In other words, 90

percent of the tine the sound | evel exceeded that
nuneric val ue.

Q In terns of the anbient noise actually
measured on Septenber 23rd, 1997, did you analyze
that in terms whether the anbient noise itself
exceeded state octave band limts?

A | didn't specifically look at how it
conpared, and | don't think | nade any references
to that.

Q Maybe | m sunderstand your report. Page
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Since the IPCB linmts our state in

octave bands -- do you see that paragraph?
A Okay.
Q And what's the concl usion you reach there

regar di ng background noi se or ambi ent noise?

A. That the background noi se as neasured
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around 3:00 o' clock in the norning after LTD
operations had ceased were well above the

Illinois Pollution Control Board limts.

Q And that would be |Iooking at Cto A
t abl es?

A. That's correct.

Q You said in every octave band. What does

t hat nmean?
The background noi se was wel | above
state limts in octave band.
Is there sonmething that shows that to
us, a chart? You're looking at figure three?
MR, KOLAR: Here's the original, if you're
i nterested.
HEARI NG OFFI CER KNI TTLE: | am i nterested.

MR. KOLAR  Okay.
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BY MR. KOLAR:

Q What figure are you | ooking at?

A. Well, we're looking at figure three.

Q And explain that figure for us.

A Figure three is a figure that shows what

we call octave band spectrum |In other words,
the sound is split up into nine different

frequency bands. Thirty-two, 63 hertz, which are

L. A. REPORTI NG (312) 419-9292
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on the left, represent the |low pitches. Five
hundred hertz would be a mddle pitch, like a
teakettl e whistle, and 4,000 hertz would be |ike
a bird sound.
So we split the sound up into

di fferent frequencies because Illinois is unique
in the sense that they Iimt not the overal
sound | evel, but rather the sound of any of nine
speci fic octave bands. So our work is done in
this compari son by taking the measured data and
analyzing it into octave band data.

Q And so for reference, the horizontal part
of this graph where we have 32, 63, 125, those
nunbers correspond to the 901.102(a) --

A That's correct.
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Q -- octave band center frequency hertz

col um?

A That's correct.

Q And the vertical columm, A-weighted sound
l evel s and dB -- actually, | guess that would be

the bar graph part, correct?
A That's the decibel level, correct.
Q That woul d correspond to another part of

the regul ati on?

L. A. REPORTI NG (312) 419-9292
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A Yes. So each columm here shows the limt
for class Cto class A radiations. So at --
we'll pick one at 500 hertz, for exanple. In
that bar, the nighttime class Cto class Alimt
is not marked on there graphically with what the
nunber is, but it's about 46.

Q Where would it be on 500 -- oh
nighttine. Correct.

A Forty-seven is the actual nunber shown in
the regul ati on.

Q Okay. So each bar graph we have how many
other? Do you know that by heart?

A There's nine total

Q So those nine bar graphs correspond to the
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901. 102(b) nunmbers under class C | and?

A. That's correct.
Q I"'msorry. |If you can continue on
A Well, that shows the limts, and the

broken bl ack trace that's at the very top is the

ambi ent noi se that we neasured from 3:07 to 3:21

a.m, which would actually have been on the 24th

by then because it was after mdnight, and as you

can see, nost of those bands exceed the state

l[imts right

away.
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Q So that would be it exceeds a 500, 1,000,

2,000, 4,000, and 8,000 hertz?

A. That's correct.

Q That' s the background noi se?

A. That's right.

Q Let me -- let's talk further about the

tol I way noi se.

ability of r

Does wi nd have any effect on the

esi dents east of the tollway to hear

tol I way noi se?

A It woul d.

Q In what circunmstances would the wi nd

affect their

ability to hear the tollway?

1519
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A Well, if you' re downw nd fromthe noise
source, you woul d expect sone increase in sound,
but that obviously is going to vary with the
wind. So it's going to fluctuate.

As the wind kicks up, you can hear
the sound a bit better. As the wind calnms down,
then it decays away.

Q You understand the conplainants to be east
of the tollway?

A That's correct.

Q So what if the wind is blowing west to

L. A. REPORTI NG (312) 419-9292
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east, how does that affect it?

A It woul d enhance the sound fromthe
tol | way.
Q Wi ch direction was the wi nd bl owi ng on

the date when neasurenents were being taken?

A "' mnot sure.
Q Does your report indicate that?
A. It may, but our protocol is generally to

make t hose --
MR, KAISER: Objection to what generally
i s done.

BY MR. KOLAR:
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Q Let me ask you do you recall which
direction the wind was bl ow ng?

A No, | don't.

Q Take a | ook at page two of your report and
see if that refreshes your recollection?

A Okay.

Q Specifically, the second paragraph. Take
a look and then |l et ne know when you've | ooked at

it.

A Okay.
Q Have you | ooked at that paragraph?
Okay. Yes.

L. A, REPORTI NG (312) 419-9292
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Q Do you now recall which direction the w nd
was bl owi ng?
A. Five mles per hour fromthe east.

MR, KAI SER: Objection. Excuse ne. This
witness can't recall it. He wasn't there when
t hese neasurenents were taken. He didn't refresh
his recoll ection.

HEARI NG OFFI CER KNI TTLE: M. Kol ar

MR, KOLAR: | guess |I'Il just -- you don't
want his report in? | guess we'll just let M.

Thunder go and not introduce his report. His
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report speaks for --

MR KAISER: | don't have a problemwith
his report going in. | just have a problemwth
hi m saying he recalls things that he couldn't

even perceive.

HEARI NG OFFI CER KNI TTLE: I'd sustain
t hat .
MR, KOLAR: Okay.
BY MR. KOLAR:
Q The note -- you' ve got a note in your

report the wind was blowing fromeast to west.
A. That woul d have been a report from Roger,

our field engineer, which would have found its

L. A. REPORTI NG (312) 419-9292
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way into our report. I'mjust recalling not from
being there, but recalling what was witten in
the report.

Q Maybe | shoul d have asked you do you

recal | what you put in your report regarding

wi nd?
A | do now. Five mles per hour fromthe
east, but that's a lowwind. | nean, that's

generally not a good idea to make noise

neasurenents in a |l ot of wind because it has



11

12

13

14

15

16

17

18

19

20

21

22

23

24

artifacts that it introduces in your nmeasurement.

Q What mile per hour wind would that --
Strike that.

If the wind gets stronger, does that
carry noi se nore easily?
A Yes, it woul d.
Q Woul d wet pavenent on the tollway at al

affect the | evel of the anmbient noise fromthe

tol | way?

A It does sonewhat, yes.

Q I n what regard?

A. Well, the water that's kicked up by the

tires creates a bit nore high frequency sound,

hi gh frequency neani ng above 2,000 hertz.

L. A. REPORTI NG (312) 419-9292

Q What's a tenperature inversion?
A That's where the air above the ground is
warmer. |It's a meteorological condition that can

af fect the propagation of sound.

Q And how does that affect the propagation
of sound?
A Since sound travels faster in warner air,

it has the propensity to bend or refract sound

waves back down as opposed to allow ng those

1523
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sound waves to carry up into the atnosphere. So
the bottomline is that it enhances sound sources
that are at a distance fromthe measuring point.

Q In terns of a tenperature inversion, would
t hat have nore of an inpact on noise coming from
the tollway to the conpl ai nants' property or from
the LTD operations to the property?

A It would enhance both. Actually, assum ng
that the tenperature inversion is uniformin that
entire area, then it would enhance the
propagation of all sources, but it's nost notable
to sources that are at a distance

In other words, when you're close to
a source, within a couple hundred feet or so,

you're not going to see much of that effect at
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all. On the other hand, when that source nmay be
several hundred feet to even a mle, you can see
that change quite readily.

Q Are you famliar with the regulation in
exception 901.107(f) regarding vehicles

regi stered for highway use?

A Somewhat .

Q If the Pollution Control Board determ ned
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in this case that that regul ati on was applicabl e
and that there was an exception for vehicles

i ngressing and egressing the LTD truck staging
area, woul d noise created by those vehicles then
be basically anmbient in nature under your
definition?

MR, KAISER: (Objection, calls for a | ega
concl usion, assumes facts not in evidence.

HEARI NG OFFI CER KNI TTLE: M. Kol ar.

MR. KOLAR: | disagree. | guess it calls
for a noise control opinion. I'masking if
that's anbient.

HEARI NG OFFI CER KNI TTLE:  Yeah.

Overrul ed.
BY THE W TNESS:

A. Trucks that are noving on county and state

L. A, REPORTI NG (312) 419-9292

hi ghways are not considered property |line noise
sources. It's considered a property |ine noise
source for novenent and operations on that
speci fic property.

BY MR KOLAR:

Q | guess | ooking at nore specifically, if

it was determ ned that that exception applied and
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you were then hired to neasure LTD noi se, you

woul d have to account for anbient tollway noise,

correct?
A That's correct.
Q You' d have to account for any Corporate

100 noise, correct?

A That's correct.

Q And then you woul d have to account for any
noi se of trucks ingressing and egressing from

Lakesi de Drive?

A. If you wanted to be technical about it,
yes.
Q In your report, were you able to, when you

conpl eted your work, forman opinion as to
whet her LTD was in violation of the nuneric
regul ations for sound froma class C, as in

Charles, to a class A |land use?
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A Yes.
Q And what was your concl usion?
| could not denonstrate that the noise
during our one-hour sanple exceeded the linmts
that apply to class Cto class A nighttine

radi ati on.
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Q Now, what's an impul sive noise?

A. Any type of sound that occurs very
rapidly. By rapidly, we nean over the course of,
say, a second. A clap of your hand, for exanple,
woul d be an inpul sive sound. |[If | took these LTD
books and just dropped themonto the carpet, it
woul d make a thud sound. That would be an
i mpul si ve sound.

Q Is there a figure in your report that
addr esses i npul si ve sounds?

A. There are actually two figures on figure
one that shows the actual A-weighted overall tine
trace of the noise during the one-hour sanpling
period. CQur field engineer, who was out at the
site the whole tinme, had noted the exact time in
hours, mnutes, and seconds that certain
prom nent events occurred, and so you'll see

things like air brake and inpacts that are noted

L. A, REPORTI NG (312) 419-9292
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on there.

Q In case sonmeone other than a Pollution
Control Board person who knows about noi se reads
this record, what does A-weighted nmean?

A A-wei ghted is a summation of all the
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frequencies, all the sound, and then filtered
using an A-weighting filter on a sound | eve

nmeter that mmcs the way humans respond to
sound. |In essence, it attenuates or dimnishes

| ow frequency sound because our hearing is not as
sensitive in a | ow frequency area.

Q Figure four, it says north residence

property inmpul se |levels, right?

A Correct.

Q Now, is this -- what does one-hour LEQ
mean?

A. Well, a one-hour LEQ stands for a one-hour
equi val ent level. Equivalent |evel is

essentially an average level, but it's not an
arithnmetic average. It's a logarithm c average,
and, in essence, it tends to weigh the higher

noi se levels that occur. Figure four is not an

LEQ.
Q Okay.
L. A. REPORTI NG (312) 419-9292
1528
A Figure four is just a ten-second el apsed

time that shows four individual prom nent
i mpul ses that were observed over the one-hour

sanpl i ng peri od.
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Q VWhat's the pink solid Iine on here?
Well, the pink line is what | have
referenced as the Illinois inpulse limt.

Actually, that's a daytinme linmt of 56,

bel i eve.
Q VWhy don't you take a | ook at 901.1047
A. Yes, 56 decibels. The nighttime |limt is

46, but as you can see fromthis graph, wthout
the inmpul ses, the noise was around 46. So | just
drew a line to the next higher nunber, but the
nost inmportant thing to see is the actual rise
and fall of these individual inpulses.

Q And when you prepared your report and
these figures, what was your understanding
regardi ng how you were to exam ne i mpul se noi se
interms of the Pollution Control Board
regul ati ons?

A Wel |, there was sone confusi on about that
ti me because back in 1987 when the change had

been made by anendi ng the regul ations, it

L. A. REPORTI NG (312) 419-9292
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stipulated the use of LEQ one-hour reference in
all measurenents, but sonehow on the I|nternet

site, it didn't make that reference, and it
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1

| ooked like it had changed back. So we had
prepared this based on the Internet site and as |
understood it at that tine.

Q So when you prepared your report, January
8th, 1998, it was your opinion that there were
i mpul se noi se violations?

A. It would appear that way, yes.

Q But that was based on your reliance on the
regul ation on the Pollution Control Board
I nternet site?

A That's correct.

Q And then at some point, what did you find
out regarding what the Internet showed for
i mpul si ve noi se regul ati ons?

A VWhen | was in Springfield for sone
nmeetings with sone state |egislators, | dropped
by Greg Zak's office, and | presented this to him
and asked himwhat -- if there had been any
changes that had occurred that | was unaware of,
and he said no, and | said are you aware that the

Internet site is wong, and he said he would | ook

L. A, REPORTI NG (312) 419-9292
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into that, but he did indicate that it's not to

be viewed as a -- what was fornmerly witten using
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a sound level nmeter with fast dynamc
characteristics as what's represented on figure
four.

Q So then following that in your
i nvestigation, you concluded or |earned that you
were to neasure inpul se sound in what manner?

A. That it's sinply the LEQ over a one-hour
reference period that does not exceed 46
deci bel s.

Q So then is there any particular figure
then in Exhibit 97 that we would | ook at which
woul d i nclude inpulse as well?

A Well, then you just sinply go back to
figure three which shows the LEQ over that
one-hour sanple period, and off to the right,
you'll see what's noted as in the bottomright
A-wei ghted and | i near

Q Ri ght .

A A-weighted is what the state is referring
to, and that A-weighting is 46 deci bels.

Q Okay. So what's the significance of the

red box with the 467

L. A. REPORTI NG (312) 419-9292
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A That would signify that the inpulse



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

character of the noise does not exceed the state
[imts.

Q And then in terms of the red |ine going
fromthe point on the graph of 32 hertz to 8,000
hertz, what does that signify?

A That just pertains to the separation of
all the frequencies in the octaves, and that
applies to a different section in the rules and
regul ati ons.

Q That red line is below the bar graphs at
every frequency but 20007

A That's correct.

Q Did you further investigate the noise at
2000 hertz?

A Yes, we did. \Wen that came up, what we
had attributed that to possibly was cricket
sounds because you're in Septenber and you' ve got
i nsects, and | was previously aware that insects
generate sounds at high frequencies.

I just previously testified, for
exanpl e, that birds generate sounds up around
4,000 hertz. Paul Schomer did not attribute it

to cricket noise indicating that crickets

L. A. REPORTI NG (312) 419-9292

1532



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

generate higher frequency sounds. So we went to
one of our sound effects CDs, are you aware of
those, where they have 100 different sounds like
hor ses, pigs.

HEARI NG OFFI CER KNI TTLE:  Sure.

[''m awar e.
BY MR. KOLAR:

Q So in investigating the 2,000 octave brand
frequency, you got some CDs that you have at your
of fice?

A. Yes, and | asked Roger, our field
engi neer, to run those sounds through our
anal yzer, and it's called an FFT anal yzer, which
anal yzes the specific frequencies, not octave
bands, but in a finer resolution, and the one
chart that he devel oped, which was marked
crickets, very clearly shows a peak up close to
2,000 hertz and another one a little bit beyond
4,000 hertz. That's what's called a harnonic
peak. It's related -- it's twice what the
fundament al peak is.

In contrast, | had himanalyze bird
sounds, and bird sounds peak around 4,000 hertz.

So that was fairly definitive to ne that crickets

L. A. REPORTI NG (312) 419-9292
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had certainly confounded our ability or neasure
the sound around 2,000 hertz, which was the only
band that exceeded the linmts.

Q So in terns of 2,000 hertz band, the
nunmber 39, that's an A-wei ghted nunber?

A. No. That's -- | apologize for that. That
shoul d just sinply read sound pressure |evel.
Sound level in decibels, let's just leave it |ike
that. Thirty-nine decibels is what we neasured
during that one-hour period in 2,000 hertz band,
but that's al so where cricket sounds are.

Q As you sit here today, it's your opinion
that that 39 level at 2,000 hertz --

MR. KAI SER:  Obj ection, |eading.
HEARI NG OFFI CER KNI TTLE:  Sust ai ned.
BY MR. KOLAR:
Q Did you forman opinion as to if that 39

| evel was caused by a noise from LTD?

A. My opinion is it's inconclusive. The red
line does not show a corrected level. |In theory,
I' m supposed to take that shaded -- not shaded,

I"msorry, broken line down bel ow, which was our
estimate of the background noise, and subtract

that fromthe total one-hour sanple to find out

L. A. REPORTING (312) 419-9292
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what the noise is that LTD generates. That red
line shows the total noise.

So | would have every right to take
t hat anbi ent noi se and subtract that at 2,000
hertz. The problemis is it's within three
deci bel s. The anmbient noise is within three
deci bel s of the one-hour sanple, and that's
general |y not considered good acoustical practice
to subtract that.

If | were to subtract that, it would
bring that total |evel down from 39 down to three
deci bels or so, nore than that.

Q Now, you did an analysis of LTD sound with

a B, as in boy, to A analysis, right?

A That's right.

Q And that was because M. Schoner said, no,
it's a B?

A That's correct.

Q Do you have an opinion whether it's

technically practical to elimnate the noise that
is the subject of the conplainants' Pollution
Control Board conpl ai nt?

A Well, | think that centers around what the

primary source problens are, and from our

L. A. REPORTI NG (312) 419-9292
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analysis, it would appear that it would be
i npact-type of noise that seenms to be the biggest
pr obl em

Unfortunately, things have been tried
i ke rubber mounts on docks, and things of that
sort require a high degree of mmintenance.
Unl ess they're taken care of very diligently,
they fail. One thing that may work woul d be
adm nistrative changes. Most inpul sive type of
sound occurs because sonebody is not being overly
careful in what they're doing, and in the LTD
site, you have people that are com ng onto the
site all the tinme that are not their enployees.
So they don't always have direct control over
t hat .

Even if you were to issue nenobs to
t hose trucking conpanies, it would probably be
difficult to get themall to conply with that.
So from an adnini strative standpoint, one thing
that would be of some help is to have an enpl oyee
that's directly in charge of working with these
off-site truckers that cone in at slow ng things
down, you know, and not perfornming activities so

qui ckly that they're dropping things, and that

1535
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they're very carefully how they | ock up onto the
trailers and so forth, sonebody at LTD that has
that specific responsibility during those

ni ghtti nme hours.

Q So if LTD had an enpl oyee stationed at
this Y part of the entrance to its staging area
and upper parking lot, that would be an
adm nistrative control that you would recommend?

A Yes. Not all that unlike a harbor pil ot
who neets a captain out, you know, on the ocean
and takes over control of the ship. Wy; because
the harbor pilot is conpletely aware of all the
dangers in the harbor and knows how to bring that
big ship in w thout damage.

So, in essence, we're tal king about
an enpl oyee who's |like a dock pilot who would
take over control and woul d be responsible for
ensuring that things are done slowy enough and
diligently enough to reduce inpact sound.

Q Now, if LTD were ordered to build a noise
wal | along the south |ine of the enployee parking
| ot and basically just imediately north of the
truck staging area, would that elimnate tollway

noi se fromreachi ng the conpl ai nants' properties?
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A No, not at all.

Q And if a noise wall were built in that
| ocation, would that block noise froma garbage
truck picking up garage at the Corporate 100
garbage facility?

A No, it would not.

Q And woul d that bl ock noise fromtrucks
exiting LTD to go onto Lakeside Drive or com ng
down Lakeside Drive to the LTD property?

A No, it would not.

MR, KOLAR: | don't have any further
guesti ons.

HEARI NG OFFI CER KNI TTLE: Let's take a
five-mnutes recess.

(Break taken.)

HEARI NG OFFI CER KNI TTLE: We're finished
with the direct exanination of M. --

THE W TNESS: Thunder.

HEARI NG OFFI CER KNI TTLE: -- Thunder. |
shoul d renmenber that. | wanted to say Harnon for

some reason, who is also enployed with the

conpany.

M. Thunder, let ne rem nd you you're
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still under oath, and we're going to proceed now
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with the cross-exam nation of M. Kaiser.

CROSS - EXAMI NATI ON

by M. Kaiser
Q M. Thunder, 1'd like to show you what's
been previously marked for purposes of
i dentification as Conplaintants' Exhibit 59.
It's a list of invoices that Acoustic Associates
Limted had prepared and sent to Jack Voight,
who's still here in attendance at the hearing
this nmorning care of LTD Commodities, Inc.
I'd ask you to take a | ook at that

and tell nme if you recognize that?
A Yes, | recognize it
Q And are those, in fact, true and accurate
copies of invoices that you've sent to LTD in
connection with this project?
A They appear to be.
Do you have any doubt about that?
Let me look at all of them
Pl ease, take a | ook.

They are.

o » O > O

And since that tine, now these were
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docunents that invoiced LTD t hrough 1-29-98,

you' ve spent considerable nore time on this
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proj ect, haven't you?

A Si nce then?

Q Yes.

A. Significant tine.

Q Yes. | nean, | have invoices from May of

'97 through January of '98, but you did
addi ti onal work throughout 1998, did you not?
A That woul d be correct.

Q And in 1999 at a mninmum you sat for a
deposition in M. Kolar's office, correct?

A That's correct.

Q And you had to prepare for that

deposition, didn't you?

A That's correct.
Q And you sat through the deposition?
A Well, | sat and answered questions.
Q Yes. Exactly.

And as | recall, you told the Board
this norning that your rate is now $195 an hour
is that right?

A That's correct.
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Q And as | recall, though, while you sat for
t he deposition, you were getting paid $350 an

hour; is that right?

L. A. REPORTING (312) 419-9292

A Only for court testinony.

Q And deposition testinmony?

A. And deposition. VWhen I'min a tria
situation under testinmony, that's correct.

Q Woul d you consider this a trial situation?

A Yes, | woul d.

Q So since you began testifying at 9:30 this
norning, it's now five after 11:00, you've been
chargi ng $350 an hour, correct?

A That's correct.

Q Do you have any idea how much Acoustic
Associates Limted has billed LTD Commodities in
connection with this project?

A No, | don't.

Q Have you had any trouble getting your
i nvoi ces paid by LTD?

A Not that |'m aware of.

Q Now, you testified towards the end of your

direct examnation that if LTD built a 13-foot

hi gh noi se barrier along the northern edge of

1540
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LTD s dock and truck staging area and then if
that wall were extended towards Lakeside Drive
and to the west to the end of LTD s dock area,

that that wall wouldn't reduce noi se transmn ssion
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fromthe tollway to the Roti property.
That was your testinony, wasn't it?

A That's correct.

Q And that wall wouldn't reduce noise --
toll way noise transm ssion to Paul Rosenstrock's
property, would it?

A That's correct.

Q And that noise wall wouldn't reduce noise
transm ssion fromthe tollway to Leslie and Henry
Weber's honme, would it?

A No, it wouldn't.

Q But the tollway is not a respondent in
this action, is it?

A. No.

Q And you read Karen Roti's deposition
transcript, did you not?

A Soneti me ago.

Q Do you recall anywhere in Karen Roti's

deposition transcript her conpl aining about
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tol |l way noi se waking her up in the mddle of the
ni ght ?

A | don't recall

Q Do you recall -- did you read Pau

Rosenstrock's deposition transcript?

L. A. REPORTI NG (312) 419-9292

A. I | ooked through that sonetinme ago too.

Q Do you recall anywhere in Pau
Rosenstrock's deposition transcript Paul
conpl ai ning that noise fromthe tollway was
shaking items in his home?

A | don't recall

Q Did you review Leslie or Henry Wber's
deposition transcript?

A | believe so.

Q Do you recall anywhere in either of their
deposition transcripts Leslie or Henry Wber
conpl ai ning that noise fromthe tollway
interfered with their ability to sit quietly in
their living roomand carry on conversation or
read a book?

A No, | don't recall

Q That's not -- tollway noise is not really

the i ssue here, is it?

1542
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MR. KOLAR: Objection, argumentative.
HEARI NG OFFI CER KNI TTLE:  Sust ai ned.
BY MR KAl SER
Q And that noise wall, that 13-foot noise
wal | that would span the north end of LTD s dock

staging area, that wouldn't do a thing to reduce

L. A. REPORTI NG (312) 419-9292
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noi se fromthe garbage truck that picks up

garbage from Corporate 100, would it?

A That's correct.
Q But a well-constructed, well-designed
noi se wall, a 13-foot tall noise wall

constructed along the northern edge of LTD s dock
staging area, that would reduce noise fromLTD s
dock area to Karen Roti's hone, wouldn't it?

A That's correct.

Q And that well-constructed, well-designed
noi se wall woul d reduce noise transmi ssion from
LTD s dock area to Paul Rosenstrock house,
wouldn't it?

A That's correct.

Q And t hat well -desi gned and
wel | -constructed noise wall woul d reduce noise

fromLTD s dock area to Henry and Leslie Wber's
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hone, would it not?

A Yes.

Q And, in fact, in other cases where you've
been hired by conplai nants, you've recomended
that truck dock areas install noise walls to
reduce noi se transm ssion to adjacent properties,

haven't you?
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A That's correct.

Q That was an opinion you gave to this sane
Pol l ution Control Board in the Overland Truck
case, wasn't it?

A That's right.

Q You're familiar with the Huff Conpany,
aren't you?

A Correct.

Q You know their reputation within the
community of sound and acoustical experts like
yoursel f, don't you?

A Yes. They have a fine reputation.

Q And their reputation is so good that you
put themin touch with Jack Voight, didn't you?

A That's correct.

Q And you had the Huff Conpany or
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facilitated the Huff Conpany in providing Jack
Voi ght and LTD with a proposal for the
construction of a noise wall along the northern
edge of LTD s dock staging area, didn't you?

A That's correct.

Q And you went so far as to calculate the
effecti veness of a well-designed

and wel |l -constructed noise wall in reducing
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transm ssion of noise fromLTD s dock area to the
Roti, Weber, and Rosenstrock hones, did you not?
A Yes, | did.

Q And you concluded that a well-designed and
wel | -constructed noise wall could substantially
reduce noise transm ssion fromLTD s dock area to

the Roti, Weber, and Rosenstrock honmes, did you

not ?
A Yes, | did.
Q Now, you've |ooked at some cost estimates

for constructing a noise wall along LTD s dock
stagi ng area, have you not?

A Yes, | have.

Q And you' ve seen estinmates that a

wel | -constructed and wel | -desi gned wall coul d be
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built for as little as $120,000, have you not?

A Not that woul d work.

Q Not that would work?

A Yes.

Q A wall that would work that would
effectively reduce -- and by effective, we're

tal ki ng about a reduction in noise fromLTD s
dock area as the source to the Roti property, a

reducti on of between five and ten decibels, are
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we not ?

A. That woul d be the ballpark figure, yes.
Q It's a substantial reduction, is it not?
A Vwell, five dB is what we would consider

significant.

MR. KOLAR: Substantial calls for a
concl usi on.

MR, KAISER: Well, he's just given us what
five dB is.

BY MR. KAl SER:

Q Is five dB --
MR, KOLAR: | object to substantial and
ask that it be stricken. It calls for a

concl usi on.
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HEARI NG OFFI CER KNI TTLE: M. Kai ser.
MR, KAISER: | withdraw the question.
HEARI NG OFFI CER KNI TTLE: We'Il strike
that then.
BY MR KAI SER
Q If a noise wall were able to reduce by ten
deci bel s noise fromLTD s dock activities as
neasured at the Roti -- in the backyard of the
Roti hone -- which is where you took your

measurenents in Septenber of 1998, correct?
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A That's correct.

Q If you could reduce LTD s dock noi se by
ten deci bels, would you consider that a
significant reduction in noise?

MR, KOLAR: (bjection, calls for a
concl usi on.

HEARI NG OFFI CER KNI TTLE: M. Kai ser.

MR. KAISER: He's perfectly capable of --
in light of his background, particularly his
prof essorship on issues of where he teaches on
the subject of noise and its inpact on people,
human bei ngs.

HEARI NG OFFI CER KNI TTLE: M. Kol ar.
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MR. KOLAR: You're not allowed to ask
questions that call for a conclusion |like was the
area well lit. He asked hi mwhat decibel |eve
you woul d achi eve, and that should be the end of
the inquiry. You don't get to then ask the
argunent ati ve question that you might -- the
argunent ati ve statenent that you would make in a
closing statenent typically.

HEARI NG OFFI CER KNI TTLE: |'m going to
overrule. | think the question is designed to

illicit sone sort of fact.
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BY MR. KAI SER
Q Do you recall the question, M. Thunder?
A Better read that one back.
MR KAISER: If you could, Madam Court
Reporter.
(Record read.)
BY THE W TNESS:

A If I could, with that barrier, get a ten
deci bel reduction, which is suspect because of
the field conditions there, that would a
noti ceabl e change, yes.

BY MR. KAI SER
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Q Noti ceable in that as a rule of thunb if
there's a difference in a noise of ten decibels,
the human ear perceives that, or if it's ten
deci bels greater, as twice as loud; isn't that
right?

A That's noticeable, yes. That's correct.

Q Now, | want to show you what's previously
been marked as Conpl ai nants' Exhibit 36.

Do you recogni ze that one-page

docunent ?
A Yes, | do.
Q You prepared that, didn't you?
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A That's correct.

Q Those are your barrier calcul ations, are
t hey not?

A That's correct.

Q You did that in connection with this case,
didn't you?

A That's right.

Q This is a true and accurate copy of your

barrier calculations, is it not?
A These are calculations for theoretica

barri er performance under ideal conditions.



12

13

14

15

16

17

18

19

20

21

22

23

24

10

Q And you did that at your office, did you

not ?
A Yes, | did.
Q Usi ng your conputer prograns that you have

at your office, correct?

A That's correct.

Q And you made certain assunptions about the
length of a wall, right?

A Hei ght of the wall

Q Certainly, the height of the wall, you
cal cul ated you | ooked at a five foot high wall, a

nine foot high wall, and a 13-foot high wall, did

you not ?
L. A, REPORTI NG (312) 419-9292
1550
A I"msorry. |1'mhaving trouble focusing on
this.

That cal cul ati on there was solely for
cost estinmates. For exanple, to achieve the
necessary height at one point to the east, the
wal | would only have to be five foot high to
achieve that 13 foot distance, but by the tine
you get to the west end, you have to go to the
full 13-foot barrier. Do you see what | nean?

Q Yes, because the eastern part of LTD s
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truck dock is higher than the western part? The

| and sl opes down - -

A Yes.

Q -- fromthe east to the west?

A It's recessed in that area.

Q That's right.

A. There's al ready sonewhat of a barrier

produced by the retaining wall that's already
t here.

Q And that's the wall where we see the
sem -tractor trailers back in, that's the wall
you' re tal king about, right?

A That's correct.

Q And |"'mreferring to -- we're |ooking at

L. A. REPORTI NG (312) 419-9292

Respondent's Exhibit 89, the aerial photograph,
right?

A Ri ght .

Q And you estimated certain reductions in
the specific octave band frequencies referenced
inthe Illinois Pollution Control Board's
regul ations, did you not?

A That's correct.

Q And t hose cal cul ati ons or estimates of the
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noi se reduction are the bottomline?

A Yes.

Q I want to show you what's previously been
mar ked for purposes of identification as
Conpl ai nants' Exhibits 31, 32, and 35, which are
letters fromyou to Jack Voight dated May 19t h,
1998; June 5th, 1998, and Septenber 30th, 1998.

I'd ask you to take a | ook at those,
M. Thunder, and tell me if those are true
and accurate copies of the letters you sent to
M. Voi ght on those dates?

A. They're true and accurate, although on the
Sept enber 30th, 1998, letter there's lines that
are crossed out, which would not have origi nated

fromny office.

L. A. REPORTI NG (312) 419-9292
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Q And |'d represent to you that that was
information that M. Kol ar redacted before
tendering those to ne.

A Okay.

Q Thank you.

But with the exception of that change
on Conpl ai nants' Exhibit 35, are those true and

accurate copies of the letters you sent M.
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Voi ght ?

A Yes.

Q "' m showi ng you what's previously been

mar ked for purposes of

Conpl ai nant s’
David M tche

1998; .

Exhi bit 26.

identification as

It's a letter from

I to Jack Voight dated March 10t h,

Did you see a copy of this letter on

or about WMarc

MR, KOLAR:

h 10t h,

19987

Is it 367

HEARI NG OFFI CER KNI TTLE: Thirty-six is

the barrier c

ode.

BY MR. KAl SER

Q What
A This i
Q C26.

s this, 26, |
s C26.
Thank you.

t hi nk?

L. A. REPORTI NG (312) 419-9292

A Yes, |'ve seen this.

Q And did you see it on or about probably in

t he spring of
March of '98?

A Yes.

'98, is that fair, shortly after

Q Do you know whet her

dock pilot or

har bor

mast er

LTD had in place a

at the intersection

1553
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of Lakeside Drive and LTD's north entrance to its

dock area during the fall of 19997

A. I wasn't told that there was any such
per son.
Q Were you ever out there in the fall of

1999 to see whether LTD had i npl enmented that
recommendati on, created the position of dock
mast er or harbor master?

A No.

Q Have you revi ewed before today any portion
of the transcripts of the hearing back in
Novenber of 1999?

A Not the hearing, no.

Q | understood you to testify on direct
exam nation that inpact noise is the biggest
problemin ternms of noise issues which originate

fromLTD s dock area; is that right?

L. A, REPORTI NG (312) 419-9292
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A That's how | would assess it, yes, based
on the noise study.

Q And in terns of inpact noise, one of the
impacts is a tractor trailer when it engages with
the sem -tractor itself, correct?

A That's correct.
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Q There's the slaming of the tractor and
the trailer in the engaging of the fifth wheel

is that right?

A That's correct.

Q And that's a loud, inpulsive sound, is it
not ?

A Yes.

Q And anot her inpact noise or inpulsive

noise is the release of air fromthe air brakes
of the sem -trailer and tractor; is that right?
A That's correct.

Q Bangi ng of doors on the back of an enpty
trailer, is that an inmpulsive noise?

A That woul d be an inpul sive noi se.

Q The inmpact of a senmi-trailer being backed
into the dock staging area and hitting the piers
at the north end of the dock staging area, that

woul d be an i npact?

L. A. REPORTI NG (312) 419-9292
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A Yes, it woul d.

Q And it would be an inpact which would
generate noise?

A That's correct.

Q Accel eration of trucks up the incline,
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whi ch | eads out of LTD s dock area and onto
Lakesi de Drive, there would be noi se generated as
the tractor dragged the trailer up that incline,
would it not?

A Yes. That woul d be an accel eration noi se.
Q And t he noise which originates at LTD s
dock area is not continuous in nature, is it?
No, it's not.
It's periodic, is it not?

Intermttent.

o > O >

Intermttent.

There are nmonents that there isn't a
trailer being jockeyed around or a tractor going
up Lakeside Drive or an air brake being rel eased
or a tractor and trailer being engaged. |If those
things aren't going on, it's pretty quiet back
there, isn't it?

A Yes.

Q Now, people can grow accustoned to a

L. A. REPORTI NG (312) 419-9292

1556

st eady | evel of background noi se, can they not?
A In sonme cases, depending on the character
of the noise.

Q Well, for instance, in this hearing room
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right now, there are air vents in this room
aren't there?

A. Ri ght .

Q And there's a fan on drawi ng air through
this roomeven as this hearing is underway, is
t here not?

A. That's correct, but what | nean by
character is if that same fan was defective and
produced a pure tone, humr ng sound, that's
probably not |ikely that sonmebody woul d get
accustoned to.

Q Right. |If there were a pure tone or a
di screte tone that stood out, that would be very
irritating, wouldn't it?

A That's correct.

Q But this fan doesn't have such a discrete
tone, does it?

A No.

Q And, typically, noise fromthe tollway

doesn't have that type of discrete tone, does it?

L. A. REPORTI NG (312) 419-9292
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A No. It's characterized as broadband.

Q Br oadband.

And that's the type of sound | acking
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2

in discrete tones that the human ear and mnd and
soul can accustomitself to, correct?

A. For the nost part.

Q | mean, if it's at 110 dBs, even if it's
constant, it's going to be loud, right?

A That's correct.

Q But if it's a constant noise at even 55
dBs, you could get used to that, couldn't you?

A Well, you could, yeah. | nean, it depends
on the individual. | couldn't state that | could
get used to it or you could, but if you | ook a
popul ation's statistics, you could say, yeah
there woul d be a certain percentage of people
that would get used to it, but there would be a
certain percentage that wouldn't.

Q The sound of air being drawn through the
vents in this hearing roomthis nmorning, has that
interfered with your ability to listen to and
conprehend M. Kol ar's questions?

A No.

MR, KOLAR: | object to the anal ogy

L. A. REPORTI NG (312) 419-9292
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because | can't hear the fan fromover here. So

I think it's an unfair |line of questioning. He's
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st andi ng underneath the fan over there and we're
away from the fan.
BY MR. KAl SER
Q Can you hear it fromwhere you're seated,
M. Thunder?
A What did you say? |'msorry.

I can hear it, but that's because I
have calibrated ears. | nmean, | go into spaces --
Q | hadn't noticed it until | began
questi oni ng you.
A Yeah.

HEARI NG OFFI CER KNI TTLE: M. Kol ar, do
you still have an objection to this |ine of
testi mony?

MR. KOLAR: | guess | do because | don't
hear it. So, | nean, he's representing or
testifying that there's sone sort of noise there
that is audible.

MR. KAISER: Forget it. "Il refrain from
a smart alec remark.

HEARI NG OFFI CER KNI TTLE: We appreci ate

that, M. Kaiser.

L. A. REPORTI NG (312) 419-9292
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BY MR. KAl SER:
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Q We'll talk about it in another context

when we | ook at the inpulse noise neasurenents.
HEARI NG OFFI CER KNI TTLE: Right, and [I'm

going to overrule the objection if, in fact, the

wi t ness can understand and be able to refer to

what you're talking to himabout, and | guess he

can hear the fan.

BY MR KAl SER

Q But you can hear it, M. Thunder. You can
tune in. It's not the donmi nant noise in the room
unl ess you listen for it, but then it's there,
right?

A Well, particularly when you focus
sonmebody's nmental tunnel toward that, then the
brain will focus on that and hear it. When
first cane in the room | was unaware of it, but
now that you've nentioned it, ny ears now are
attuned to listening for that kind of noise. So
yes, | do hear it now

Q But it's the sort of noise that if we then
began di scussing other matters and get engaged in
| ooking at the aerial photograph, it's the type

of noise that will recede into the background.

L. A, REPORTI NG (312) 419-9292
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Qur minds can filter out that noise;
isn't that correct?

A. Well, to a certain extent, but, obviously,
like you said before, if it's |oud enough, then
no, which is obviously why the Illinois
Department of Transportation is building barriers
along a |l ot of new roadways.

Q But nmy point is that the constant sound of
this fan running and drawing air through this
roomis very different than, for instance, the
sound of me slamming nmy hand on the podiunf?

A That's correct.

Q And if you were to try to respond to an
exam nation by M. Kolar, and | were over here at
the podium periodically slamring it w thout you
knowi ng when the next pound woul d occur, that
m ght becone difficult for you to concentrate,
right?

A. That's correct.

Q And if you were trying to take a nap with
me poundi ng on the podium it mght make falling
asleep a little nore difficult, wouldn't it, M.
Thunder ?

A That's how you can wake people up

L. A. REPORTI NG (312) 419-9292
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Q | mpul si ve noi se can wake people up, can't

it?
A If it's | oud enough, yes.
Q If it's | oud enough.

I"d like to take a nonent and | ook at
the i npul sive noi se neasurenents you obtai ned on

Sept enber 24th, 1997. That is Respondent's

Exhi bit 97.
Do you still have that in front of
you?
A Yes.
Q And, again, on January 8th, 1998, you

i ssued a final --

HEARI NG OFFI CER KNI TTLE: M. Kaiser. Do
you have a copy of this still, M. Kolar?

MR. KOLAR  Yes.

HEARI NG OFFI CER KNI TTLE: Okay. Sorry.
was going to give you mine if you didn't. You
can go ahead, M. Kaiser
BY MR. KAI SER

Q On January 8th, 1998, you issued in fina
forma report which you had shown M. Voight in
draft formon several previous occasions; isn't

that true?

L. A. REPORTI NG (312) 419-9292
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A. I don't know about several, but | prepared
a draft and asked for LTD s coments.

Q And the final report then is issued on
January 8th, 19987

A That's correct.

Q And that summari zes the investigations you
performed, the noise neasurenents you perforned
or your associate, Roger Harnon, perforned, on
Sept ember 24th, 1997; is that right?

A That's correct.

Q And best you understand, M. Harnmon set up
the receiving mcrophone in Karen Roti's
backyard, right?

A That's correct.

Q As | understood it, you took sone
consideration so that it wasn't too close to the
fence line and yet it wasn't too far back from

the property line so that you would get a true

readi ng?
A That's correct.
Q But | understand that the m crophone was

set at a distance of approximately five feet
above the ground.

Is that what you recall from

L. A. REPORTI NG (312) 419-9292
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conversations with M. Harnon or looking at field

not es?
A Five and a half feet.
Q It wasn't on a boomup at the second fl oor

| evel of the Roti residence, was it?

A No.

Q And where the m crophone receiver is
pl aced affects what sound is registered, correct?

A Yes, it can.

Q And there would be a possibility that
sound woul d be neasured differently if instead of
the m crophone being placed at five and a hal f
feet, it were placed at ten or 12 feet above the
ground, correct?

A Possibly a snmall| difference, yes.

Q Now, the inmpul sive noise neasurenents are
set forth in figure four of Respondent's Exhibit
97, correct?

A That's correct.

Q And you told us that the nighttine
standards for inpulsive noise in the state of
Illinois is an A-weighted average of 46 deci bel s?

A That's correct.

Q And the daytinme level in the state of

L. A, REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

1564

I1linois for inpulsive noise is an A-wei ghted
| evel of 56 decibels; is that right?
A. That's correct, with the understandi ng
that it's a one-hour LEQ reference.
Q | under st and.

Do you know why Pollution Contro
Board regul ati ons distingui sh between and have
two sets of standards, one for daytinme and one

for nighttime?

A Wel'l, yes.

Q Why is that?

A. Ni ghtti me periods are nore sensitive

peri ods.

Q And why do peopl e experience nighttine as

a nore sensitive period?
A Because it's a tine generally considered

for relaxation, confort, and sl eeping.

Q And you' ve studied this issue, have you
not ?

A Have | studied the effects of noise on
sl eep?

Q Yes.

A No.

Q Not on sl eep, but the need -- the
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physi ol ogi cal need for people at the end of the
day to be able to slow their system down for
pur poses of rest and regeneration?

A Correct.

Q That's a physiol ogical need in all human

beings, is it not?

Q And the Pollution Control Board has
recogni zed that by making nore stringent
ni ghtti me noi se standards; is that true?

A That's correct.

Q Now, i npul se noise is by definition noise
which rises quickly up out of the background and
then recedes into the ambi ent sound?

A Yes, sir.

MR, KOLAR: (bjection, vague. He's
i ndicating on the aerial map as if the noi se was
going to go up towards -- up to the north,
thi nk, as opposed to sone sort of a measurenent
i ncrease.
BY MR KAl SER

Q Well, what |'"'mtrying to do -- | nean,

it's illustrated very vividly on figure four. |

mean, you have the background anbi ent noise, and
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then you have a peak rising up out of it and
qui ckly falling back down to the anbient |evel.
Isn't that what we see in figure
four?
A That's correct.
Q And with this first line, this dotted |ine
which | believe records, and you'll confirmfor

me, records neasurenments taken at 1:58:30 a.m on
9-24-97, that appears to be anbi ent background
about 48 dBs, and then it spikes up to
approximately 61 dBs before falling back to an

anbient level of 47, 48; is that right?

A That's correct.

Q So that's a spi ke of 14 dBs?

A. That's right.

Q And that's perceived by the human ear as

nore than a doubling of the sound | evel in that

nmoment ?

A. At that point in tinme, yes.

Q At that point in tinme?

A Ri ght .

Q And that inmpul sive noise, that sudden

burst, and it's really of energy, isn't it?

1566
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A Yes.

L. A. REPORTI NG (312) 419-9292

Q Where the sound waves becone nore intense,
they're amplified, right?

A. That's correct.

Q And we neasure that as a change of
pressure in the eardrum correct?

A That's correct.

Q And in that noment when it spikes up 14

deci bel s, that's sonething human bei ngs perceive,

isn't it?
A Yes, they woul d.
Q And t hat spiking of the sound m ght even

startle a person, wouldn't it?

A Dependi ng on what nental state they are
in, it's possible, yes.

Q Well, if one were sitting in their
favorite chair in their living roomreading a
novel and then there were a sudden expl osi on of
sound energy, that could cause the person to | ook
up fromtheir book, couldn't it?

A Yes. They might not be startled until the
| evel gets maybe to 20 or 30 dBs above the

background, but they would be aware of it.

1567
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And they woul d perceive.

L. A. REPORTI NG (312) 419-9292

Q -- a l4-decibel increase, wouldn't they?
A. That's correct.
Q If a small -- if one of Karen Roti's

children was on the verge of sleep in the
second-story bedroom and there were a burst of
energy as an air brake released air in LTD s
north dock area, that could be perceived in the
Roti hone, couldn't it?
A Yes.

MR, KOLAR: bj ection, foundation, whether
he's been in that bedroom

HEARI NG OFFI CER KNI TTLE: Sust ai ned.
BY MR KAl SER
Q You' ve read Karen Roti's deposition
transcript, have you not?
A I | ooked it over sonetine ago.

MR. KOLAR: |1'd ask that his answer be
stricken to that question that you sustained ny
obj ection on.

MR. KAISER: | have no objection

HEARI NG OFFI CER KNI TTLE: Pardon ne, M. Kaiser?

1568
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MR. KAISER: | have no objection to it
bei ng stricken.

HEARI NG OFFI CER KNI TTLE: That's granted.

L. A, REPORTI NG (312) 419-9292
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BY MR. KAl SER
Q You' ve read Karen Roti's deposition
transcript?
A Yes.
Q You' ve read Paul Rosenstrock's deposition
transcript?
A Yes.
Q You' ve read Leslie and Henry Wber's
deposition transcripts?
A Correct.
Q You' ve --
MR, KOLAR: (bj ection, asked and
answer ed.
BY MR KAI SER
Q You' ve | ooked at letters Karen Roti has
sent to LTD --
HEARI NG OFFI CER KNI TTLE: Overrul ed.
BY MR KAl SER
Q You' ve | ooked at letters Karen Roti sent

to LTD and to the village of Bannockburn
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conpl ai ni ng about noise fromLTD s dock area,
have you not?
A. I"'mnote sure if it was Karen Roti, but |

think I know the letter you're referring to.
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Q And you understand that these three
famlies are alleging in this conplaint that

noi se fromLTD s dock area substantially and
unreasonably interferes with their use and

enj oynent of their properties.

Do you understand that what's at

issue in this case?

A That's what | woul d understand, yes.

Q That's what Jack Voight told you, isn't
it?

A. Well, that was the reason | was brought in

to assess the situation was because of the
conplaint letters.
Q Now, you recall giving testinony under

oath in the Charter Hall/Overland Truck case, do

you not ?
A Yes, | do.
Q And you recall attorney Bill Forcade

directing your exam nation in that case, correct?
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A Correct.

Q You recall there were a series of

guesti ons where you were asked whet her i npul sive
noi se could interfere with a person's use of

their patio for purposes of entertainnent.
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Do you recall that question?
A That's correct.
Q And it was your testinony in the Overland
case that inpulsive noise with spikes of 14
deci bels could interfere with people entertaining
on their deck?

MR, KOLAR: Objection, foundation, because
we don't know the specific facts in Overland Park
conpared to this particular case

MR. KAISER Well, we know the 14 decibe
i mpul si ve noi se spi ke.

HEARI NG OFFI CER KNI TTLE:  I'Il --

MR KOLAR: Can | -- I'msorry.

HEARI NG OFFI CER KNI TTLE: Go ahead.

MR, KOLAR: And, actually, relevance as
well. What he testified to there is not relevant
except for --

HEARI NG OFFI CER KNI TTLE:  Yeah. [|'m going
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to sustain the objection on the foundation
basis. Minly, M. Kaiser, we don't -- at |east
| don't, off the top of ny head, even though I
think I was hearing officer for that case, recall
the, you know, situation involved in the case

you're referring to, and I don't know if it
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applies here.

BY MR KAl SER:

Q You, as part of your preparation for your
assignment in this case, gathered information so
that you understood what was the nature of the
Roti's, Weber's, and Rosenstrock's conplaint,

right?

A That's correct.

Q And you, on Septenber 24th, 1997, obtained

sound neasurenents, didn't you?

A Correct.

Q I'"m going to cone back to that point,
M . Thunder.

A Al right.

MR, KOLAR: |s there a question pending?
HEARI NG OFFI CER KNI TTLE: Not at the

nmonment .
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BY MR KAl SER
Q I want to show you what's previously been
mar ked as Conpl ai nants' Exhibit 18. It's a fax
transm ssion fromyou to M. Voight dated
Decenber 23rd, 1997.
Does that appear to be the second

draft of what was eventually issued as your

L. A. REPORTING (312) 419-9292
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report on January 8th, 1998?

A Yes.

Q I want to show you what's been marked for
purposes of identification as Conpl ai nants'

Exhi bit 14, a docunent fromyou to Jack Voi ght
dat ed Novenber 14th, 1997.

Is this a true and accurate copy of a
menor andum you provided to Jack Voi ght on or
about Novenber 14th, 19977

A Yes.

Q And | note that the first paragraph reads
as follows: Since your attorney indicated your

| and was commercially zoned, | reanalyzed the
data to evaluate the inpact of using the state's
regul ation for noise radiated fromclass B | and.

As seen in figure 3(A), LTD would appear to
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violate the limts in the three bands from 1, 000
hertz to 4,000 hertz.

This type of noise tends to be
related to air brakes and inpul ses. Since the
noi se around 2,000 hertz is related to nighttine
i nsect noise, our findings in this band are
i nconcl usi ve.

Was that, in fact, your opinion as of

L. A. REPORTI NG (312) 419-9292
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Novenber 14th, 19977

A Well, | wote it.
Q And you stand by it?
A I would stand by it.

MR, KOLAR: Relative to B to A?

MR, KAI SER:  Yes.
BY MR KAl SER

Q Now, that 1,000 hertz to 4,000 hertz band,

which is noise that is tended to be related to
air brakes and inpul ses, that's where you woul d
expect to neasure within the 1,000 to 4, 000
hertz? That's where you woul d nmeasure noi se from
air bakes or that's where air brake noise would
register in a noise measurenent?

A Yes. Those kinds of sources generally
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Q And those higher frequency sounds are
exactly the type or the frequencies in which --
to which the human ear is nost attuned; isn't
that true?

A Yes, which is why the state has nore
severe limtations in the high frequencies.

Q Conversation occurs within the thousand to

4,000 hertz bands typically, does it not?

L. A. REPORTI NG (312) 419-9292
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A It's 500 to 4,000 hertz.

Q And | note in the second full paragraph,
it says |I'mworking on another trucking facility
project. In this project, the attorney is
classifying the land as class B, although he's
working for the residents. As in our previous
conversation, it's inportant to have your
attorney review the | and classification system|
sent you to see if class C zoning would apply.

Does that indicate that at |east as
of Novenber 14th, 1997, you viewed it as an issue
open to dispute whether LTD is properly
classified as a class B or class C |and use under

t he Standard Land Use Codi ng Manual ?
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A It signifies that at that point in tine |
was instructed to conmpare it with a class B
because the attorney at that tine that revi ewed
it viewed it as a class B property. So |

readj usted ny anal ysi s.

Q And if it were viewed as a class B
property, there m ght be exceedances in the 1,000
to 4,000 hertz range?

A That's correct.

Q "' m showi ng you Conpl ai nants' Exhibit 13,

L. A. REPORTI NG (312) 419-9292
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a nmenorandum from you to Jack Voi ght dated
Novenber 2nd, 1997.
Is that a true and accurate copy of

t he menorandum draft noi se study you sent M.
Voi ght in early Novenber 19977
A That's true.

MR, KOLAR: |'msorry. | wasn't paying
attention. What exhibit is that?

HEARI NG OFFI CER KNI TTLE: Thirteen.

MR, KOLAR: | was paying attention, but |
was writing sonething.
BY MR KAl SER:

Q I want to show you what's been nmarked for
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pur poses of identification as Conpl ai nants
Exhibit 6. It's a facsimle transm ssion from
you to John Scheinel at LTD Comodities dated
January 31st, 1997.

Is this, in fact, a true and accurate
copy of the docunents you sent to LTD at that
time?

A Yes.
Q And | note that within that group of
docunents, which conprise Conpl ai nants' Exhibit

6, you have a one-page docunent entitled

L. A. REPORTI NG (312) 419-9292
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envi ronnent al noi se.
Is that sonething that you prepared?

A Yes.

Q And that was prepared on the basis of your
experience in the field and educati ona
background and study?

A That's correct.

Q And that was your statement and expression
of your opinions with respect to environnental
noi se as of January 31st, 19977

A Yes. It's a pronotional piece that we

send to prospective clients so they have a better
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under st andi ng of issues of environmental noise
and how the assessnment is approached.

Q And, for instance, in paragraph three, you
state there are physiological effects as well

Noi se is viewed as a stressing agent. As in any
stress-provoki ng situation, when repeated on a
regul ar basis, changes in blood chem stry and
cardi ovascul ar function can occur. Many experts

believe that this leads to a susceptibility to

illness.

That was a paragraph you included --
A That's correct.

L. A, REPORTI NG (312) 419-9292
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Q -- in the environmental noise docunment?
A That's correct.
Q And you believed at the tine you sent that

to M. Voight that these were true statenents
did you not?

A That's correct.

Q I want to show you what's previously been
mar ked for purposes of identification as
Conpl ai nants' Exhibit 20. It's a letter from
Paul Schoner to David Lot hspeich dated January

26t h, 1998.
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| ask you if you've seen that letter

bef ore?
A. |'ve seen this, yes.
Q And that's essentially Paul Schoner's

response to or analysis of your report dated
January 8th, 1998, is it not?

A That's correct.

Q And this is where Dr. Schoner changed his
opi nion and concl uded that LTD was nost
appropriately classified as a class B | and use,
isn't it?

A That's the first tine | was aware of that

change, yes.

L. A. REPORTI NG (312) 419-9292

Q And Dr. Schomer wote in the second
par agraph, the activity of LTD Commpdities can be
descri bed as, quote, retail trade, genera
mer chandi se, mail-order houses, retail, close
quote, which is a standard system for identifying
and coding | and use activity SLUCM code or
simlar, which is classified as a class B | and
use by | PCB.

You understood that as of January

26t h, 1998, Dr. Schoner thought that LTD was best
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described as retail trade general nerchandi se,

did you not?

A. | understood that was his opinion,

nm ne.

Q You still felt LTD was a trucking
facility?

A. It's not a retail operation. People

go to buy things there. They don't go to s

there. That's the conmercial use.

MR, KOLAR: Just for the record, C20

handwitten notes on it, and | think we had

clarified it once before. | don't think M

Schomer sent it

to David Lothspeich with

handwitten notes all over it.

L. A

REPORTI NG (312) 419- 9292

MR, KAISER: No. Those may very we

M. Lothspeich's notes. | think nmy C20 has

notes than yours.

MR. KOLAR: On the |ast page?

MR. KAl SER: Yeah. | don't have th

not ati on.

MR, KOLAR: As long as the origina

notes, | won't

BY MR. KAI SER

have a problem

not

don' t

hop

has

| be

f ewer

at

has no

1580
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Q Now, when was it you -- you described a
first visit to the facility where M. Voi ght
wal ked you around LTD s Bannockburn facility.

Do you recall that testinony?

A Yes.

Q And you recall ed seeing trucks comng in
and out and nerchandi se bei ng handl ed, and as |
understood during that first neeting, site
i nvestigation with M. Voight, you concl uded that
under the Standard Land Use Codi ng Manual system
LTD s Bannockburn facility was best described as
a class Cland use; is that right?

A Absol utely.

Q Absol utely by that first visit that's what

you felt, right?

L. A. REPORTI NG (312) 419-9292

A That was my first inpression, yes.
Q Now, did you -- at the tine you forned

t hat opi nion, had you seen LTD s cat al ogues?

A. I was aware of them W get them at our
office. | knowthat it's a nmil-order operation.
Q Do you know what percentage -- did you

know -- now, this first visit with M. Voight, |

take it this was in January or February of '97.
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Woul d that be fair?
A That woul d be correct.
Q In January or February of '97, did you
know what percentage of LTD s gross revenues were
obtained as a result of contracts for crating and
packagi ng of goods?
A | had no idea.
Q In January or February of 1997, did you
know what percentage of LTD s gross revenues were
obtained as a result of contracts for
crate-forwardi ng services?
A Not at all.
Q In January or February of 1997, did you
know whet her LTD owned the trucks that delivered
mer chandi se to its Bannockburn facility and took

product away fromits Bannockburn facility?

L. A, REPORTI NG (312) 419-9292
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A In January of '97?
Q January or February of '97.
A. | |ater becane aware that they were not

LTD-owned trucks, but at that point in time, |
was not aware.
Q Because part of your testinony today was,

well, it's difficult for LTD to control noise at
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its dock areas through admnistrative protocols
because they've got all these private truckers
com ng in and out.

Wasn't that, in essence, your
testinony?

A That's correct.

Q But back in January and February of '97,
you didn't know whether LTD owned the trucks that
were comng in and out?

A That's correct.

Q Did you go inside LTD s Bannockburn
facility when M. Voight gave you the
opportunity?

A | didn't get a full tour. | went inside
it, but only nostly around the dock area.

Q Did you see thousands of brown cardboard

boxes stacked on shel ves throughout LTD s

L. A. REPORTI NG (312) 419-9292
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Bannockburn facility when you were in there with
M. Voight in the winter of 19977

HEARI NG OFFI CER KNI TTLE: Let's let the
record reflect that M. Kaiser is holding up LTD
Exhi bit 100.

BY THE W TNESS:
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A Are you asking if 1'd seen that size box?

BY MR. KAI SER

Q Yes.
A You know, | don't recall. That was over a
couple years ago. | just recall that there were

operations where peopl e were assenbling, packing,
crating, and stacking, and shipping off on the
trucks.

Q Were they doing that packing, crating,

shi ppi ng, stacking on behalf of parties other

than LTD?
A | don't know
Q And you didn't know when you observed that

activity, did you?

A No.
MR, KOLAR: Are you done?
MR. KAl SER:  No.

HEARI NG OFFI CER KNI TTLE: Go off for a

L. A, REPORTI NG (312) 419-9292
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second.
(Di scussi on had
off the record.)
BY MR KAl SER

Q Now, I'd like to put back in front of you
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or have you | ook at your own figure four on
Respondent's Exhibit 97, and you're | ooking at
the i npul sive sound neasurenents that you have
there, right?

A Correct.

Q And assum ng those sound neasurenents,
bei ng the ones that your associate, M. Harnon,
obt ai ned on 9-24-97, assum ng those sound
measurenments to be true and the sound
differentials to be accurate, and excluding from
t hat any opinions or conclusions of others
expressed at hearing today, do you, M. Thunder
have an opi ni on based on a reasonabl e degree of
scientific certainty, whether a noise intensity
or a noise intensity increase of that I|evel,
nmeani ng those levels shown in figure four, would
unreasonably interfere with any of the follow ng
activities; falling asleep, being awakened from

sl eep, normal conversation in a quiet room

L. A. REPORTI NG (312) 419-9292
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entertaining guests on a patio, or watching
tel evisi on?
MR. KOLAR  Cbjection, foundation. During

t he question, he said sonething about opinions of
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ot hers.

MR, KAI SER: Yes. Excluding any opinions
or conclusions of others expressed at hearing and
relying solely on your own know edge of noi se,
noi se measurenents, and human response to noi se.

HEARI NG OFFI CER KNI TTLE: M. Kol ar, do
you still have an objection?

MR, KOLAR:  No.

HEARI NG OFFI CER KNI TTLE: You can answer
t he question, M. Thunder
BY THE W TNESS:

A. | mpul se levels that rise 12 dB above the
anbi ent have the potential to cause
i nterference.

BY MR. KAI SER

Q Wth falling asl eep?
A Correct.
Q Coul d such inmpul se noi se, as shown on

figure four, cause a person to be awakened from

sl eep?

L. A. REPORTI NG (312) 419-9292
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A It could.
Q Coul d such inmpul se | evels, as shown on

figure four, unreasonably interfere with nornmal
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conversation in a quiet roonf

A. To a nmuch | esser degree because it is
i mpul si ve; whereas, conversation is nore
| ong-term

In other words, if the inmpul ses were
frequent, the answer would be yes. If it was
just one inpulse in a five-mnute conversation
it wouldn't affect it.

Q That's a good point because when you
nmeasured the sound on -- when Roger Harnon
measured the sound on Septenber 24th, 1997 --
wel |, you personally don't know how many trucks
were going in and out of LTD s dock area that
eveni ng, do you?

A No.

Q And you recall sone discussion in letters
with Paul Schomer as to whether if there were
three noi se events during the nmeasurenent period
or ten noise events during the measurenent
period, that that would affect the A-weighted

average for inpulsive sound, right?

L. A, REPORTI NG (312) 419-9292
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A. If there are nore events, yes.

Q And that is just as you described, if
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there is only one inpulsive event during a
one-nminute period, that's not particularly
di sruptive?

A Correct.

Q But if there were ten inpul sive noises
during that one-mnute period, it would be nore
di sruptive, correct?

A That's why the state has us do a one-hour
average. It assesses the nunber of events that
occur in a time frane.

Q Al right. And if you increase the
activity and the nunber of noise inpul ses, you
woul d i ncrease that A-wei ghted average?

A. That's correct.

Q Now, i nmpul sive noise of the sort that is
recorded on figure four on Respondent's Exhibit
97, if inmpulsive noise, as shown on figure four
did not actually awaken the person from sl eep
could it, in your expert opinion, cause the
person to rise to a lighter -- froma deep | eve
of sleep to a lighter |evel of sleep?

A That's my understanding, but |'mnot a

L. A. REPORTI NG (312) 419-9292
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physi ol ogi st, a biophysiologist. | haven't done
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research in that area, but it's plausible.
Q But fromyour review of the literature,

that's your understanding, is it not?

A Yes.
Q And that that lighter level of sleep is
not as restorative -- well, you need both deep

sleep and light sleep to get the full benefits of
a good night's sleep, right?

MR, KOLAR: Objection, foundation. |
t hi nk he's going beyond -- he just indicated

that's not his area, and now he's going into nore

detail .

HEARI NG OFFI CER KNI TTLE: I'Il sustain
t hat .

MR. KAISER: Let's see. | think M.
Thunder was nore willing to opine on this subject

during his deposition.

MR, KOLAR: That doesn't mmke it something
that's admi ssible here at the hearing just
because | didn't object at the deposition
BY MR. KAI SER

Q But it's your understanding fromreview ng

the literature, M. Thunder, that inpulsive

L. A. REPORTI NG (312) 419-9292
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noi se, that even if it didn't awaken you, it
could raise you to a lighter |evel of slunber?

MR, KOLAR: (Obj ection, asked and answer ed.

HEARI NG OFFI CER KNI TTLE:  Sust ai ned.

MR. KAISER: | have no further questions.

HEARI NG OFFI CER KNI TTLE: M. Kol ar,
redirect?

THE WTNESS: Could | take a one-minute
break, potty break, and I'Il be right back?

HEARI NG OFFI CER KNI TTLE: Yeah. Let's
make it a two-and-a-half-mnute recess.

(Break taken.)
HEARI NG OFFI CER KNI TTLE: M. Kol ar.

MR. KOLAR  Thank you.

REDI RECT EXAMI NATI ON
by M. Kol ar
Q M . Thunder, your invoices, Conplainants'

Exhi bit 59, Respondent's Exhibit 4, the Pollution
Control Board conplaint, do you see on there it's

signed by Karen Roti July 18th, 19987

A Yes, | see that.

Q Your first invoice is dated May 31st,
19977

A That's correct.

L. A. REPORTI NG (312) 419-9292
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Q So for over a year before a conplaint was
on file, you were working with LTD based sol ely
on conplaints fromthe nei ghbors about noise?

A. That's correct.

Q And when you sat for your deposition and
charged LTD for that, M. Kaiser was asking you
all the questions during your deposition, right?

A Oh, yes.

Q You and | were just there -- | was just
there sitting there as your attorney, correct?

A That's correct.

Q Do you know, as you sit here today, if
Chri st opher Weber wakes up because of noise
al l egedly coming from LTD?

A No.

Q Now, a person in your profession, can you
guarantee LTD that if a noise wall was put up, as
t he conpl ai nants propose, that nobody else in the
future who owns the conpl ai nants' properties
woul d conpl ai n about noi se?

MR, KAI SER: Obj ection, rel evance.
HEARI NG OFFI CER KNI TTLE: M. Kol ar.
MR. KOLAR: Well, section 33(C) factors

tal k about technical practicality of elimnating

L. A. REPORTING (312) 419-9292
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and reducing noise. | think it's a relevant
question for that area.

M. Kai ser asked all kinds of
guestions about performance you woul d receive
froma wall.

HEARI NG OFFI CER KNI TTLE: Overrul ed.
BY THE W TNESS:
A Restate the question

HEARI NG OFFI CER KNI TTLE: Do you want her
to read it back?

MR, KOLAR: Yes. Could you read it back
pl ease?

(Record read.)

BY THE W TNESS:

A I couldn't guarantee it, certainly not if
it was the | ower expensive wall because of field
conditions that exist there with reflections,
reverberations in the large trees that tend to
di rect sound back down toward the nei ghbors.

Those are conditions that are above
and beyond the idealized performance of a
barrier. So even though | did barrier
calculations, again, that's for an idealized

barrier without those constraints. In the rea

L. A. REPORTI NG (312) 419-9292
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world, | would expect to get sonething sonmewhat
to significantly less than that based on those
real world situations.

BY MR KOLAR:

Q And if it's determned that LTD is not in
vi ol ati on of nunerical violations, then it's
not -- you can understand M. Hara's business
deci sion not wanting to put up a $300,000 wall?

MR, KAISER: Objection. That's a fine
cl osing argunment, but not a question that this
witness is qualified to answer.

HEARI NG OFFI CER KNI TTLE:  Sust ai ned.

MR, KOLAR: | appreciate the fine coment
there.
BY MR KOLAR:
Q Have you ever driven from approxi mately

t he Bannockburn area south on the tollway all the
way down to |-55?

A |"msure | have

Q Are there barrier walls along the tollway
starting in the Deerfield area intermttently
down to Hi nsdal e?

A Yes, there are.

Q And t hose, | understand, they've been
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constructed by the tollway?
A | understand that, yes.
Q And why do we have those walls along the
tol | way?
A Well, 1 DOT has specific noise criteria for

which they will fund barrier walls to reduce the
sound to neighboring residents. |[If the levels
exceed that criteria, then they will rel ease
funds to build those walls.

Q Have you seen noise walls constructed in
the | ast year, year and a half, in the area where
the Deerfield toll plaza used to be |ocated?

A | don't recall actually seeing that. [|I'm
aware that that's happened.

Q You' ve seen nore and nore noise walls

constructed along the tollway in the [ast ten

years?
A Oh, absol utely.
Q Because people along the tollway conplain

about the noise fromthe tollway?
MR, KAI SER: Obj ection, foundation.
HEARI NG OFFI CER KNI TTLE:  Sust ai ned.
BY MR. KOLAR:

Q The noi se walls along the tollway, would
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that indicate to you that at |east in sone areas
resi dents cannot get used to the tollway noise as
M. Kaiser indicated?

MR. KAI SER:  Obj ection, foundation. Wat
areas? What residents?

HEARI NG OFFI CER KNI TTLE: M. Kol ar

MR. KOLAR: Between Deerfield and
Hi nsdal e.

HEARI NG OFFI CER KNI TTLE: |'m going to
al l ow that question. Overruled.
BY THE W TNESS:

A Well, that's the very nature for putting
up the walls is to satisfy the concerns of
nei ghbors because of excessive noise. So |DOT
has set a criterion, an objective criterion, to
use as a mark to deternine whether funds shoul d
be rel eased for such purposes.

BY MR. KOLAR:

Q Conpl ai nants' Exhi bit 36, your barrier
calculations, this relates to Pollution Contro
Board regul ations class B to class A correct?

A That's correct.

Q You did this because Paul Schonmer had
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| and use?
MR. KAI SER:  Obj ection, |eading.
HEARI NG OFFI CER KNI TTLE:  Sust ai ned.
BY MR KOLAR:
Q Why did you do, on your barrier
cal cul ations, Conplainants' Exhibit 36, a Bto A
anal ysi s?
A Because the new concern was that this
m ght be a class B or was a class B operation,
and ny goal was to determ ne what form of
mtigation would be needed to reduce it to within
class Blimts.
Q Conpl ai nants' Exhibit 14, this Novenber

14t h, 1997, meno fromyou to Jack Voight, you saw

t hat ?

A Yes.

Q M. Kai ser questioned you about this,
right?

A That's correct.

Q And he read the first and second

par agr aphs basically, correct?

A Yes.
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Q Now, as a layman and | guess as a nhoi se

prof essi onal, do you understand that

L. A. REPORTI NG (312) 419-9292
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nmuni ci palities, such as Bannockburn, Lake Forest,
have zoni ng ordi nances?

A Yes.

Q Where they will actually give a
designation, a zoning classification, for |and
wi thin their municipal boundaries, correct?

A. That's correct.

Q Have you seen zoning maps before as well?

A Yes, | have.

Q And the map woul d i ndicate the particul ar
zoning for a piece of property, right?

A That's correct.

Q Now, on this Exhibit 14, the first part of

the first paragraph says, since your attorney
i ndi cated your | and was comrercially zoned.
Those are your words, right?
A Yes.
Q Were you a party to any communi cations
bet ween Jack Voight and LTD s attorney which
preceded this Novenber 14th neno of yours?

A It's been a while ago. |'mnot certain
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I may have just heard that from Jack
Q As you sit here today, do you know if Jack

Voi ght or soneone from LTD said to their

L. A. REPORTING (312) 419-9292
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attorney, what is the zoning of our land or if
they said to their attorney what is the
classification of our |and under the Pollution
Control Board regul ati ons?

Do you know exactly how t he

conversation went?

A That may differ.

Q You woul d agree there's a difference
t here?

A Yes.

Q Okay. You don't know if Jack Voight or

the person from LTD said to their attorney, what
is the zoning of our land or what is the
classification of our |and under the regul ati ons;

is that accurate?

A I"mnot aware of what the exact wording
was, no.
Q So if LTD said to its attorney what's the

zoni ng of our land in Bannockburn, that would be

a conpletely different question than what's the
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classification of our |and under the Pollution
Control Board regul ati ons?
A Yes, it woul d.

Q Did you, during the course of your work

L. A. REPORTI NG (312) 419-9292
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for LTD, ever see ny May 4th, 1998, letter to the
presi dent of the village of Bannockburn?

A. | believe | received a copy of this. It
| ooks faniliar.

Q Did you see a copy of this after you had a
conversation with Jack Voight when you told him
you need to have your attorney | ook at the
classification of your |and under the
regul ati ons?

A Yes. That was sonmething | thought he
needed to resolve legally.

Q Now, on the brochure that you sent
prospective clients that cormments on effects of
noi se, M. Kaiser read the provision, and | think
it's C6, there's sonething in here about how
noi se can cause illness, correct?

A I think | nentioned that nany experts have
i ndi cated that.

Q Ri ght. Quote, many experts believe that
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this leads to a susceptibility to illness,

correct?
A That's correct.
Q So if a person was, in fact, becoming il

because of noise, you m ght expect themto go see

L. A. REPORTI NG (312) 419-9292

their doctor?

A. Probably, but | wouldn't expect the doctor

to know necessarily it was due to noise or

anyt hi ng.

Q Bottomline, for a Cto A analysis, you

don't find a violation of the nunerica
provi sions of the Pollution Control Board

regul ati ons?

A No. | don't find it conclusive.
MR, KOLAR: | don't have any further
guesti ons.

HEARI NG OFFI CER KNI TTLE: Any recross,
M. Kaiser?
MR. KOLAR:  Yes, briefly.
RECROSS- EXAMI NATI ON
by M. Kaiser
Q And the reason you don't find it

conclusively that there's a violation or that

you
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can't rule out the possibility that there's a

violation is because there is that exceedance at

2,000 hertz, right?

A That's correct.

Q And while it mght be crickets, it could

al so be air brakes, right?

L. A. REPORTI NG (312) 419-9292

A That's correct.
Q Now, in responding to M. Kolar's question
about the effectiveness of a noise wall, you

tal ked about noise being reflected and

rever berati ons of noise.

Do you recall that?

A That's correct.

Q And, in fact, this entire north face of

LTD s dock area is all a hard, inpervious

surface; is it not?

A That's right.

Q Very reflective surface, correct?

A The upper portion of it, yes.

Q Highly reflective of noise, right?

A Yes.

Q Noi se can ricochet down in this dock area

build up energy,

and reflect off the upper

1600
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portions of LTD s northern wall to the north,
correct?

A Well, that would be incorrect because it
doesn't build up energy. There's no source of
energy. | think what you're referring to is just
a reflection that can then just go over the

retaining wall, but it doesn't build up or

L. A. REPORTI NG (312) 419-9292
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anplify in any sense.

Q But it can reverberate, bounce off of
LTD s north wall, and then go to the north
towards the Roti, Weber, and Rosenstrock
resi dences?

A For those sources that are away fromthe
dock area, yes. For those that are on the dock
no.

Q Well, on the dock nmeaning inside -- |
mean, the docks are actually inside under LTD s
roof, right?

A Yes.

Q So no noise is reflecting escaping out of
the dock door and then bouncing off of the north
wal | ?

A Ri ght .
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Q But an air brake being released to the
north and in this truck staging area, it could be
the noise fromthat could be reflected off of the
upper portion of LTD s dock area, right?

A That's correct.

Q And it's possible there are manufacturers
who construct materials that could be placed on

the upper portions of LTD s dock area in order to

L. A, REPORTI NG (312) 419-9292

absorb reflective sound and sound that night
reverberate; is that right?

A. Esthetically, it might not | ook good, but
functionally, it could work.

Q Now, M. Kolar told you that throughout
northern Illinois, the Illinois Department of
Transportation is building noise walls at certain
| ocations in order to nmininze transm ssion of

noi se fromthe tollway to adjacent residences; is

that right?

A That's correct.

Q And I DOT has certain criteria by which
they will approve construction of noise walls; is

that correct?

A That's correct.
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Q And they put in these noise walls to
reduce -- to contain the noise so that it doesn't
mgrate into residential neighborhoods, right?

A Correct.

Q And t hey put up noise walls because noi se

wal I s work, right?

A. They worKk.
Q They reduce noise, don't they?
A For the people that are closest to it,

L. A. REPORTI NG (312) 419-9292
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right.

Q Well, do you think IDOT is wasting the
t axpayers' noney by building these noise walls?
A | hope not. |'mjust saying that people
shoul dn't get the inpression if they live, say,
3,000 feet fromthat wall that it's going to help
them So | just wanted to define what you nean
by work; work for people that are close to the
wal |, but probably not even work at all for
peopl e that are distant fromthe source

Q Al right. Now, it's axiomatic that noise
is |loudest at the source, and then as it travels
out, the intensity of the noise dimnishes?

A Correct.
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Q And as | understand it, if the noise
source starts at 100 as it noves, is it 100 feet
out it's cut in half? At what distance does
noi se have to travel before it's reduced by half?

A About three tinmes the distance, the
measur enent distance. In other words, if you're
at 100 feet, you have to go out to 200 feet for
it to drop six decibels, and you have to go out
to 400 feet before it drops yet another six

decibels. So that's 12 decibels that would be

L. A. REPORTI NG (312) 419-9292
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the point of cutting it in half.

So you're going sonewhere, to get to
ten deci bels, about three times the distance.
Now, that would be for what we call point source
where the source is contained. Wen you have a
source like traffic, when you have it distributed
in aline, that reduction is closer to three per

doubl i ng of di stance.

Q But LTD is a point source --

A Correct.

Q -- isn't it?

A That's right.

Q As di stinguished fromthe tollway, which
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i s a nonpoint source?
A That's correct.
Q And Karen Roti's hone is 200 feet from

LTD s truck dock, isn't it?

A Correct.

Q And not 3,000 feet from LTD s dock area?
A Correct.

Q And so you woul d expect that Karen Roti

Paul Rosenstrock, and Leslie and Henry Weber
woul d obtain benefits if LTD built a properly

desi gned and properly constructed noi se wal

L. A. REPORTI NG (312) 419-9292
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al ong the northern boundary of its dock staging
area, correct?
A Correct.
Q And the effects of that noise wall m ght
be i nproved and nade greater still if LTD were to

install on the upper portions of its north wal
materi al s which woul d absorb noise, correct?
A That woul d enhance overall performance.
MR. KAI SER: Thank you. No further
guesti ons.
HEARI NG OFFI CER KNI TTLE: M. Kol ar.

MR. KOLAR | just have a couple
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guesti ons.
FURTHER REDI RECT EXAM NATI ON
by M. Kol ar

Q Can noi se reverberate or bounce off of a
tractor trailer body?

A Yes.

Q So even with a noise wall, the third-party
trailers in the truck docking area, you can have
noi se bouncing off the trailer bodies and go
above the wall?

A Ri ght, which is why the wall would have to

be taller than the trucks to help mninize that.

L. A. REPORTING (312) 419-9292

Q Coul d you build a wall high enough that
woul d conpletely preclude noi se from goi ng over
the wall by bouncing off of the truck bodies?

A Well, in theory, yeah, if you wanted to
build 100 foot high wall or sonething |ike that,
but, obviously, you run into structura
[imtations and wind | oads. So you don't
commonly see barrier walls going over 15, 20
feet.

Q The questions M. Kaiser asked you about

how as you get farther away from the noise

1606
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source, the sound energy or the |evel dissipates
or is less, that's generally true?

A. Yes. Right.

Q And you testify to that when you appear
before village zoning bodi es regardi ng noi se
i ssues?

A That's correct. It attenuates nore for
poi nt sources, sonewhat l|less for traffic
patterns, and tenperature inversions can
obvi ously conprom se that.

Q In your experience at tines, village
pl anners deci de where | and uses should go based

on when noise froman existing use will be

L. A. REPORTI NG (312) 419-9292
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di ssi pat ed?

A. Yeah. | nean, for exanple, in |and use

pl anni ng, you wouldn't want to attenpt to put
residential tracts next to a busy road like
that. Your tendency is to put conpanies |like LTD
close to those already noisy spots in the
vi |l | age.

Q Like a big tollway?

A Exactly.

Q But |ike when Lake Forest was considering
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housing for the area north of LTD, a noise
consul tant could have told them how far hones
should be to the north so that the sound has
di ssi pated before it reaches the hones, correct?
MR. KAI SER: Objection, calls for
specul ati on.
HEARI NG OFFI CER KNI TTLE: Overrul ed.
think this is in with his expertise.
BY THE W TNESS:

A Well, if avillage called me in, 1'd | ook
at that and say, what are you trying to do here?
You know, you got residential places next to an
i ndustrial use. Let's try to rezone. Let's

rework it. Let's put a buffer in, a berm you

L. A. REPORTI NG (312) 419-9292

know, those kinds of things if you want to put
resi denti al
BY MR. KOLAR:

Q And if this is vacant and they say to you,
M. Thunder, we want to put hones in there, you
could tell them how far those homes shoul d be
away to the north?

A Oh, sure, sure. That's considered a valid

noi se abatenent approach is to deterni ne how nmuch
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l and i s necessary to dissipate the sound.
MR. KOLAR: | don't have any further
gquesti ons.
MR, KAISER: Just briefly redirect?
HEARI NG OFFI CER KNI TTLE: Re-recross?
MR. KAI SER: Yeah. Re-recross. Sorry.
If I may?
HEARI NG OFFI CER KNI TTLE: Yes, pl ease.
FURTHER RECROSS - EXAM NATI ON
by M. Kaiser
Q I just want to nmeke sure | understand this
tenperature inversion which you just referred to.
Do | understand --
MR, KOLAR: bj ection, beyond the scope.

MR. KAISER: No, no. You used those words

L. A. REPORTI NG (312) 419-9292

tenperature inversion during your |ast redirect

because you asked hi m about the di stance, and he

said yes, distance and tenperature inversion.
HEARI NG OFFI CER KNI TTLE: Overrul ed, but

it's tenuous. So don't go too far with it, M.

Kai ser.

BY MR KAI SER

Q | just want to understand the concept.
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Is it your testinony that noise
travels -- well, essentially travels -- is |less
attenuat ed during cold weat her

MR, KOLAR: Objection. This is beyond the
scope. | think just because he nentioned
tenperature inversion in a different line of
questioning doesn't allow himto go into
sonmet hing he forgot to ask before.

HEARI NG OFFI CER KNI TTLE: M. Kai ser

MR. KAISER: We are tal king about planning
and the inpact of distance and tenperature
inversion. | just want to make sure | understand
it, and by extension, the Board understands how
tenperature inversion affects noise |levels and
pl anning in association with noise |evels.

HEARI NG OFFI CER KNI TTLE: Overruled. ['1|

L. A. REPORTI NG (312) 419-9292

allowit, but, as | said, M. Kaiser

BY MR KAl SER

Q I nean, in cold weather, noise travels
farther, right?

A No.

Q Clarify.

A It has nothing to do -- well, sound can
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propagate more favorably under certain

conbi nati ons of hum dity and tenperature, but |

t hi nk what you're looking at is with respect to
tenperature inversion, it has nothing to do with
the absolute tenperature, but rather the relative
tenperature of the atnosphere up here relative to
that near the ground, and a tenperature inversion
is when the air on top is warnmer, and because
sound travels faster in warner air, it has the
ability to refract or bend that sound back down
toward the residents.

So instead of getting the usual 60 dB
per doubling of distance attenuation, you nmay not
see that under tenperature inversion conditions.
Shall | re-explain?

Q No. | actually think I get it. | mean,

if you've got the warmair up top, the sound

L. A, REPORTI NG (312) 419-9292
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waves travel faster and they nay end up
essentially falling or as they nove out, they get
bi gger and at --

A Ri ght .

Q -- nore distance, you woul d experience

t hose faster noving waves?
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Can | just get an answer to ny
question? If it's colder, does sound trave
farther?

MR, KOLAR: bj ection, asked and answer ed.

HEARI NG OFFI CER KNI TTLE:  Sust ai ned.
think he's al ready answered that.

MR KAISER: Well, | think it was no, that
wasn't what tenperature inversion neant, but not
necessarily no, that's not what happens. Again,
I"mjust trying to make it clear

BY MR. KAI SER

Q Is that an axiom of --
A No, no. It doesn't travel further. It
still goes through the same 60 dB attenuation per

doubl i ng of distance, but what happens is if you
have a certain conbination of humdity and
tenperature, and there's charts, and | couldn't

recite the chart for you, they would be nore

L. A. REPORTI NG (312) 419-9292
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favorable to | ow frequency transm ssion.

In other words, in addition to the
normal wave di vergence, the atnosphere can absorb
some of that sound.

Q If it's nore hum d?
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A If it's cold -- if it's colder mixed with
certain tenperatures. That's why in doing these
cal cul ations, they're nornmally done at what's
call standard conditions, which is about 70
degrees Fahrenheit, 50 percent relative
hum dity. Those are what's called standard
condi tions for doing propagati on anal ysis.

MR, KAISER: Can | ask one nobre question?

HEARI NG OFFI CER KNI TTLE:  You can ask.
I"mgoing to listen to M. Kolar's objection

MR. KAISER: I'mcurious, and | think it's
i mportant.
BY MR KAI SER

Q Wuld the Rotis perceive noise differently
if it's 75 degrees out as opposed to if it's 35
degrees out; sanme noise, sanme intensity at the
source LTD dock area, but different tenperature.

Wul d that affect the way the Rotis

woul d experience noi se?

L. A. REPORTI NG (312) 419-9292
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MR, KOLAR: (Obj ection, beyond the scope.
HEARI NG OFFI CER KNI TTLE: Sustained. [|'m
going to have to sustain that, M. Kaiser.

MR. KAISER: | have no further questions.
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Thank you.

MR. KOLAR: No questi ons.

HEARI NG OFFI CER KNI TTLE: Thank you, M.
Thunder. You can step down. Of the record.

(Di scussi on had
of f the record.)

HEARI NG OFFI CER KNI TTLE: M. Kol ar, are
you continuing your case-in-chief or are you
ready to rest?

MR, KOLAR: | don't have any further
witnesses. |I'mready to rest, but I would have
ny exhibits to --

HEARI NG OFFI CER KNI TTLE: That woul d be
fine.

MR, KOLAR: Should we do that now?

HEARI NG OFFI CER KNI TTLE: Let's do it now,

your exhibits anyway. After the hearing, after
we finish with public comments and any rebuttal
testinony that we might have fromthe

conpl ainants, we'll go over all the exhibits,

L. A. REPORTI NG (312) 419-9292

except yours probably because we're going to do

them ri ght now.

MR. KOLAR | have no problemw th waiting,
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if you want.

MR. KAISER. It's up to you.

HEARI NG OFFI CER KNI TTLE: M. Kaiser, do
you want himdoing it? It's up to you. It won't
be his case-in-chief anynore, but |I don't --

MR. KAISER: No, | have no problemwith
himoffering themafter we all rest.

HEARI NG OFFI CER KNI TTLE: Let's do it that
way then. Aside fromthat, M. Kolar, do you
have any other witnesses?

MR. KOLAR: No. We would rest subject to
of fering our exhibits.

HEARI NG OFFI CER KNI TTLE: M. Kai ser, do
you have a case in rebuttal ?

MR. KAISER: Yes. By way of rebuttal, |
would like to recall one of the conplai nants,
Karen Roti .

HEARI NG OFFI CER KNI TTLE: Okay. Ms. Roti,
if you'd come on up here. You' ve done this
before. Have a seat right over there. |'m going

to ask the court reporter to swear you in.

L. A. REPORTI NG (312) 419-9292
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REBUTTAL

(Wtness sworn.)
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VWHEREUPON:
KAREN ROTII,
called as a witness herein, having been first
duly sworn, deposeth and saith as foll ows:
DI RECT EXAMI NATI ON
by M. Kaiser

Q Ms. Roti, you' re one of the conplainants
inthis mtter?

A Yes.

Q And you recall we were here back in
November of 1999 when you offered direct
testinmony in this hearing?

A Yes.

Q And now you're back as a rebuttal witness;
is that right?

A Yes.

Q Now, |'m showi ng you what's previously
been marked for purposes of identification as
Respondent's Exhibit 89. |It's this aeria
phot ograph that's up on the easel here.

Can you see that from where you're

seat ed?

L. A. REPORTI NG (312) 419-9292

A Uh- huh.

1616
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Q And are you able to identify LTD s
Bannockburn buil ding on that aerial photograph?
A Yes.

Q And there's a house just to the north of
LTD s dock area that's circled and has the Rot
name above it.

Is that, in fact, your hone?

A Yes.

Q You still live there, do you not?

A Yes.

Q And you still live there with your husband
Tony?

A Yes.

Q And your chil dren?

A Yes.

Q And as | recall, you and your husband

purchased this hone in either 1989 or 1990.

I's that accurate?

A. Yes.
Q Do you recall what you paid for your hone,
and at that point, the house was -- had been

built? You didn't buy just land. You bought

| and and a house, right?

L. A, REPORTI NG (312) 419-9292
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A Ri ght .

Q And do you recall what you paid for your
hone at that time?

A 525.

Q When you purchased your honme, were you
aware that the boundary between the village of
Lake Forest and the village of Bannockburn was
essentially in your backyard?

A Yes.

Q And what did you know about the |and uses
to the south when you and your husband purchased
your hone?

A I knew it was --

MR, KOLAR: Objection. This is not
rebuttal. This is going over his case once
again. She testified to all this before.

HEARI NG OFFI CER KNI TTLE: M. Kaiser, |I'm
going to give you sone |latitude here when you're
starting off getting maybe to what you want to
use for rebuttal, but we have covered all this on
her direct exam nation during your case-in-chief.

MR. KAISER And |'ve asked Ms. Roti to
come back essentially to rebut the expert opinion

of Kevin Byrnes where he tal ked about val ue, who

L. A. REPORTI NG (312) 419-9292
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woul d buy a home near a | oading dock, and whet her
a person woul d consider the market value to be
af fected by operations of the dock for ten hours
a day and operations of the dock for in excess of
20 hours a day, and it was his opinion that a
buyer woul d not distinguish between those two
types of operations, and so |'ve brought M. Rot
back to ask her whether that is her opinion, so
just to give the Board and you, M. Knittle, a
sense of where |I'm going.

HEARI NG OFFI CER KNI TTLE: | under st and.
Based on that representation, I'mgoing to |et
himgo a little ways with this, but | agree, M.
Kol ar, we do not want to have a redirect
exam nation of this witness as we did before. So
the objection is overruled.

Did you have sonething el se to add?

MR. KOLAR: Yeah. | have a further
obj ection because that was ny understandi ng of
why she was here, and | don't think it's rebutta
because M. Byrnes' testinony and opini on was
that a prospective buyer of the Roti hone woul d
not di stingui sh between a trucki ng operation that

went 14 hours a day or 20 hours a day, whatever

L. A. REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

his differential was.
She's not a prospective buyer. She's
the owner. So | don't think it's appropriate for

her to cone in here and now say what a

prospective buyer would do. [It's not rebuttal

HEARI NG OFFI CER KNI TTLE: |'mgoing to
overrule that as well. I'll allowit to go on,
and I'Il leave it to the Board to give the

appropriate weight to her testinony and note that
she is the owner, although at one tine she was a
prospective buyer of the property.

MR, KOLAR: Just one further point.

HEARI NG OFFI CER KNI TTLE: Yeah. You can
meke any -- put any objection you want on the
record.

MR, KOLAR: In their conplaint signed by
Ms. Roti, they say that LTD s operation depresses
the value of their property, and that was the
hypot hesis, so to speak, that M. Byrnes was
testing. Again, it's not proper rebuttal for the
conplainant to conme in to rebut M. Byrnes on the
poi nt of whether prospective buyers of the Rot
horme, how they woul d act.

HEARI NG OFFI CER KNI TTLE: M. Kai ser,

L. A. REPORTI NG (312) 419-9292
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anything further on this before we nove on.

MR. KAI SER:  No, nothing further

HEARI NG OFFI CER KNI TTLE: It's noted for
the record, but I"mgoing to allowit to go on on
alimted basis.

MR. KAl SER:  Thank you.
BY MR KAl SER

Q When you purchased your hone, you paid
$525,000 for it --

A Ri ght .

Q -- didn't you?

And during 1990, 1991, 1992, 1993,
1994, you didn't have a probl em being | ocated
next door to LTD and its dock area, did you?

A No, not at all.

Q W t hout going over all your testinony, as
| understand it, when LTD added a second shift
and began operating until 12:30 at night during
the fall months and on occasion until 1:30 or
even 2:30 in the norning, you and your children
began to experience the noise fromLTD s dock
operations as a problem is that right?

A Absol utely.

Q Now, originally, you were willing to pay

L. A, REPORTI NG (312) 419-9292
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$525, 000 for your honme and the lot, right?

A Yes.

Q What woul d you pay for your hone and your
| ot now knowi ng that during the nonths of August,
Sept enber, October, Novenber, and nuch of
Decenber LTD operates its |oadi ng docks between
6:00 a.m in the norning and 12:30 a.m the
following day five and a hal f days a week, what

woul d you now pay for your hone?

A I wouldn't buy it. | wouldn't give it
away.

Q ' msorry.

A I wouldn't give it away.

Q What has changed since you purchased your

hone in 19907

A The fact that -- it's one thing to put up
with sonme noise every once in a while during the
day, but when it's all day and all night and

di srupts your sleep and waki ng you up and goi ng
to sleep, it's another story.

Q Now, yesterday, we heard testinony from
Mar ci a Row ey.
You know Ms. Row ey, don't you?

A Yes.
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Q She's a person with whom you' ve |isted

your honme for sale on two occasions; isn't that

correct?

A Yes.

Q And your house is not presently listed --
A No.

Q -- for sale, is it?

A No.

Q Do you expect to place your hone back on

the market after you get a ruling fromthe
[1linois Pollution Control Board?

A | doubt it at this point.

Q Do you have an opinion as to whether or
not the expansion of LTD s dock operations, and
by expansion, | mean expansion in the tine sense,
that they went froma one-shift operation to a
two-shi ft operation, whether that expansion has
had any affect on the fair market val ue of your
property?

MR, KOLAR: Objection. Now, this is not
rebutt al

MR. KAISER: Sure, it is.

MS. KARASIK: Yeah, it is.

HEARI NG OFFI CER KNI TTLE: | have to ask
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you to be quiet back there, ma' am

MR. KAISER: Ms. Karasik feels it's
rebutt al

MR. KOLAR | don't remenber her
testifying.

MR. KAISER: A person is always entitled
to testify with respect to the value of their own
personal or real property. So it's not a matter
of foundation or |ack of expertise. Certainly,
it would be relevant because M. Byrnes has cone
in at $175 an hour and expressed an opinion
There's no reason why Ms. Roti can't.

HEARI NG OFFI CER KNI TTLE:  Anyt hi ng
further, M. Kolar?

MR, KOLAR: | would agree generally that
people can testify to the fair market val ue of
their property, but the issue is is it rebuttal
and | think we covered this in direct.

HEARI NG OFFI CER KNI TTLE: What was t he
guestion again? M. Kaiser, do you renmenber the
question?

MR. KAI SER: Yes, | do.

HEARI NG OFFI CER KNI TTLE: Coul d you rel ay

1623
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MR. KAISER | asked Ms. Roti whether she
has an opi ni on whet her the expansion of LTD s
dock operations has affected the fair market
val ue of her property.

HEARI NG OFFI CER KNI TTLE: 1'm going to
overrule the objection. | think that, at |east
peripherally, it rebuts M. Byrnes' testinony.
So you can answer that question.

BY MR KAl SER:
Q Wuld you like it read back?
A Yes.

HEARI NG OFFI CER KNI TTLE: The npst recent

one.

(Record read.)

HEARI NG OFFI CER KNI TTLE: Ms. Roti, do you

remenber the question now?

THE WTNESS: | think so.

HEARI NG OFFI CER KNI TTLE: G ve it a shot.
BY THE W TNESS:
A I"msure it has. |I'msure it has. |
mean, | don't know what we could sell it for, |

nmean.

1624



23

24

10

11

12

13

14

15

16

17

18

19

20

21

BY MR. KAI SER

Q Wel |, do you think the value -- because of

L. A. REPORTI NG (312) 419-9292

LTD s expanded operations, has the value of your
home appreci ated, gone up, or depreciated, gone
down?

A. It's probably depreciated. | nean, it
used to be a relatively small building, and now
it's huge.

Q And in addition to its change in size,
have you noticed any change in its operations
over the last five years?

A The operations have grown.

MR. KOLAR:  Cbjection, this is not
rebutt al
BY THE W TNESS:

A Exponentially --

HEARI NG OFFI CER KNI TTLE: Ma'am if you
could hold it a sec. M. Kaiser?

MR, KAISER: Well, it's just, again,
getting to the basis of her opinion

HEARI NG OFFI CER KNI TTLE: 1'm going to
sustain the objection, not that it's not proper

rebuttal, but | do think this has been covered in

1625
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time. | guess, M. Kaiser, | don't really think

it's necessary for her to go back and recount how
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it's changed over the --

MR. KAISER: No. Absolutely.

HEARI NG OFFI CER KNI TTLE: As |l ong as she
can answer the question based on the fact that it
has changed, then that's her opinion, of course.
I think that's sufficient.

BY MR KAI SER

Q So it's your opinion that LTD s expanded
operations have caused the price of your hone to
fall; is that right?

MR. KAI SER: Thank you. No further
guesti ons.

HEARI NG OFFI CER KNI TTLE: M. Kol ar, do
you have a cross-examination for this w tness?

MR. KOLAR: Yes. Thank you.

CROSS - EXAMI NATI ON
by M. Kol ar
Q Ms. Roti, on Exhibit 89, you see we have

1995 written on the LTD warehouse expansi on

correct?
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A Uh- huh.
Q Yes?
A Yes.

HEARI NG OFFI CER KNI TTLE: Ma'am yeah, you

L. A. REPORTI NG (312) 419-9292
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do have to say yes for the court reporter
BY MR. KOLAR:
Q And you paid $525, 000 for your property,
right?
A Yes.
Q And it's your opinion that it's not worth
$525, 000 anynore?
MR, KAI SER: Objection, msstates the
opi ni on.
HEARI NG OFFI CER KNI TTLE: Overrul ed.
BY THE W TNESS:
A I would be happy to list it at 525 and see

if it sold. | don't knowif it would.

BY MR KOLAR:

Q On June 1996, you and your husband |isted
your home for $695, 000, right?

A Yes.

Q And then you had another |isting where it

was for $674,000, right?
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A Yes.

Q Your husband was the one who determ ned
the value to put on the listing originally,

ri ght, $695,000? That was your husband's

deci si on?
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A Yes, it was, | think.

Q You' re saying that circunstances have
changed so nuch since 1995 that nobody woul d buy
the Roti house now, right?

A. I wouldn't buy it again.

Q Nobody is going to nove on Wdgewood
since 1995? That's what you're telling the
Pol I uti on Control Board?

A I"m saying that when we |isted the house,
we wanted to see if we could get approximtely
around there, you know, based on severa
different things, a lot of different factors,
part of which was whatever we -- whatever anount
we were paying taxes on

Q But the question is are you telling the
Pol I uti on Control Board that since LTD built its
war ehouse in 1995, since that point, people

aren't going to nove to Wedgewood Drive anynore?
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A I'msaying | wouldn't buy mnmy house.
woul dn't buy it. | wouldn't sell it to anybody I
know. That's what |I'msaying. | don't know what
sonmebody would pay for it. H, would you like to
buy ny house for $100,000? You'll be up al

ni ght for four nonths out of the year. Maybe you

L. A. REPORTI NG (312) 419-9292

travel .

Q You woul d sell your house to soneone you
don't know?

A. I wouldn't sell it to sonebody | don't

know or sonebody | know.
Q And you brought a nei ghbor with you today

for the public conment section, right?

A I brought her with ne? She followed ne
here.
Q Okay. You're the one who asked her to

come | ast Novenber for the public comments?

A I did not ask her to cone. She approached
me.
Q You told her about the Pollution Contro

Board hearing at sone point, right?
A I think she approached nme. | was | eaving

to pick up the kids from school, and she was
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what was goi ng on.

Q At sone point, you had advi sed her that
you had this Pollution Control Board nmatter with
LTD Commodities, right?

A After that, I'msure | told her that it

was sonething | had been working on for the past
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three and a half, four years, and it really
hadn't been resol ved.
Q You' re saying that she found out about the

Pol I uti on Control Board conplaint you filed on

her own and then approached you to discuss it?

A She approached ne because of the noise.
She didn't -- | don't think she knew that there
was a -- she wanted to know what was goi ng on.

Q For the record, your neighbor who's here,

what's her nanme?

Kendr a.

Kendra who?

Kar asi k.

Last nane?

Kar asi k.

o » © > O >

Kendra noved in across the street from you
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in 1998, right? Sound about right?

A. If you say it's right.

Q Does that sound about right to you?

A Yeah.

Q Were you and your husband financially able

to nove to another location in Lake Forest?
MR. KAI SER: (Obj ection, rel evance.

HEARI NG OFFI CER KNI TTLE: How is that

L. A. REPORTI NG (312) 419-9292
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rel evant, M. Kol ar?

MR KOLAR: Well, | guess it goes to the
credibility of her testinony regarding fair
mar ket value, the credibility of how LTD s

operations affect her. They're financially able

to nove and they're still there.
HEARI NG OFFI CER KNI TTLE: |'mgoing to
sustain that objection. | don't think it's

rel evant to these proceedings.
BY MR, KOLAR:

Q So despite the problenms you' ve conpl ai ned
LTD caused you and your fam |y nenbers, you're
not going to put your house on the market, right?

A Call ne an optimst, but I'msure | can

work this out.
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Q Is it true what | said?
A. We probably will not put the house on the
market. | nean, as of today, | have no plans to

put my house on the market.

Q Do you and your family still need nore
space?
A You know, | have kids -- two kids that are

| eaving in the next year and the year after

They're on their way out the door.
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Q Col | ege or sonet hi ng?

A Right. So, | nean, four years ago, it was
a different story. Now, it's, you know, a
different picture. They're |eaving.

Q And you think if a 13 foot high noise wal
was built along the LTD property that that would
make your property nore attractive to prospective
buyers?

A | don't know. It would make it nore
peaceful for ne.

Q And it's your testinobny here again today,
| guess, that LTD operates all day and al
night? Did | hear you say that on direct

exam nati on?
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KAI SER: M sstates the testinony.

HEARI NG OFFI CER KNI TTLE

all ow her to answer the question.

i's noted.

BY THE W TNESS:

A They bot her ne

That's the question?

BY MR, KOLAR:

Q Ri ght .

all day and al

|'"mgoing to

A During certain tinmes of the year

Q And it's your testinopny that

L. A. REPORTI NG (312) 419-9292

war ehouse was expanded in 1995,

The obj ection

ni ght ?

That's your testinmony here, right?

bef ore the

there were no

nighttime operations in the LTD trucking area?

A I would hear -- you know, in the late
fall, | would be out with the dog or sonething
and | would hear a horn every once in a while or

I woul d hear,

you know, a truck pull in,

but

never to the point where it was disruptive.

MR.

guesti ons.

KOLAR: |

don't have any ot her

HEARI NG OFFI CER KNI TTLE

redirect,

REDI

M. Kaiser?

RECT

EXAMI

Do you have a

NATI

ON

1633
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by M. Kaiser
Q Just with respect to that all day and al
night, is there a nonent at, perhaps, 3:00 in the
norni ng after everybody has gone home, after
overtime has been authorized by M. Voight, and
before trucks arrive in the vicinity of the LTD
dock area at 5:45 or 5:30 in the norning where
you're actually not disturbed by LTD s dock
operations?
MR. KOLAR:  Cbjection, |eading.

HEARI NG OFFI CER KNI TTLE:  Sust ai ned.

L. A. REPORTI NG (312) 419-9292
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BY MR KAl SER
Q When, if ever, is there a nonment when you

don't feel the effects of LTD s dock operations?

A. When | don't actually physically hear
t hen®?

Q Yes.

A Li ke, when |I'm not at hone? There is a

period during the night where yes, you can, go to
sleep, and it's probably around that 3:00 to 4:30
hour, sonewhere around there.

Q And that's 3:00 to 4:30 in the norning?

A Correct.
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MR. KAI SER: Thank you. No further
gquesti ons.

HEARI NG OFFI CER KNI TTLE: M. Kol ar.

MR, KOLAR: No questions.

HEARI NG OFFI CER KNI TTLE: Thank you,
ma'am  You can step down. M. Kaiser, do you
have any other rebuttal w tnesses?

MR, KAISER: Can we go off the record?

HEARI NG OFFI CER KNI TTLE:  Yes, we mmy.
Let's go off.

(Di scussi on had

off the record.)

L. A, REPORTI NG (312) 419-9292

MR. KAISER: | had expected M. Wber here
at 1:30. If he happens to appear before the
cl ose of the public comment period, that the
Board might allow us to reopen for the limted
purpose of taking his rebuttal testinony.

HEARI NG OFFI CER KNI TTLE: Do you want to
address that now?

MR, KAISER: No. Wiy don't we hold it.
It may be nobot if he doesn't appear anytine
before we finish public coment, but we are

resting, but we may beg to reopen if

1635
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ci rcunst ances present thensel ves.

HEARI NG OFFI CER KNI TTLE: Thank you very

much.

MR. KAl SER:  Thank you.

HEARI NG OFFI CER KNI TTLE: Let's see. W
are now - -

MR, KOLAR: May the record reflect that
Jack Voi ght has been here all day today?

HEARI NG OFFI CER KNI TTLE: The record may
so reflect that M. Voight is here, even though
it's such a lovely day outside and the park is
wi t hin easy wal ki ng di stance.

We are now to the public coment

L. A. REPORTI NG (312) 419-9292
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portion of the proceedi ngs, otherw se known as
section 103.202(f), statenents frominterested
citizens as authorized by the hearing officer. |
note we have one nenber of the public who wi shes
to provide a public conment.
Ma'am is that correct?

MS. KARASIK: That's correct.

HEARI NG OFFI CER KNI TTLE: What we're going
to do and what we do -- what | do when we have

menbers of the public who want to provide
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comment, we allow themto get up and speak their
piece. |I'mgoing to ask that you be sworn in,
and you'll also be subject to cross-exam nation

on what you testify to fromboth parties.

So that being said, do you still wi sh

to provide public conment?

M5. KARASI K:  Yes.

HEARI NG OFFI CER KNI TTLE: Wy don't you
come on up and have a seat then. |If you'd
identify yourself. Well, 1'll let you sit down
before I make you identify yourself.

Can you give your nane to the court
reporter?

MS. KARASI K: It's Kendra, K-e-n-d-r-a,

L. A. REPORTI NG (312) 419-9292

Karasi k. K-a-r-a-s-i-Kk.

HEARI NG OFFI CER KNI TTLE: Can you swear
her in, please?

(Wtness sworn.)

HEARI NG OFFI CER KNI TTLE: Ma'am you can
provi de your public comrent now.

MS. KARASIK: Okay. |'mjust here -- we
nmoved to the area two years ago, July of 1998.

W were really excited. W bought the house,

1637
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i ke, on a weekend and noved three weeks | ater
| didn't really know LTD Conmopdities. Everything
happened so fast.

| knew it was there, but just |
didn't really know. | knew the tollway was over
there. | knew kind of where we were, et cetera.
It was like in the fall right after we noved in.
I was driving the children back and forth to
school for two weeks. W noved in Labor Day
weekend, and, you know, being out in the country
fromwhere we were in Highland Park, it was
refreshi ng, opening the wi ndows, |eaving them
open at night, not using the air-conditioning,
and we started to hear the noises.

| didn't really know what it was.

L. A. REPORTI NG (312) 419-9292
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Qur dogs were reacting. They were wild. They're
guard dogs. They're protecting ny famly, and,
you know, they would bark and whi ne and conpl ai n,
and the thunps -- and | didn't know -- it wasn't
the tollway. The tollway has a consistent hmmm
that we -- you know, but this was --

HEARI NG OFFI CER KNI TTLE: Can you pi ck

t hat up?
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MS. KARASI K:  Hum noi ses. | approached
Karen. | asked her what's going on with all this
noise? | can't stand it. | think that the
trigger was when ny children had tests in
Novenber, state tests, |-GAPS or ERBs, and it was
critical. | have a child in special ed that has
to get -- you know, they send notes hone from

school, please have himget plenty of sleep, have

a good breakfast. | did my job. | couldn't do
the job outside, and they just were -- they were
sick. They were not feeling well. They were

tired. This was, again, the second week in
Noverber. It was a hard week.

Then it goes on throughout the
winter. Basically, it's just -- you know, we

hear all these noises all night long. The dogs

L. A, REPORTI NG (312) 419-9292

are disruptive. M child who takes a long tineg,
my child with special needs, takes a long tine to
get settled into bed. He gets in bed, and he
rushes out when these big thunps happen
hysterical, what's going on. You know, he thinks
that there's problenms. | have to take him back

say everything is okay, you know, get him back to
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sl eep again.

You know, one day it mght be
sonmet hing, and he won't run out, and | worry
about that. You know, to be alarned and he won't
run out thinking, oh, it's just LTD, and he won't
conme running.

My other son is in the front.
Literally, at night when | get in bed with ny
husband, | can't watch a 9:00 o'clock program |
have to have the volune up so loud. | can't have
the vol une up because the children are trying to
go to sleep. So, you know, it defeats the
purpose of living in this beautiful hone in Lake
Forest, a quiet comunity, and it's just, you
know, we can't sleep in the basement.

So, you know, it's upsetting, and

nei ghbors have told nme the nost recent thing they

L. A. REPORTI NG (312) 419-9292

have seen people in this area -- now, again, |I'm
married to a | awyer, so | know this is hearsay.
| have not seen this nyself, but they have noved
in the woods. They have seen --

MR, KOLAR: Can | object to public

conment ?
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M5. KARASIK: -- people conming in and

out. This is public coment. They've seen

peopl e --

HEARI NG OFFI CER KNI TTLE: Hold on, ma'am
Ma'am |'msorry.

MR. KOLAR: | was overrul ed by her

MS. KARASIK: Oh. | didn't know. |
didn't hear you. | get |ost.

HEARI NG OFFI CER KNI TTLE: That's okay.

M5. KARASIK: | don't know. | haven't --
it's hearsay. | don't know anything about it.

HEARI NG OFFI CER KNI TTLE: Ma'am can you
hol d a second?
M. Kol ar, are you objecting during
public comrent?
MR, KOLAR: | think | have a right to
obj ect to hearsay in public conment.

HEARI NG OFFI CER KNI TTLE: You can obj ect,

L. A, REPORTI NG (312) 419-9292
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but I do allowthe citizens a | ot of |eeway just
because we want to hear what they have to say.
So if you object, I think I'll consider it.

MR. KOLAR | object to her not having

personal know edge of what she's going to testify
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to. She didn't see it and didn't --

M5. KARASIK: Well, like I said, it's
hear say.

HEARI NG OFFI CER KNI TTLE: Ma'am let me --
I know you've got a |awyer for a husband, but |et
me rule on this.

| amgoing to allow her to testify.

Public coment isn't weighed as heavily as
testinmony that's elicited by one of the
attorneys, and they do have a certain amunt of
|atitude. The Board will also give the
appropriate weight to her testinony, and if it's
hearsay testinony, they'll consider that as well

MS. KARASIK:  Well, because then it
beconmes anot her issue, which is highly critica
for ny famly, and it is safety. W send our
children to go to school to be safe and come hone
to be safe, and now that's planted in nmy head.

|'ve got eyeballs everywhere.

L. A. REPORTI NG (312) 419-9292

Every time I'min and out, | look to
make sure if there's |andscapers, they are people
with enblenms on their shirts or sone kind of

thing that | know that these people are -- they

1642



5 bel ong. You know who drives up and down our
6 street. We know all the cars. It's a smal
7 street. We know who bel ongs and who doesn't

8 bel ong, but now since this was brought to ny

9 attention, again, |'ve not seen this, but it's in

10 ny head, and now |I'm | ooking extra, extra hard.

11 HEARI NG OFFI CER KNI TTLE:  Anyt hi ng

12 further, mm' anf

13 MS. KARASIK: No

14 HEARI NG OFFI CER KNI TTLE: Okay. Thank you
15 for your testinony. |If you'll stay there for

16 second, | want to caution both attorneys when

17 say cross-exam nation of the public coment,

18 allow that, but it's not something the Board

19 requires. It's sonething that |I allow to kind of

20 saf eguard parties from additional infornmation
21 being elicited without the opportunity to

22 cross-exanm ne that witness that the Board w il

23 consider, but | don't want either side to get too

24 i n-depth on cross-examn nation, nor do | want

L. A. REPORTI NG (312) 419-9292

1 either side to present their case through the

2 public coment portion.

3 So that being said, M. Kaiser do you

1643
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have any questions of this w tness?
MR KAISER: Briefly, if | may.
VWHEREUPON:

KENDRA KARASI K
called as a witness herein, having been first
duly sworn, deposeth and saith as foll ows:

CROSS - EXAMI NATI ON
by M. Kaiser
Q You told the Board that you nmoved into

your home on Wedgewood Drive in, was it, August

of 19987
A. Labor Day weekend.
Q Labor Day, Septenber of 1998.

And you approached this |large aeri al
phot ograph. You see it from where you're seated,
right?

A Uh- huh.

Q And you can see on Respondent's Exhibit 89
where LTD s facility is |ocated?

A. Uh- huh, yes.

Q And you can see just to the north of Karen

L. A, REPORTI NG (312) 419-9292
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Roti's house?

A Yes.
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Q And can you describe for the Board, either
fromwhere you' re seated or if you need to cone
over and point where your hone is located in

relation to the LTD facility?

A It's across the street.

Q Directly across the street from Karen
Roti's?

A Yes.

Q And is that your circular driveway that's

right at the front of your house?

A Yes.

Q So if the Board was | ooking at this or one
of the Board nenbers, they would just | ook at the
house due north of Karen Roti's and that would be
your hone?

A Yes.

Q Now, you described this noise. You first
heard it when you noved in on Labor Day weekend
of '98, and you described that it continued and
was a problemin Novenber of 1998 before your
children had to take the state exans?

A Right. They were |-GAPS -- not |- GAPS.

L. A. REPORTI NG (312) 419-9292

There was sone test. ERBs, witing, very

1645



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

i nportant tests, whatever. Any test they take
is.

Q Did that noise continue? Did you --
during Septenmber, October, Novenber, and Decenber
of 1999, did you still hear noise fromLTD s dock

operations?

A. Yes, | did, and there were lights, too,
and when we noved in, | didn't see all this
because it was Septenber -- it was July when we

bought the house. W noved three weeks |ater, so
the |l ast week of July. So it was beautiful
There was foliage. 1t was Lake Forest. | didn't
see this -- really what was back there.

Like |I said, we heard the expressway,
hmmmm | knew what was there, the hum but | did
not know this. | didn't hear it because | didn't
live in the house before we bought it.

Q Does the noise fromthe expressway keep

your son fromfalling asleep at night?

A No, no.
MR. KAI SER: Thanks. | have no further
guesti ons.

HEARI NG OFFI CER KNI TTLE: M. Kol ar.

L. A. REPORTI NG (312) 419-9292
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bought

o >» O > O

CROSS - EXAMI NATI ON
by M. Kol ar

How much did you pay your for your house?
795.

$795, 0007?

Uh- huh.

Yes?

Yes. | think so.

What ?

I think so. It could be off alittle, not

Could it be a mllion?

No.

What was the nane of the people that you
t he house fronf

Wal ter Huskey.

Did he have a w fe?

Yes.

Did she live there with himas well?

| believe so.

Apparently, Walter and his wife did not

mention anything to you about noise fromLTD; is

A

that correct?

That's correct.

L. A. REPORTI NG (312) 419-9292
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Q Did you talk to any nei ghbors before you
bought your house?

A No.

Q Did you see any of the neighbors out when

you had visited your house?

A No.

Q You noved from Hi ghl and Par k?

A Yes.

Q You had been down Route 22 during the

years when you lived in Highland Park, right?

A Not nuch.

Q You had been down --

A | had been down, but that wasn't where
travel ed.

Q But before you bought the house on

Wedgewood, you and your husband knew of the

tollway being just to the west, correct?

A I knew half we got there where the tollway
was. | never -- | don't drive on expressways.

So | really -- | knew it was kind of there, but
it just didn't -- you know, it didn't pertain to

me because | don't drive on expressways.
Q You knew it was in the vicinity of your

house?

L. A. REPORTING (312) 419-9292
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A. Yes. | wasn't sure really where, but
knew it was there.

Q Bef ore you bought your house, did you know
that the LTD building and its trucking operations
were just to the south?

A No.

Q Did you know that there was this Corporate
100 office building just to the southeast before
you bought your house?

A. | vaguely renenber a building, |ike, just
anot her building. | didn't know know what it was
or anything about it.

Q Your husband, he works as an attorney at

Baker & McKenzie?

A That's correct.

Q I n Chicago?

A Chi cago.

Q The largest law firmin the world, right?
A That's correct.

Q How many children do you have?

A | have two boys.

Q And one of them has special education
needs?

A Yes.

L. A. REPORTI NG (312) 419-9292
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Q And that's the one that's nost affected by
the LTD --
A No. They both are. M other son has the

front bedroom He's very affected.

Q And the LTD operations affect you, as you
said, all night |ong?

A They affect ny children, nmy husband, and
my dogs, two dogs, that are guard dogs that
protect us, and if anything noves, they junp.
They're trained to do that.

Q But it's your public conment that LTD
operations affect you all night |ong?

A. Intermttently throughout the night. You
know, lots of tinmes when we're just going to
sl eep, there's no pattern. | nean, you can | ook
at the trucking records yourself and see what
time the trucks conme and answer your question
Whenever they come in and drop that hood, that's
when it affects us, unload, you know, that truck

Q | understand it can change from day to day
you're stating, but it can be on one day 2:00 in
the norning, and the next day you can be affected
by LTD at 3:30 in the norning?

A Yeah, and a |ot during the day too.
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Q And is it your comrent that you're
affected by LTD 12 nonths a year?

A. No, but I've -- you know, lately |'ve
heard noi ses. You know, they cone at different
times. There's no pattern when you hear them
It could be the way the wi nd blows. Wo knows?

Q So why was it that you and your husband
bought a house and noved in so quickly? Did you
have any tine period that you had to get out of
your Hi ghl and Park house?

A No. We built our honme in Highland Park.
W were going to stay there for a long time. W
were on a great street, a real kid street. MW
son was at a traveling baseball ganme. W drove
over the tracks, saw this house, and ny husband
sai d, oh, look at that house, and he said, oh,
don't call, and | said I'mgoing to call. W
al ways tell the boys they've got nothing to | ose
but to ask and to try. So | picked up the phone,
and | call ed.

The guy had to get out of the house.
It was one of those things. W nmade an offer
My husband gave himthe ol d hour to decide, and

he said I'I| take it. We noved three weeks
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| ater, and that was not what the house was

originally listed for. It was -- we were very
| ucky.
Q And you were here | ast Novenber when this

heari ng was going on, right?

A. Ri ght .

Q At that tinme, did Karen Roti ask you to
come down and make a public conment?

A No. | asked her what -- what's going on,
and she said that, you know, she'd been working
on this, and I said well, what can we do? Cindy
Lakin, who can't be here today because her babies
are sleeping right now, she can't be here, she
woul d have been here. Everybody wants to do
sonet hing, but we all have -- and | wanted to
know what | can do.

Q So you and Karen Roti were tal king, and
she told you what you can do is come down and
make a comrent during the public comment section?

A. She gave ne the nane of the |awyer, and
call ed you, and ny husband cal |l ed you, what can
we do, and he said this in --

Q Did you speak to M. Kaiser?



24

10

11

12

13

14

15

16

17

18

19

20

21

22

A Yes.

L. A, REPORTI NG (312) 419-9292

1652

Q And he told you come on down and talk
during the public coment section of the case?

A This was before in Novenmber. So, | nean,
what can we -- you know, Karen said for ne to
call the lawer, that that was the best approach
and we wrote letters. |'msure you all have
t hose.

Q No.

A No?

Q In any event, the trees to the west of the
Roti home --

A Yes.

Q -- you were pointing to those --

A. Ri ght .

Q -- when | made ny objection?

A Ri ght .

Q You have sone safety concerns regarding

the trees?

A. Sonebody said that there were people in
there, and my children play out in front. That's
why we live on this street.

Q But you have no personal know edge as to
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A | do not. Like |l said, it's hearsay. |
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have never seen it. |'ve never heard it, but now
it's in my head.

Q You have no personal know edge if anybody
in there would have anything to do with LTD,
true?

A True.

MR. KOLAR: | don't have anything else.

HEARI NG OFFI CER KNI TTLE: Thank you very
much, ma'am

MR, KAISER: If | may, M. Knittle, just
briefly, just to clarify sonething.

HEARI NG OFFI CER KNI TTLE: ( Shaki ng head.)

MR, KOLAR: How about just the names and
ages of her sons.

HEARI NG OFFI CER KNI TTLE: That, 'l
allow, but that's it.

Ma' am can you provide the names and

ages of your sons?

MS. KARASIK: Jack is 13 and in seventh
grade, and Alex is 12 in sixth grade.

HEARI NG OFFI CER KNI TTLE: And which is the
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one with special education needs?
MS. KARASI K:  Jack, who's 13.

HEARI NG OFFI CER KNI TTLE: Thirteen
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correct?

M5. KARASIK: Right. | mean, everything
is stressful for him You know, something is
com ng up. You know, everything is high pressure
for him So these noises are very intrusive to
hi m

You know, it takes a while to get him
settled down. He's not crazy. He doesn't junp
around, but he's what is that, what is that, what
is that?

HEARI NG OFFI CER KNI TTLE: Sure. No. |
understand. And | want to thank you for your
time and your conments.

MS. KARASI K:  Okay.

HEARI NG OFFI CER KNI TTLE: The Pol | ution
Control Board does appreciate the coments of
people not directly involved with the case.

MS. KARASI K:  Okay.

HEARI NG OFFI CER KNI TTLE: So thank you

very nuch.
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MS. KARASI K:  Thank you.
HEARI NG OFFI CER KNI TTLE: Is there anybody
el se present? | see nobody el se wishing to

provi de public conmment at this point, which

L. A. REPORTI NG (312) 419-9292

pretty much means the case is over.

M. Kaiser, was that phone call you
received during the public comment from your
Wit ness?

MR. KAISER Yes. That was from M. Wber
who' s unabl e to appear and present testinmony this
afternoon. We would not ask the Board to
continue the hearing, and we would cl ose our
proofs at this tine.

HEARI NG OFFI CER KNI TTLE: Before we get
i nto whether or not we want to do closing
argunents or reserve those for your briefs, let's
go over the exhibits that have been offered and
not offered.

MR. KAISER: And I'Il state right now I'm
going to reserve it for the brief.

MR. KOLAR: Me too.

HEARI NG OFFI CER KNI TTLE: That's good to

know. M. Kolar, you have a nunber of exhibits
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you want to offer at this point in tine.

MR. KOLAR: Yes. | did spend sone tine
and went through

HEARI NG OFFI CER KNI TTLE: |'m going to use

your list.
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MR. KOLAR Right.

HEARI NG OFFI CER KNI TTLE: We'Ill give M.
Kai ser a second.

MS. KARASI K:  Thank you.

HEARI NG OFFI CER KNI TTLE: Thank you,
ma' am

MR, KOLAR: Thank you.

HEARI NG OFFI CER KNI TTLE: We're going to
go over the exhibits that M. Kolar wants to
offer. Here, | can give you ny old one.

MR. KAl SER:  Thank you.

HEARI NG OFFI CER KNI TTLE: Is that pretty
nmuch the sanme?

MR. KOLAR  Pretty much.

MR. KAI SER: These are yours though,
right?

MR. KOLAR: Yeah. These are all mine.

HEARI NG OFFI CER KNI TTLE: We're going to
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go over his first, and then we're going to go
over the ones that have been offered at this
poi nt.

MR, KOLAR:. So | have eight and nine, I'm
of fering.

HEARI NG OFFI CER KNI TTLE: Not hi ng up until

L. A. REPORTI NG (312) 419-9292
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to eight and nine?

MR, KOLAR: Right.

HEARI NG OFFI CER KNI TTLE: | have ei ght as
a Septenber 18th -- well, you can read this as
well as | can -- listing agreenent between Row ey
and Roti .

MR. KAI SER:  No obj ection.

HEARI NG OFFI CER KNI TTLE: That's
adm tted.

MR, KAISER: | have no objection to either

ei ght or nine.

MR, KOLAR: Maybe yours is the mddle
colum if you want to keep track. Then what |
have next is ten, an October 22, 1998, letter
from Karen Roti to neighbors.

MR. KAI SER:  No obj ection.

HEARI NG OFFI CER KNI TTLE: That's admitted.
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MR, KOLAR:  Twel ve.

MR. KAI SER:  No obj ection.

HEARI NG OFFI CER KNI TTLE: That's adm tted.
MR. KOLAR: Fifteen.

MR. KAI SER:  No obj ection.

HEARI NG OFFI CER KNI TTLE: That's admi tted.

MR, KOLAR: Ei ght een.

L. A. REPORTI NG (312) 419-9292
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HEARI NG OFFI CER KNI TTLE: January 28t h,
' 97.
MR. KAI SER:  No obj ection.
HEARI NG OFFI CER KNI TTLE: That's
adm tted. That one that he's | ooking at and
using for his basis of not objecting is the sane
you said nostly, right? If sonmething pops up
differently, just -- | just don't want M. Kaiser

torun in to the unfortunate, you know --

MR, KAISER: No. |'mlooking at the
di scretion as well.

MR. KOLAR: | had given himan updated
one, which is --

HEARI NG OFFI CER KNI TTLE: Yeah, | know,
but | don't if he has that.

MR. KAISER: | may have nisplaced it.
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HEARI NG OFFI CER KNI TTLE: That's okay.
Let's keep going. |If there |ooks to be a
problem we'll address it.

MR, KOLAR: Twenty-eight, neither one of
you have. This is a survey that we had shown of
the LTD property.

HEARI NG OFFI CER KNI TTLE: Survey of LTD

property.

L. A, REPORTI NG (312) 419-9292
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MR. KOLAR: Which the purpose was just to
show Lakesi de Drive versus the LTD --

MR. KAI SER: No obj ection.

HEARI NG OFFI CER KNI TTLE: It's admitted.

MR, KOLAR: Thirty-four, the manual, SLUCM

manual .

HEARI NG OFFI CER KNI TTLE: M. Kaiser?

MR. KAI SER: No obj ection.

HEARI NG OFFI CER KNI TTLE: That's admitted.

MR. KOLAR: | guess | should know that.
think I'"m m ssing a couple pages. | amm ssing a
couple pages. | got this from sonebody in

Washi ngton, D.C.
HEARI NG OFFI CER KNI TTLE: Are you | ooki ng

to replace those pages | ater?
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MR. KOLAR: |If | can get those pages and
send themto M. Kaiser?

HEARI NG OFFI CER KNI TTLE:  Yes.

MR, KOLAR: And if he has an objection,
then I guess it will go in without the pages. |If
he doesn't have an objection, I'll transmt them
to you.

MR, KAISER: | nean, |I'mgoing to be using

-- | have a SLUCM code as well, and to the

L. A. REPORTI NG (312) 419-9292
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extent | reference it in argunent, I'll assune
that the pages are there.

HEARI NG OFFI CER KNI TTLE: Do you nmind if
M. Kol ar provides --

MR. KAI SER:  No.

HEARI NG OFFI CER KNI TTLE: -- those pages
at a later point in tine?

MR. KOLAR  Just for the record, it |ooks
like I"m m ssing seven and eight of this very
| engt hy manual .

HEARI NG OFFI CER KNI TTLE: We'Il admit it,
and you are granted | eave to replace those pages
at a later point in tine because | take it,

M. Kaiser, you did not object, correct?
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MR. KAISER: No, no objection

MR. KOLAR: Thirty-six, good nei ghbor
docunents.

MR, KAISER: I'Ill object, self-serving.
No, no objection.

HEARI NG OFFI CER KNI TTLE: That's admi tted.

MR, KOLAR: Thirty-nine, you already
admitted, the real estate tax bill

HEARI NG OFFI CER KNI TTLE: Yes. That's

adm tted al ready.
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MR. KAI SER: No obj ection.

MR. KOLAR: Then | have 40, 41, and 42,
the Paul Schomer letters.

MR. KAI SER:  No objection

HEARI NG OFFI CER KNI TTLE: Those are al
admi tted.

MR. KOLAR: | have 46 and 47 used in the
Paul Schomer evi dence deposition

HEARI NG OFFI CER KNI TTLE: M. Kai ser.

MR. KAI SER: No obj ection.

HEARI NG OFFI CER KNI TTLE: Forty-six and 47
are admtted.

MR. KOLAR: Then | have the phot ographs,
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51 through 85.
HEARI NG OFFI CER KNI TTLE: | renenber
t hose.
MR, KAI SER: No obj ection.
HEARI NG OFFI CER KNI TTLE: Would that be 34
of them M. Kaiser?
MR. KAI SER: Yeah, all of them no
obj ection.
HEARI NG OFFI CER KNI TTLE: Those are al
admi tted.

MR. KOLAR: Then | have the aerials 86,

L. A. REPORTI NG (312) 419-9292
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87, 88, and 89.

MR. KAI SER:  No obj ection.

MR. KOLAR: Just for the record, 86 and 87
are each two-page exhibits, and what | put on
here is |ike 86 one of two, 86 two of two,
because LTD is in two townships. So one is |ike
Deerfield township, and | think the next one is
Vernon township, but basically the sane view

HEARI NG OFFI CER KNI TTLE: Ei ghty-six, 87,
88, and 89 are all adnmitted.

MR. KOLAR: Then 90, the Bannockburn

zoni ng map.
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HEARI NG OFFI CER KNI TTLE:

M. Kaiser?

MR. KAI SER:  No obj ection.

HEARI NG OFFI CER KNI TTLE:

It's adm tted.

MR. KOLAR: Then | had Thunder docunents

92 and 93.

HEARI NG OFFI CER KNI TTLE:

M. Kaiser?

MR, KAI SER: No objection.

HEARI NG OFFI CER KNI TTLE:

Both adnitted.

MR, KOLAR: And 97, the Thunder study.

HEARI NG OFFI CER KNI TTLE:

M. Kaiser?

MR. KAI SER:  No obj ection.

HEARI NG OFFI CER KNI TTLE:

Admitted.

L. A. REPORTING (312) 419-9292

MR. KOLAR: Ninety-eight,

the May 6t h,

'98, to Jack Voight by M. Thunder.

MR, KAI SER: No objection.

HEARI NG OFFI CER KNI TTLE:

Adnmitted.

MR, KOLAR: And then, finally, the box and

the little envel ope of peanuts,

No. 100.

MR. KAI SER:  No obj ection.

HEARI NG OFFI CER KNI TTLE:

I think we

admtted that already, but that's readmitted.

MR. KOLAR: That's all |

HEARI NG OFFI CER KNI TTLE:

have.

Let's go over

1663
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what | have.

MR. KOLAR ['Il put those in the peanut
box.

HEARI NG OFFI CER KNI TTLE: Thank you. Are
all the aerials rolled up into that? Oh, | see.

| forgot about those.
MR, KOLAR: |'ll add those.
HEARI NG OFFI CER KNI TTLE: Yeah. W can do

those | ater.

MR, KOLAR: |'Ill rubber band them all
t oget her.
HEARI NG OFFI CER KNI TTLE: | have a very

smal|l foreign car. We'IIl be okay. All right.
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M. Kaiser?
MR, KAI SER:  Yes.
HEARI NG OFFI CER KNI TTLE: |'m assum ng al
the exhibits are on the shelf somewhere, but |'m
just going to go through my notes.
MR. KAISER: Yeah. I|I'mtrying to just put

t hem - -
HEARI NG OFFI CER KNI TTLE: Do you want to
go through themin order? You want to take a

recess while we do this?
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THE REPORTER: Sure.

HEARI NG OFFI CER KNI TTLE: Let's go off for
alittle bit.

(Di scussi on had
of f the record.)

HEARI NG OFFI CER KNI TTLE: |'m going to go
t hrough them one by one and tell you what |'ve
got .

MR, KOLAR: Could | get a copy of that
t hen or sonet hing?

HEARI NG OFFI CER KNI TTLE: Actually, you
can if you -- well, | don't know about ny notes.
It could be enmbarrassing, but | do do a hearing

report where | item ze all the exhibits offered
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and those accepted, and that will come out when |
get the transcript.
MR. KOLAR: That will be fine.
HEARI NG OFFI CER KNI TTLE: That will be in
typewritten form It won't be so hard to read.
ClL -- |I've |l abel ed everything Cl1 and Rl, C nunber

and then R number.
Cl is the Valentine's Day catal ogue.

That was admitted. C2 is Christmas catal ogue,
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'98. That was admitted. C3 was deeds, LTD
Commpdities deeds it | ooks |ike.
MR, KOLAR: Right. Definitely.

HEARI NG OFFI CER KNI TTLE: Those were

admitted. C4 was a nenp to Jack Voight from John

Schei nel dated Novenber 13th, 1996. That was
admtted. C5 is a letter to M. Voight from
W liam Kauf man dated 12-10-96. That was
admitted. ©C6 was Acoustic Associates Linmted
facsimle transmittal. This is dated January
31st, 1997. That was admitted.

C7, a February 7th letter to M ke
Hara from David Lothspeich. |Is that the right
way to say that? That was adnitted.

MR. KOLAR  CGood enough.

L. A. REPORTI NG (312) 419-9292

HEARI NG OFFI CER KNI TTLE: C8, a Wber
letter to Lothspeich, 1-30-97. That was
admtted. C9, fax, Voight to Lothspeich,

4-7-97. That was admitted. Here we skipped

some. Oh, | was right. Cl0 Lothspeich to Hara

letter, 4-25-97. That was admitted.
Cl1, Lothspeich to Hara letter,

7-11-97. That was admtted. Cl2, Kaufman to
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Hara letter, 7-30-97. That was adnmitted. C13,
meno, Thunder to Voi ght, Novenmber 2nd, 1997.

That was admitted. Cl4, nmeno, Thunder to Voi ght,
11-14-97. That was adnitted.

Cl15, Lothspeich to Voight facsimle
dated 12-1-97. It was adnmitted. Cl6 is letter
Hara from Berman dated 12-5-97. This was
admitted for the notice that it was received, for
that sol e purpose only, and this will be nore
clear in the transcript, and I will identify this
in the hearing report. C17, Lothspeich to Voight
fax dated 12-8-97. This was admtted. C18,
Acoustic Association, 12-23-97, draft report.
This was adnitted.

Cl19, report Acoustic Association it

| ooks like to M. Voight dated 1-8-98. That was

L. A. REPORTI NG (312) 419-9292

adm tted. Schomer to Lothspeich letter, 1-26-98,
is C20. That was admitted. C21, Berman to Hara
letter, 2-12-98. That was admtted. C22,

Lot hspeich to Hara letter dated 2-18-98. That
was admitted. C23, Schonmer to Thunder letter
dated 2-27-98. This was reserved. Renenber we

had tal ked about this earlier?
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MR. KOLAR: Can | see it?

HEARI NG OFFI CER KNI TTLE: Go ahead.

MR, KAISER: Was it reserved because M. Kol ar
antici pated having M. Thunder verify the
accuracy of Dr. Schoner's sunmary?

HEARI NG OFFI CER KNI TTLE: | think so, but
wi t hout | ooking at the transcript from Novenber
1st, 1999, | can't be sure.

MR. KOLAR | think the issue was that |
guess it was nore of a question for M. Schomer
by Steve, but you said LTD Industries wanted to
better neasure the background sounds since they
now had to neet the class B requirements. |
guess as long as it's admtted and understood
that that's M. Schoner's opinion, that's his
statenent as opposed to any position by LTD.

MR. KAISER: | have no objection.

L. A, REPORTI NG (312) 419-9292
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HEARI NG OFFI CER KNI TTLE: O a judicatory
body?

MR, KOLAR: Right.

MR. KAISER: | have no objection to it
being --

HEARI NG OFFI CER KNI TTLE: Admitted for
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t hat purpose, M. Kaiser?

MR KAI SER:  Yes.

HEARI NG OFFI CER KNI TTLE: This will be
adm tted subject to that restriction. That was
C23. C24 is an e-mail from John Sejud to Jack
Voi ght dated March 5th, 1998. That was
admtted. C25, a letter from Voi ght to Bernman
dated 3-9-98. That was admitted. C26, letter
from Voight to Mtchell dated 3-10-98. That was
admitted. C27, a letter fromRoti to Hara, an
unsi gned letter, | note, dated 3-21-98. This was
admi tted.

C28, a letter fromHara to Roti dated
4-16-98. That was admitted. C29, a letter from
Roti to Hara dated 4-20-98. That was al so
admtted. C30, a letter -- pardon ne, a
facsimle from Lothspeich to Hara and Voi ght

dated 4-23-98. That was adm tted.

L. A. REPORTI NG (312) 419-9292
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C31, a letter from Thunder to Voi ght
dated 5-19-98. That was admitted. C32, letter
from Thunder to Voi ght dated 6-5-98. That was
admitted. C33, a letter fromHara to Garutza

dated 6-29-98. That was admtted. C34 was the
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conpl aint before the Pollution Control Board.
This was admtted. This is dated July 18th,

1998. (C35, Thunder to Voight letter with
redactions dated 9-30-98. This was admitted. C36
were the barrier calculations by Thunder. |

don't have this as being offered or admitted.

MR. KAISER: 1'd offer it now.

HEARI NG OFFI CER KNI TTLE: It was in
testinmony. M. Kolar, do you have an objection
to that?

MR. KOLAR: No, | have no objection. He
expl ai ned what it was.

HEARI NG OFFI CER KNI TTLE: Ckay. This is
admitted. C37 is a map of LTD Commoditi es,
8-by-11. This was admtted.

MR KAISER: [I'msorry. [|I'mlosing you
here. C37?

HEARI NG OFFI CER KNI TTLE: C37, 8-by-11

representation of LTD Commodities and the

L. A. REPORTI NG (312) 419-9292
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surrounding area with certain portions
hi ghlighted in yellow highlighter. C38-A, fax
fromHuff to Figalo dated 1-28-97. This was

admtted. C -- | think we have a bunch here.
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| think this is a group exhibit.

C38-B, a letter from Voight to Mtchell March
10th, 1998. This was admitted. | also note that
this is the sane as C26. C38-Cis a letter from
Thunder to Mtchell dated 5-18-98. It was
admtted. C38-B, a fax fromMtchell to Voight
dated 6-5-98. That was admitted. C38-Eis a
Mtchell to G ahamfacsim|le dated 11-10-98.
That was admitted. C38-F is a menp to Graham
fromMtchell dated 11-10-98. That was
admtted. C38-G was another facsimile from
Mtchell dated 11-16-98. This was adnitted.
Wt hout taking out staples, | can't see who this
is to, and I don't have it in ny notes. Can you
make that out?

MR. KOLAR:  Dur owel d?

HEARI NG OFFI CER KNI TTLE: Rich from
Durowel d. That was adnitted.

MR. KOLAR: | renenber him He testified,

didn't he, R ch from Durowel d?

L. A. REPORTI NG (312) 419-9292
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MR. KAl SER: | think we called him
HEARI NG OFFI CER KNI TTLE: C38-H is a

facsimle fromHuff to Bronji dated 11-16-98.
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That was admitted.
M tchell to Voight
adm tted. (C38-1J,

Voi ght dated 1-13-

C38-1, facsimle from

dated 11-17-98. That was

facsimle from M tchel

99. That was adm tted.

to

C38-K was a facsimle from M tchel

to Voi ght dated 2-

admtted. C38-L is a brochure entitled Building

t he Sound Barri er

Conpany. That was admitted. C39-M | have this

13-99. That was al so

by Industrial Acoustics

as diagrans of LTD dock area, two. Yes,

two pages, and they were both admtted.

ends the exhibits

11-2, we had C39

subm tted on 11-1.

of the Illinois Pollution Control Board.

were admtted

MR, KOLAR:

Can | see those for a second?

HEARI NG OFFI CER KNI TTLE: Yes, you

Do you want to stop for a little bit?

MR, KOLAR:

t is

That

noi se regul ati ons

These

may.

They | ook like the ones that

have, but | would take a | ook at the inpulsive.

HEARI NG OFFI CER KNI TTLE

L. A. REPORTI NG (312) 419-9292

the date that those were printed,

MR. KAl SER

What do you see there,

We can identify

if you'd |ike.

Joe?

1672
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MR. KOLAR: It |looks |ike the ones that
are current. | think the web site has the fast
dynami ¢ characteristic phrase in inpulsive, which
is not part of the regulation, and this one does
not have that phrase.

HEARI NG OFFI CER KNI TTLE: They haven't
fixed that yet?

MR, KOLAR: Right. W looked at it the
ot her day.

HEARI NG OFFI CER KNI TTLE: That's good to
know, isn't it? | should bring that to
sonebody's attention.

These were admitted printed by the
authority of the state of Illinois in 7-91. 1I'd
like to think we had a nore current copy, but it
does include the amendnents through January 28t h,
1987. | would assune that it was printed in
1987, and this was the permi ssion to print them
So these are adnmitted, and they are dated January
28t h, 1987, amendnments including -- up to and
i ncludi ng those of that date.

C40 is Zak docunents, five pages off

L. A. REPORTI NG (312) 419-9292

the Internet. It |ooks to be five pages fromthe
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LTD Commodities site. That was adnmitted. C41
are the handwitten notes fromlast week. |
don't know whose handwritten notes these are.

MR. KAISER Wuld it be one of the
conplainants? | don't know if that's --

HEARI NG OFFI CER KNI TTLE: Thi s was deni ed.

MR. KAl SER:  Deni ed?

HEARI NG OFFI CER KNI TTLE: Not suppli ed.

MR, KOLAR: Right.

MR. KAI SER:  Forty-one?

HEARI NG OFFI CER KNI TTLE: This is C41.
"Il identify the conplainant in the exhibit |ist
when | do it, but w thout the benefit of the
transcript, | can't renmenber which conpl ainant it
is, and | didn't wite it down.

MR, KAISER: | don't want to be guessing.
| can't tell by the handwiting.

MR, KOLAR: You don't put that in the pile
then, do you?

HEARI NG OFFI CER KNI TTLE: | put it in the
pile. | direct the Board not to look at it. |
keep it in case M. Kaiser wants to file a notion

to reconsider with the Board and they overrule ny

L. A, REPORTI NG (312) 419-9292
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decision. Then they'll have it to | ook at.

O herwi se, | can assure you that the Pollution
Control Board will not take that docunent into
consi derati on.

MR. KAISER: Can we go off the record just
real quick?

HEARI NG OFFI CER KNI TTLE: Let's go off the
record.

(Di scussi on had
of f the record.)

HEARI NG OFFI CER KNI TTLE: C42 is a | og of
Rosenstrock. This was admtted. C43 was a photo
driver's license of Paul Rosenstrock. That was
adnmitted. C44 was a Roti to councilnen letter
dat ed Novenber 21st, 1997. That was adnitted.
C45 was an April 1st, 1998, letter from it
| ooks, like Zak to Roti dated 4-1-98. This was
al so noted as Respondent's Exhibit 15. Has this
been admitted under that as well?

MR, KAI SER:  Yes.

HEARI NG OFFI CER KNI TTLE: This was
adnmtted back in November. This is another one
that's been adnmitted twice. [|'Il note it on both

of the parties' exhibit lists. C46 is a Zak to

L. A. REPORTI NG (312) 419-9292
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Roti letter dated 5-20-98. ['Il also note that
this is Respondent's Exhibit 16. That's also
admi tted.

MR. KOLAR: | don't think we admitted that
under this.

MR KAISER: You admitted it in your
case.

HEARI NG OFFI CER KNI TTLE: You didn't offer
that one?

MR. KOLAR Ri ght

HEARI NG OFFI CER KNI TTLE: That's adnmitted
only as C46 then.

MR. KAI SER: Now, CA47, | don't know where

it is or what it is.

HEARI NG OFFI CER KNI TTLE: | don't see that
ei t her.

MR, KAISER: It's possible that we skipped
one.

HEARI NG OFFI CER KNI TTLE: | think we
m ssed one because | go right to C48. [1'Ill check

the transcript to nake sure though.
C48, notes of Karen Roti. That was
admtted. |It's notes on the back of an

envel ope. That was admitted. C49, notes of

L. A. REPORTI NG (312) 419-9292
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Karen Roti, plain piece of paper, dated 11-98.
That was admitted. C50 -- |'m m ssing one. |
have C50 as | ast Thursday night's logs fromRoti,
and those were denied, but | do not have a copy
of those. |If for sone reason the board overrules
me, M. Kaiser, or if you even ask themto do so,
you're going to have to supply another copy.
I'"l'l go back and check ny office, but | kept
everything in the sane folder, and | don't
anticipate --

MR, KAISER: It's entirely possible | hung
on to all the copies. Maybe Joe has them

MR. KOLAR: Well, | do have a copy of 50,
but I'd like to keep ny copy.

MR KAI SER: Keep your copy.

HEARI NG OFFI CER KNI TTLE:  You want to hold
on to that? Note for the record that M. Kol ar
has a copy, and I'm sure M. Kaiser has a copy,

and if, in fact, we need to get that sent in, we

will do so, but 50 was denied

C51 -- actually, I'mgoing to change
that. M. Kaiser, | want you to submit that to
me at some point. | want you to submit it to Joe

first to nmake sure it's the sanme one he has, and

L. A. REPORTI NG (312) 419-9292
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if he agrees that it's what he has, send it in to
me just so | have everything. Do that at your
| ei sure.

MR, KAI SER: But before my response brief
or closing brief is due.

HEARI NG OFFI CER KNI TTLE: Probably before
the Board -- yeah. Exactly. C51 is a 17-page
docunent of notes. Once again, | do not have
whose notes those are.

MR. KAI SER.  Those | ook |ike Ms. Roti's.

HEARI NG OFFI CER KNI TTLE:  This was
denied. This is also Respondent's 23, but | know
you didn't offer those. | junmp now to C55, which
means we're mssing 52, 53, and 54. They could
just be out of order here. These are al
admtted exhibits that we're mssing. Nope, we
don't have them

MR, KOLAR: | can tell you what | have is

HEARI NG OFFI CER KNI TTLE: | know what they
are. Fifty-two is a Schoner to Lothspeich
4-20-97 letter.

MR, KOLAR: Right. That's already in, for

what it's worth, as my exhibit.

L. A, REPORTI NG (312) 419-9292
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HEARI NG OFFI CER KNI TTLE:

on November 4th as well.

MR. KAl SER:

VWhat's the date of it,

4-20-97? Fifty-two is 4-20-97?

HEARI NG OFFI CER KNI TTLE: Right. Was that

It was adm tted

admtted -- was that offered by you as well, M.

Kol ar ?

MR, KOLAR: Yes.

HEARI NG OFFI CER KNI TTLE:

exhi bit nunber?

MR, KOLAR:  Yes.

HEARI NG OFFI CER KNI TTLE: | think 52 is

probably adm tted and 54 as well.

MR, KOLAR: His

Conpl ai nants' 52 is the

same as Respondent's 40.

HEARI NG OFFI CER KNI TTLE: Ckay. That's

adm tted, and

have a copy of that. Well, it'

in the box, right, wt

MR, KOLAR:

aski ng about ?

h the peanuts?

Wait. |s that 52 you're

HEARI NG OFFI CER KNI TTLE: Fifty-four is

Thunder 5-6-98 letter

report, which has been

offered and admitted as R98. No. Actually,

there's two.

don't

know whi ch one this was,

Do you know t he

S

a

1678
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but we have R98 and R99, which was not offered.

MR KOLAR: What do you have down as 547?

HEARI NG OFFI CER KNI TTLE: | have 5-6-98
Thunder letter report.

MR. KOLAR |'ve got 54 as this May 6th,

' 98, docunent.

HEARI NG OFFI CER KNI TTLE: Wi ch one of

yours, though? See, because | have two May 6t h,
' 98, docunents on your list, and one has been
of fered and one has not. | don't know which one

that is.

MR, KOLAR: That's May 19th.

HEARI NG OFFI CER KNI TTLE:  Oh.

MR. KAI SER: What is C537?

HEARI NG OFFI CER KNI TTLE: C53, we'l|l get
to that, but we do have a copy of C54, and that
is the same as R98. That was admitted. C53,
notes of Harnon, which | do not have.

MR. KAI SER: But they were admitted?

HEARI NG OFFI CER KNI TTLE: They were
adm tted on Novenber 4th. Do you have a copy of
those, M. Kol ar?

MR KOLAR: Yes.

HEARI NG OFFI CER KNI TTLE: Is that the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

L. A, REPORTI NG (312) 419-9292

1680

original copy or is that just yours?

MR, KOLAR: This is ny copy that Steve
gave ne.

HEARI NG OFFI CER KNI TTLE: M. Kaiser, do
you have a copy of that?

MR KAISER |'ll see what | can do.
must, but --

HEARI NG OFFI CER KNI TTLE: Right. If you
can't get a copy of that, Joe can send you a copy
and nake a copy and send it because that is
admitted as well. That takes us to C55, overtine
work for 1998, |'m assumi ng for LTD enpl oyees,
overtime schedule for 1998. This was adnitted.
Co6 is a trailer chart for LTD dated 12-98. This
is admtted. C57, nonthly summary of LTD from

'96 and '97 Christmas seasons. This was
admtted. C58 was a Lothspeich to Voight
facsim |l e dated 12-19-96. This was deni ed.

MR. KAl SER:  Deni ed?

HEARI NG OFFI CER KNI TTLE: Deni ed.

MR. KAI SER: Lot hspeich to whonf

HEARI NG OFFI CER KNI TTLE: Voi ght.

12-19-96. Do you want to take a | ook?
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MR. KAISER: | don't expect to file any
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notion in connection with that.

HEARI NG OFFI CER KNI TTLE: C59, invoices of
Acoustic Associates, Ltd., sent attention Jack
Voi ght, LTD Commodities. These are a variety of
dates from 5-31-97 to 1-29-98. These were
admtted. | have R36 as the photos. Those were
admitted as well on November 5th. We've adnitted
them here again today. C60 is 2-17-94 zoning
approval request and application. | guess
actually it's the building pernmt preapplication
for zoning and architectural review approval.
This was admitted. C61 is the 93-37 Bannockburn
ordi nance, which was reserved, and | do not have
a copy of that. | think you kept that one.

MR, KOLAR: What are we tal king about,

61?

HEARI NG OFFI CER KNI TTLE: Yeah. | have
93- 37 Bannockburn ordi nance, and | have no copy
of that, and it was reserved. VWhat do we want to
do with that?

MR. KOLAR: | don't have a copy.

MR. KAI SER: Let ne take a quick | ook

1681
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HEARI NG OFFI CER KNI TTLE: Do it at the

end.

L. A. REPORTI NG (312) 419-9292

MR. KOLAR:  Yeabh.

HEARI NG OFFI CER KNI TTLE: I'Ill circle it
here. C62 is a letter fromLohn Associates to
Lot hspei ch dated 2-21-94. This was admitted.
C63 was a Lohn & Associates letter to Lothspeich
dated 2-21-94. This was admitted. They're both
admitted. C64 is Bannockburn ordi nance number
94-12. This was admitted. C65 is the evidence
deposition from Paul Schoner dated October 29th,
1999. This was admitted subject to the
obj ections contained in the transcript, which
will be ruled upon by nme, and decisions will be
forthcomng in the hearing report.

MR. KAISER: Do you want to just go off
the record real quick?

HEARI NG OFFI CER KNI TTLE: Yeah. 1'd be
happy to. Before we go off the record, this was
admitted, correct?

MR. KAl SER:  Yes.

HEARI NG OFFI CER KNI TTLE: M. Kaiser and

M. Kolar, this was admitted subject to that?
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MR, KOLAR: Schoner evi dence?
HEARI NG OFFI CER KNI TTLE: Ri ght.

MR, KOLAR: Right.
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HEARI NG OFFI CER KNI TTLE: Admi tted subj ect
to my rulings on the objections contained in the
transcript. We can go off.

(Di scussi on had
of f the record.)

MR. KOLAR | think then with M. Schomer
| did forget. Respondent's 35, this relates to
objections. In his transcript, the conplainants’
suppl enental responses to interrogatories where
we asked themto identify trial w tnesses and
opi nion witnesses and the subject of their
testi nony, and sone of my objections are that
they' re beyond the scope of the disclosure. So
you woul d need 35.

HEARI NG OFFI CER KNI TTLE: Do you have
an objection to that, M. Kaiser?

MR. KAI SER There's the disclosure, and
then there was the opportunity to depose Dr. Schoner
at length, and sone of the opinions Dr. Schoner --

I mean, without know ng exactly which portions of
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t he Schoner transcript

subj ect to objection or

difficult for

M. Kol ar believes were

not disclosed, it's

me to argue. | nean, | th

had anpl e opportunity.

M. Schomer was there and

L. A. REPORTI NG (312) 419-9292

was willing to sit there as long as M.

guesti ons.

So

don't think --

HEARI NG OFFI CER KNI TTLE: But are

i nk he

Kol ar had

you

objecting to the admittance of this document

then, which is --

MR, KOLAR:

Thirty-five.

HEARI NG OFFI CER KNI TTLE:  Yeah.

t hi nk, your supplenental response to the

interrogatories.

I can tell you right n

R35 i s,

ow |11

all ow you to note any objection on the record,

but 1'mgoing to adnmit that.

MR. KAI SER  Oh,

admtting it.

I have no proble

m

HEARI NG OFFI CER KNI TTLE: Gh, okay.

MR. KAISER: | t

hi nk what he's ar

guing is

that there's a paragraph on page four where

di scl osed what

to.

expect

Dr. Schonmer will

testify

1684
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HEARI NG OFFI CER KNI TTLE: Ch, | see.

MR. KAISER: And | think M. Kolar's
obj ection may be that opinions contained in the
transcri pt go beyond what was set forth. | think

to the extent they go beyond, they go beyond in

L. A. REPORTI NG (312) 419-9292

order to explain the method by which he reached
opi nions or informati on he may have consi dered or
i nformati on that was introduced by way of a
guestion or --

HEARI NG OFFI CER KNI TTLE: You don't have
to order it -- you can throwit on top

MR, KAISER: So | would hope that as you
review the rel evance of Dr. Schomer's testinony,
you take all those things into consideration.

HEARI NG OFFI CER KNI TTLE: | definitely
will take that into account. |'msure you nmade a
simlar argunent during the objection portion of
t he evi dence deposition, one would hope.

MR, KAISER: If | didn't -- one would
hope. If | didn't, I'"'mmaking it now.

HEARI NG OFFI CER KNI TTLE: He gave ne his
copy fromthe peanut box.

MR. KOLAR: Just to clarify, what | was

1685
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stating is that during the evidence dep, using
that very docunent, as | recall, | objected to
certain things saying it was beyond the scope.

So it's not a new objection. |'mjust saying you
need that document because | believe | referred

to it in the evidence dep.

L. A. REPORTI NG (312) 419-9292

MR. KAl SER: Fair enough. Then | trust
you' || exercise your judgnent and discretion.

HEARI NG OFFI CER KNI TTLE: | will do so to
the best of ny ability. This is admtted, R35.

Whi ch takes us to C65, which we have

just covered as admitted subject to the objection
that is yet to be ruled upon. The rest of these
are Respondent's. C66 is a Kolar letter to
Bannockburn dated 5-4-98. That was adnitted.
Let ne check the date.

MR, KOLAR:  You've got it highlighted.
Can we use mine that's not highlighted?

HEARI NG OFFI CER KNI TTLE: | have no
problemwith that. M. Kaiser?

MR. KAISER: | have no objection.

HEARI NG OFFI CER KNI TTLE: Let's substitute

t hat.
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MR. KOLAR: He can even change the
nunmbering on mne if he wants.

HEARI NG OFFI CER KNI TTLE: | note for the
record that exhibits today, 5-24-00, the
conpl ai nant offered no exhibits today. So the
| ast exhibit was C66. That was yesterday.

MR, KOLAR: So Respondent's 26 is the sane

L. A. REPORTING (312) 419-9292
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thing as Conpl ai nants' 667

HEARI NG OFFI CER KNI TTLE: Right. That was
admtted as well. That's all | have. M. Kaiser
did | mss anything to the best of your
know edge?

MR. KAISER: No, nothing further. | think
we' ve accounted for everything or at |east
i dentified those which are m ssing or which
need to provide. There's this C61 Bannockburn
ordi nance, which was reserved. |'mnot sure
have a copy of that with nme today.

HEARI NG OFFI CER KNI TTLE: Are you offering
that at this point? [1'Il tell you what, if you
don't have it before you, | would grant you | eave
to move to offer it after the hearing subject to

any objection that M. Kolar may have.
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MR. KAISER: If we could just leave it in
that posture, 1'd be confortable with that.
HEARI NG OFFI CER KNI TTLE: M. Kolar, if
you have an objection, you can nake it when he
sends it in.
You' ve both waived your closing
arguments, correct?

MR. KAI SER: Yes.

L. A. REPORTI NG (312) 419-9292

MR, KOLAR: Yes.

HEARI NG OFFI CER KNI TTLE: Are there any
other notions or matters we have to address here
t oday?

MR. KOLAR: 1'd nove for a directed
verdict -- | guess not a directed verdict --

HEARI NG OFFI CER KNI TTLE: It's not within
my authority, but it's duly noted. M. Kaiser?

MR. KAISER: Nothing further, M. Knittle.
Thank you for your tine.

HEARI NG OFFI CER KNI TTLE: We're not quite

done yet. First, | have a credibility

determination |'m going to nmake right now. Based

on ny | egal experience and judgment in this area,

I find that credibility is not an issue with any

1688
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of the witnesses. W also want to go over a
briefing schedule. Let's go off the record and
conme up with sonething real quick

(Di scussi on had

of f the record.)

HEARI NG OFFI CER KNI TTLE: Pursuant to an

of f-the-record di scussion, we agreed on a
bri efing schedule. Conplainants' post-hearing

brief will be due on or before July 10th, 2000

L. A. REPORTI NG (312) 419-9292
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The Respondent's brief will be due on or before
8-7-2000, and the reply brief of the conplainants
will be due on or before August 21st, 2000. W
didn't cover service. | don't think tine frames
are tight enough to require anything other than
mai | i ng. Does anyone need a fax or an
over ni ght ?

HEARI NG OFFI CER KNI TTLE: | don't at the
Board, but, M. Kolar, if you want to, we can put
in there that M. Kaiser has to overnight it to
you or get it to you by the seventh -- excuse ne,
the tenth.

MR, KOLAR: And |I'd be willing to do the

same for himjust because we're dealing with the
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mail. So | would like it on the -- no later than
the day after it's due. | nean, if he wants on
the 10th to overnight it so | get it on the

11th --

MR. KAISER: That's fine. | expect I'm
going to be filing it not on that Monday because
I'"mgoing to be out of town that day, but
somewhere in the -- you know probably, before the
fourth to be honest. So you'll have it.

HEARI NG OFFI CER KNI TTLE: Let's do this

L. A. REPORTI NG (312) 419-9292
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then. Service before the Board can be by nmil box
rule, but you are directed to serve it on the
other party by the date which it is due. So it
will be due in the other party's hands --
conpl ai nants' post-hearing brief will be due on
7-10-2000. Respondent's brief will be due at the
conpl ai nants on August 7th, and the reply brief,
get to it M. Kolar by 8-21. That's in the
hands. There's no mail box rule that will apply,
but the Board doesn't need an overni ght delivery
in this case. Just feel free to put it in the
mai | .

MR. KAI SER: But they would need ten
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copi es?
HEARI NG OFFI CER KNI TTLE: Yeah. | think
it's nine and one original. That's the rules.
MR, KOLAR: |Is there a page limt on --
HEARI NG OFFI CER KNI TTLE: There isn't
general ly, but we can -- actually, there n ght
be, but we could set one. Sonetinmes we do.
MR. KAISER: | think in this case where we
have so much testinony and so many docunents --
HEARI NG OFFI CER KNI TTLE: Hold on, M. Kaiser.

There is. No post-hearing brief -- this is

L. A. REPORTI NG (312) 419-9292
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101. 104(b). Briefs submtted in response to
Board order or public coments submitted in lieu
of a brief shall exceed 50 pages --
MR. KAISER | can live with that.
HEARI NG OFFI CER KNI TTLE: -- without prior

approval of the Board hearing officer. M. Kolar --
oh, no, no. This is a no reply brief, and this

is for your reply brief, none shall exceed 25

pages. So the linmts are 50 for the first two
briefs and then 25 for the second. 1'd be

willing to consider extending that if you need ne

to. Let nme know.



13

14

15

16

17

18

19

20

21

22

23

24

10

11

MR. KAl SER:  No.

HEARI NG OFFI CER KNI TTLE: O course, th
will be subject to M. Kolar's objection.
MR, KOLAR: | would nove to shorten the

briefs actually.

MR. KAISER: 1'd object to that.

HEARI NG OFFI CER KNI TTLE: Let's | eave
then at the regulation standards. That's al
have. Thank you both very much. Let's go off
the record.

MR, KOLAR: Thank you.

MR, KAI SER: Thank you. M. Knittle.

L. A, REPORTI NG (312) 419-9292

HEARI NG OFFI CER KNI TTLE: | want to not

at

t

e

for the record that no nenbers of the public are

here wi shing to provide public cormment at this
point intine. |It's approximtely 3:25 on
Wednesday, May 25th (sic) -- the court reporte
corrected ne that it is Wednesday, My 24th.
Thank you very much. The hearing is ended.
(\Wher eupon, these were al
proceedi ngs held in the

above-entitled matter.)

r

t he
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STATE OF ILLINO'S )
) SS.
COUNTY OF CO O K )

I, GEANNA M | AQUI NTA, CSR, do
hereby state that | ama court reporter doing
business in the City of Chicago, County of Cook
and State of Illinois; that | reported by neans
of machi ne shorthand the proceedings held in the
foregoi ng cause, and that the foregoing is a true

and correct transcript of my shorthand notes so
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