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BEFORE THE | LLI NO S POLLUTI ON CONTROL BOARD

ANTHONY and KAREN ROTI,
PAUL ROSENSTROCK and
LESLI E VEBER

Conpl ai nant s,
Vs No. PCB 99-019

LTD COMVODI TI ES
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Respondent .

The following is the transcript of a hearing
held in the above-entitled matter taken stenographically
by M CHELE J. LOSURDO, CSR, a notary public within and
for the County of DuPage and State of Illinois, before
JOHN KNI TTLE, Hearing O ficer, at 118 West Cook Avenue,
Li bertyville, Illinois, on the 1st day of Novenber,

1999, A.D., commencing at 9:40 a.m
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HEARI NG OFFI CER KNI TTLE: Hello. M nane is
John Knittle. |I'ma hearing officer with the Illinois
Pol lution Control Board. |'malso the assigned hearing
officer for this case entitled Anthony and Karen Roti,
Paul Rosenstrock, Leslie Weber versus LTD Conmoditi es,
docket number PCB 1999 dash 019. |It's a citizen
enforcenent case filed on July 22nd, 1998.

Just for the record, there are no nenbers of
the public here, and if there were, we'd be apprising
them that they have the opportunity to offer public
comment. That usually conmes after both cases in chief
are conpleted, but since that's not | ooking to be an
issue, we will address it if it cones up

This hearing will be conducted in accordance

with the Board's procedural rules specifically sections
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103. 202, order of enforcenent hearings and 103. 203,

conduct of hearing. This issue was al so scheduled in

accordance with the Board's regul ations and the notice

of provisions under the Environnmental Protection Act.
Just so you both know, and | think you

al ready do, that I will not be making the ultimte

decision on this case. That will be nade by the

Il'linois Pollution Control Board which is a board

conprised of seven menbers situated throughout the state

L. A. REPORTING (312) 419-9292

of Illinois. | amin -- | amcharged to conduct the
hearing and rule on evidentiary and di scovery natters
and to ensure a clear and concise record so that
hopefully the Board can reach a good decision in this
matter.
That being said, are there any prelinnary

matters we have to address?

MR. KAI SER:  No.

HEARI NG OFFI CER KNI TTLE: Not hing fromthe
respondent ?

MR. KOLAR:  No.

HEARI NG OFFI CER KNI TTLE: Then we start with

openi ng statenents if the conpl ai nant has any.
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MR. KAI SER: Yes. Thank you. M. Hearing
Oficer, M. Kolar, menbers of the Board and
representatives of the Board, nmy name is Steve Kaiser
| represent Leslie Wber, Paul Rosenstrock and Karen and
Tony Roti in this matter

The conpl ai nants have filed a conpl aint
before the Board. The conplaint alleges that noise from
LTD s dock operations -- that that noise is excessive,
that it creates a nuisance and that the noise levels
that are created by LTD s dock operations are in excess

of the nuneric standards pronul gated by the Illinois

L. A. REPORTING (312) 419-9292

Pol | uti on Control Board.

We expect to denpbnstrate that over the course
of the hearing during the next few days, and at the
concl usion of the hearing, we will ask the board to
enter an order requiring LTD to take the steps necessary
to reduce the noise, to stop violating the Board's
standards and to allow the Rotis, Wbers and
Rosenstrocks to return to their hones and enjoy a
nodi cum of piece a quiet.

We expect to introduce a nunber of witnesses

over the next few days. OQur first witness is going to
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be M. Mchael Hara who is present this norning.
M. Hara is the chief executive officer for LTD
Commodities. He's worked for LTD for al most 30 years.
We expect M. Hara will describe for the Board how LTD
operations sone years ago were | ocated on Devon Avenue
in Chicago, Illinois.

Requiring nmore space, LTD noved to Jarvis
Avenue in Skokie, and as their business grew and as
their needs for greater space continued that they |ooked
around and found a parcel of property in Bannockburn in
Lake County, Illinois, at roughly the intersection of
I1linois Route 22 and the Illinois tollway and that in

1986 they acquired from FMC Corporation a warehouse,

L. A, REPORTING (312) 419-9292

which at that time had a capacity of approxi mately
100, 000 square feet of storage space and had ei ght
| oadi ng docks.

At the time LTD purchased the property, they
had pl ans to expand and shortly after closing on the
sal e, expanded the warehouse facilities, essentially
doubl ed the size. The warehouse capacity went from
approxi mately 100, 000 square feet to 200,000 square

feet, and the nunber of docks went fromthe existing
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eight to what is now 26 | oadi ng docks.

The testinmony will show that these | oading
docks are located on the north end of the LTD property
and that the | oading docks face a residentia
nei ghbor hood which, as the facts will show, is actually
| ocated in Lake Forest, so the municipal |line separating
the LTD property, which is located in Bannockburn,
Il1linois, Lake County, Illinois, and the Roti -- and
know that Karen Roti is nowin the roomthis nmorning --
the Roti's residence, the Wber's residence and M.
Rosenstrock's residence are |ocated in Lake Forest.

Testimony will show that these | oadi ng docks,
these 26 | oadi ng docks that face directly north towards
the residential neighborhood in which the Rotis, Wbers

and Rosenstrocks live, that Karen Roti's home is

L. A. REPORTING (312) 419-9292

10
approximately -- well, she shares a property line with
LTD facilities. And these | oading docks are probably
| ess than 100 yards fromthe south wall of her home and
fromthe south bedroom wi ndows both of she and her
husband and of some of her children

Testinmony will show that M. Rosenstrock's

home, where he lives with his nine-year-old daughter, is
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approximately 125 yards from these docks, these 26 docks
that LTD operates, and that the Weber's residence is
further to the north and further to the east at a

di stance of approximately 150 yards from these | oading
docks. And M. Hara will describe the expansion of the
war ehouse facilities from 100,000 square feet to 200, 000
square feet, and then in a second addition that was
begun in approximately 1994, a doubling again of the

si ze of the warehouse from 200, 000 square feet to

400, 000 square feet.

And | believe the testinony will show that
during the course of the construction that there was
little or no thought given to the transm ssion of noise
fromthe dock facilities and the dock activities to the
residences |ocated to the north. And that will be the
essence of M. Hara's testinony. He'll also describe in

sonme detail what it is LTD does, what products it sells

L. A, REPORTING (312) 419-9292
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so that the Board can nake a determ nation that we'l
ask it to with respect to the type of land use that LTD
is.
We mai ntain, the conplainants maintain, that

the LTD facility is best classified as a Class B | and
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use. You'll hear testinony, | presune, from LTD that
that is not the proper classification. W wll take
testi mony sonewhat out of order, but we expect to hear
fromSteve Mtchell. Steve Mtchell is an enpl oyee of
the Huff Conpany.

The Huff Conpany subnitted a proposal to M.
Hara and to LTD facilities, LTD Commodities, and we
expect M. Mtchell will testify that a noise wall could
be built along a portion of LTD s property, that the
noi se wall will have an average hei ght of approximtely
12 or 14 feet, that it would run a certain |length, and
that if this noise wall were properly designed and
properly installed and properly maintained, that it
could substantially reduce the mgration of noise from
the LTD dock area to the residence of the conplainants.

We'll hear testinmony this afternoon froma
Roger Harnon. Roger Harnmon is a technician enpl oyed by
Acoustic Associates. LTD hired Acoustic Associates to

take some noi se neasurenents. In Septenber of 1997

L. A. REPORTING (312) 419-9292
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M. Harnon went out to Karen Roti's property, set up his
noi se i nstrunments and made certain recordings.

M. Harnon will tell the Board what those recordings
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wer e, what nunbers he recorded, and we'll have testinony
then later in the hearing as to what should be nmade of
t hose nunbers, how they should be interpreted.

Later this afternoon, we'll hear testinony
fromJack Voight, that's V-0-i-g-h-t. M. Voight is in
charge of warehousi ng and dock operations for LTD
Commodities. We'll talk at sone length with M. Voight,
and he will describe just what products LTD sells, where
these products are originally shipped fromand how t hey
arrive at the LTD facilities.

We expect M. Voight will tell that LTD
operates two shifts a day, that the first shift
officially begins at 6 a.m in the norning and runs
until 2:30 in the afternoon, that there is then an hour
of transition and that the second shift begins at 3:30
in the afternoon and runs until 12:30 in the evening.

That second shift runs five and often six
days a week fromthe nonths of August, Septenber,

Oct ober, Novenber and nuch of Decenber. W may refer to
those nonths as LTD s Christnmas season. W'l hear from

M. Hara and from M. Voight that the vol une of business

L. A. REPORTING (312) 419-9292

13

that LTD does is intense and nobst intense during the
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Christmas season, the nonths of August, Septenber,
Oct ober, Novenber and Decenber.

We'lIl hear M. Voight testify about the exact
nunber of trucks that come into and pull out of LTD on a
given day. W'Ill hear M. Voight tal k about how nany
tinmes those trucks -- well, he'll describe how the noise
is generated at the LTD dock facility. He'll also tel
you that it's routine for LTD to run overtinme shifts and
that this second shift, as Ms. Roti will tell you, often
runs until 1:30 a.m or even 2:30 a.m during the
Chri stmas season.

So the testinmony will be that from
essentially August 1st until Decenber 15th of any given
year, the Webers, Rosenstrocks and Rotis are subjected
to noise fromthe LTD dock facilities six days a week
fromat least 6 a.m in the morning until 1:30 or
2:30 a.m

W'l | have Greg Zak, who is a noise
enforcenent specialist for the IIlinois Environnenta
Protecti on Agency, testifying. W expect to take his
tomorrow nmorning. M. Zak has been to the site. He has
observed the dock areas. He has visited the Wber

Rosenstrock and Roti's residences, and we expect that

L. A. REPORTING (312) 419-9292
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M. Zak will offer an opinion to the Board and that
opinion will be that it is technically feasible and
econonically reasonable for LTD to construct a wall to
stop and reduce the nmigration of noise fromthe LTD dock

area to the Weber, Rosenstrock and Roti residences.

We' Il then, of course, hear fromthe
conpl ainants. Karen Roti will testify. Her husband,
Tony Roti, will testify. Karen and Tony will tell you

that al nost three years ago, alnobst three years ago to
the day, in Novenber of 1996, they began to notice that
the noise conming fromthe LTD facility during the

ni ghttime hours was excessive, that it was nmaking it
difficult for themand their children to fall asleep
that it was making it difficult for themand their
children to stay asleep and that they were often
awakened early.

All of the conplainants will testify that the
noi se fromLTD is so constant, so persistent and so
intrusive that it unreasonably and substantially
interferes with their use and enjoynent of their hones.
Karen Roti will tell you how she initially began to
contact LTD commdities, that she contacted the village
of Lake Forest, that she contacted the village of

Bannockburn, that she nmet on a nunmber of occasions with

L. A. REPORTING (312) 419-9292
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M. Hara, with M. Hara's noi se expert, Tom Thunder
wi th Jack Voight and that for two and a half years, they
tried to work with LTD and negotiate with LTD to have
LTD take sone significant steps that would reduce the
m gration of noise fromthe LTD facility onto their
property.

It becane clear in July of 1998 that LTD was
not going to build a noise wall, that LTD had taken al
the steps it was going to take and that the noi se was
still unreasonable, that the noise fromthe LTD dock
facilities substantially and unreasonably interfered
with Karen and Tony Roti's use and enjoynent of their
property, with Leslie Wber's use and enjoynent of her
property.

MR, KOLAR: Objection. [It's argunmentative as
opposed to what the evidence will show.

MR. KAI SER: W expect it will show that and it
will showthat in July --

HEARI NG OFFI CER KNI TTLE: |'mgoing to let him
go on for a little bit, but you are cautioned that we
want to reserve any argunment for your posthearing briefs
and cl osing statenents.

MR. KAISER: The testinmony will show that in

July of 1998 Karen Roti, along with the other
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conplainants, filed a conplaint with the Illinois
Pol lution Control Board and that for the |ast
essentially 14 nonths, 15 nonths, we've been involved in
the process of discovery and that now the hearing is
upon us.

As | say, you've heard what we expect the
testimony will show. We expect to hear fromLTD s own
expert, Tom Thunder, that the noise neasurenents Roger
Har mon obt ai ned in Septenber of 1997 denonstrate that
the noise fromthe LTD dock facilities are in violation
of the Board's inpulsive noise standards.

We expect that Tom Thunder will al so concede
that if LTDis, in fact, a Class B |and use, that the
noi se generated fromthe LTD dock areas are in violation
of the Board's numeric standards, and we certainly
expect fromthe testinmony of the conplainants buttressed
by the observations of Greg Zak and Paul Schomer that
the types of noise coming fromthe LTD dock facility
could and do unreasonably and substantially interfere
with the use and enjoynment of the Wber, Rosenstrock and
Roti residences.

At the conclusion of the hearing, we will ask
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the Board, at a mininmum to order LTD to construct an

appropriately designed noise wall, and if the evidence
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supports it, we nmay ask the Board to require LTD to
cease operations in hours beyond 10 p.m and through the
ni ghttime hours as the Board defines those hours of
10 p.m to 7 a.m Thank you.

HEARI NG OFFI CER KNI TTLE: Thank you, sir
M. Kol ar, do you have an openi ng?
MR, KOLAR: Yes. Thank you.
M. Kaiser, Ms. Roti, M. Knittle, one of the
i mportant factors of this case and what the evidence
will showis the history of how everybody cane to this
particul ar intersection, so to speak, Route 22 and the
tollway. And what the evidence will show is that
chronol ogy, prior to 1980, | think 1976, FMC Corporation
built a warehouse and office on that northeast corner of
Route 22 and the tollway. And at that tinme, before
1980, there were already eight truck docks on the north
end of the property where the Roti, Wber and
Rosenstrock honmes woul d eventually be built.
I n Decenber 1986, after M ke Hara | ooked at

the facility with another person, LTD purchased the
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exi sting FMC building with the eight truck docks. The
foll owi ng year, the evidence will show 1987, that's when
LTD did its first expansion going directly east and

basically doubling the size of the warehouse and addi ng
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18 truck docks to bring it to 26. So that's in 1987 you
have all the truck docks in place and fromthat point on
never was anot her truck dock added by LTD up unti
t oday.

Sonmetinme in 1987, and you'll see on the
aerial photos that we have, the couple that sold their
home to the Rotis, the Browns, bought their ot froma
builder | think like a spec house. So this was in 1987
either at the sanme time LTD is putting in those
additional truck docks or maybe shortly after, shortly
before, but this is the people who own the house before
the Rotis so that the house is being built in 1987.

July 1988, the Webers buy their vacant |ot,
so when the Wbers buy their vacant |ot, the LTD
war ehouse has al ready been expanded and every single
truck dock is already in place. M. Rosenstrock, the
ot her conplainant -- and if you can picture |ooking

north fromthe LTD warehouse, you have the Roti house
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first on the left, so to speak, closest to the tollway,
then you' ve got the Rosenstrock house and then you have
t he Weber house farther east. And, again, we'll point
that out on the aerial photo so that will be very clear
by the tine the hearing is over.

So, summer 1988, M. Rosenstrock cl oses on

L. A. REPORTING (312) 419-9292
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hi s purchase of the honme, so when he noves in, again,
every truck dock is in place and LTD has al ready
expanded its warehouse. August 1990, the Rotis purchase
their hone fromthe Browns, the people who were the
original owners, so now that's about three years after
LTD has already put in all the additional truck docks
and expanded the warehouse. Then in 1994 and 1995 LTD
expands its warehouse onto a vacant lot to the south
that it had acquired in 1989, but no truck docks were
added. That was sinply an expansion to the south.

You'll hear fromall the conplainants that
they knew of LTD s operations before buying their |ot.
In fact, you'll hear from Karen Roti that when she went
to look at this hone that the Browns were living in, she
wal ked on top of the bermin her backyard and | ooked out

and saw the LTD trucki ng operation.
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Leslie Wber, Ms. Wber, who |ives again in
the house farthest to the east, which is not even
touching LTD s property, the Wber house is so far east
that it's aligned with an office building to the east of
LTD. Leslie Weber discussed with her husband, the
evi dence will show, before they bought that |ot in 1988,
t hey di scussed whet her noise fromthe office building or

noise in the area would be a resale issue for their

L. A. REPORTING (312) 419-9292
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honme, and then they bought the house anyway as |
indicated in the sunmer of 1988. And they eventually
built their home in 1992, so like five years after --
four and a half years -- | think it was January '92 --
four and a half years later the Webers finally built
their hone adjacent to the existing LTD truck docks.

Greg Zak, who M. Kaiser nentioned, anong
other things, he'll testify that LTD is suitable for
this particular location. This is where businesses |ike
LTD shoul d be. The only land planner in this case was
hired by LTD and that's an Al an Kracower. He'll testify
that he agrees LTD is suitable for this particular
| ocation at Route 22 and the tollway.

The cl assification issue, LTD clains and
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think the evidence will overwhel mi ngly support that LTD
is a Class Cland use. Here's what the witnesses wll
testify in that regard. Paul Schonmer, who gave an
evi dence deposition on Friday, he testified that back in
the early '70s he was the person who hel ped sit down and
actually assign classifications to the SLCUM i ndex,
which is attached to the regul ations, help draw those
lines along the sign and put the Cor the Aor the B

He was hired by Bannockburn back in 1997

because he was al ready working with Bannockburn on the
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i ssue of tollway noise. Bannockburn had hired himto
anal yze tollway noise to the south, so Bannockburn now
has the Rotis and others conpl ai ning to Bannockburn
about LTD. So they say, M. Schomer, how about taking a
| ook at the LTD situation as wel |

He wites a letter to Bannockburn,

April 20th, 1997, to David Lothspeich, and he says LTD
is a Cclassification, puts it right in the letter, and
you'll get that. That will be a docunent that LTD will
i ntroduce. Then July 10th and 11th, he wites, it m ght
be one letter and he just happened to put another date

on it, but July 10th and 11th we have letters prepared
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by M. Schoner that he sent to Jack Voight at LTD. And
what does he say in the letter? LTDis a C
classification. So now we have a total of three letters
M. Schomer says LTDis a Cclassification. So that's
July 1997.

Then we go all the way through to January
1998. LTD noi se consultant has conpl eted his study,
finished his witten report and it's dated January 8th,
1998. M. Schomer receives it, looks it over and he
realizes, and this is in his evidence dep, there's no
violation of noise regulations for a Class Cto Class A

He acknow edged that in his evidence dep, and you'l
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read that. So what does he do, changes his position.
LTD is a Class B now he says for the first tine.

But you'll read in his evidence dep that
M. Schoner has never even been inside LTD s warehouse.
He was at the site twi ce and never inside the warehouse,
and it wasn't through LTD bei ng uncooperative because
Greg Zak asked to go in the warehouse, and Greg Zak
toured the whole LTD facility.

Qur land planners, again, | nentioned an

Al l en Kracower. He'll testify that LTDis a Class C
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| and use, and he'll explain his reasonings for that.
Greg Zak, who, again, the conplainants have brought into
this case, now he does say or he did say and | expect
himto testify that LTDis a Class B use, but if he
testifies consistent with his deposition, he's going to
say that LTD should be a Class 6376 or 6379 which is a
war ehouse cl assification. The problemwth that is a
footnote to those classifications says that it only
applies to public warehouses, and no one is going to
testify that LTD is a public warehouse because it's not.
It just sinply is not a public warehouse. So M. Zak's
classification is sinply erroneous.

Now, evi dence on the nunerical study, again,

LTD is the only party that hired a noi se consultant to
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do any sort of testing and that was before the Pollution
Control Board conpl aint was even filed. LTD hired Tom
Thunder, and as | nentioned, M. Thunder will testify as
M. Schomer acknowl edged that there's no violation of C
to A noise regul ations.

MR. KAI SER: Objection. | believe that
nm sstates both of their testinony.

HEARI NG OFFI CER KNI TTLE: |'m going to overrule.
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He's, in his opening, allowed to say what he expects the
testinmony to show, and if it proves not to be the case,
we can address it at a later tinme.

MR, KOLAR: And regarding M. Schoner at this
poi nt, M. Schoner has never even been on the
conpl ai nants' street to hear noi se when LTD was
operating its trucks. He was one Sunday at LTD when it
was cl osed down and then he went over to the
conpl ai nants' street, Wdgewood Drive, and sat there.
That was the only tinme he was ever on the conpl ai nants'
street.

That brings up the issue of -- the reason
mentioned that, it's a segue into the nuisance issue.
There's no tape recordings of noise fromLTD, at |east
there weren't as of depositions and as of |ast week to

nmy knowl edge. The only person who ever prepared a |og
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during the history of this case until about a week ago

was Ms. Leslie Weber and she had for a couple days. And

| even -- the testinony will show that | asked all the
conpl ai nants, do you have a log. No, | don't have a
log. No, | don't have a | og except for, again, Ms.

Weber had a ninor | og.
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Well, M. Rosenstrock finally, | guess, on
Oct ober 22nd decided to start keeping a log. | think
that will be relevant to the issue of how bad can the
noi se be if these people never kept a |log during the
time after they filed a Pollution Control Board
conplaint or beginning in 1996 as apparently M. Roti
will testify when the noise started to bother her.

Ms. Weber will testify that her house does
not shake because of LTD operations. Ohers claimthat
LTD sonmehow shakes or vibrates their house, but M.
Weber candidly will testify her house does not shake.
Ms. Weber and M. Wber, her husband, will say that one
of their two sons -- he sleeps through the night
confortably. He never wakes up from any noi se.

The evidence will show that there was
originally a M. Kauf man who was conpl ai ni ng about LTD
noi se, but he's not a conplainant, and the evidence will

show that Ms. Roti gave some sort of flier to people on
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the other side of the street asking themto join in.
Nobody joined in. So you have three families as the
conpl ai nants who are directly on the north property line

of LTD.
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The evidence will show that the Rotis in 1996
and in 1997 listed their house for sale, and as
M. Kai ser nentioned, | guess the evidence will show
that Ms. Roti thought the noise started to be a problem
in Novermber 1996. Well, there were two different
realtors that they listed the house with, a Marcia
Rowl ey first and then a Karen Dickey in 1997. And the
evidence will be that the Rotis |isted their house
because they needed anot her bedroom Karen Roti will
testify that she never nmentioned to either realtors that
LTD noi se was a problemwi th the house.

Her husband apparently says that he did, but
the realtors, who are under subpoena, they will cone in
and testify that neither of the Rotis never said
anything to them about the LTD noi se being a problem
with their house. And this was again the second tinme in
1997 after this big noise problemhad all egedly already
started.

As you know, there's an issue of anbient

noi se. The evidence will show clearly that you got the
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tollway approximately 1,000 feet to the west of the Roti

house. All heard -- the evidence will show all heard
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the tollway before purchase. The tollway noise, it's a
constant noise, worse with a west wind, worse with wet
pavenment on the tollway. The evidence will show that
there's a toll booth i medi ately adjacent to the LTD
property, an on-ranp tollbooth to go north onto the
tol | way.

M. Schoner wasn't aware of that tollbooth,
but he acknow edged that accel erating trucks and
accelerating cars create nore noise than cars and trucks
goi ng at a constant pace. So we got anbient noise issue
fromthe tollway. The evidence will show that there's
anbi ent noise froman office building directly to the
east of LTD. |It's called Corporate 100.

Corporate 100 has a big fenced in garbage
area on its northwest corner which would be obviously
LTD s northeast corner, and that fenced in garbage
facility, the roll-out type dunpsters, and that garbage
facility is right next to the Rosenstrock and Wber
homes. And the garbage trucks conme there, picks up
gar bage, clanks around garbage contai ners and nekes a
backup warni ng beeper noise.

You al so have the i ssue of Lakeside Drive.

L. A. REPORTING (312) 419-9292
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If you're famliar with the area, you know where it is.
If not, the maps will show that Lakeside Drive goes due
north off of Route 22, and Lakeside Drive is a public
street not owned by LTD, a public street, and that's how
you get to LTD. That's how you get to Corporate 100
North. That's how you get to the new office building
directly sort of southeast of Corporate 100 North and
that you have truck noise, vehicle noise, on Lakeside
Drive which, again, anbient noise LTD is not responsible
for.

Regardi ng the value of the conplai nants’
properties, no evidence in |oss of value. |In fact, the
only appraiser you're going to hear fromis one that LTD
hired, a Kevin Burns, and he'll basically tell you, it's
probably not a controversial issue, but he'll testify
that any effect on value of these |ots already existed
at the tine each one of these people bought their |ots,
that they were able to take advantage of the situation
that their lots were close to the tollway, close to LTD,
close to the office building and that they basically
t ook advantage of the depreciation that already existed.

So since going in there, there has been no
further depreciation. |In fact, M. Wber, who's chi ef

informati on officer at Quill Company, and | think if |

L. A. REPORTING (312) 419-9292
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recall has an MBA, a very educated wonman, she just
flatly says LTD does not affect the value of her house.

So in sumi ng up, even though we expect the
evi dence to show no nunerical violations for Cto A and
that LTD i s not a nuisance, LTD has taken steps to try
to be quieter. The evidence will show that it adopted a
good nei ghbor policy where it told truckers to don't
beep your horns, gave panphlets to truckers and mail ed
panphl ets to the trucking conpani es requesting again
that their truckers not rev their engines, not beep
their horns, not shout out |oud when they're on the LTD
property, stay off the parking lot to the north and only
keep your truck down in the staging area.

LTD requested CTC, a conpany that was
operating a yard tractor that sort of pulls the trailers
around the yard to get a quieter yard tractor, and that
was done, and the conplainants all admit that, yeah, the
new yard tractor is quieter

Greg Zak told LTD you should fix these dock
| evel ers, you know, the thing that sits on the truck so
that a forklift can go in and out. LTD fixed the dock
| evel ers, and Jack Voight will nmention that. LTD, again
under this good neighbor thing, posted a guard at the

entrance to its lot to enforce the fact that trucks
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can't go up north by the conplainants' property.
So at the conclusion of the hearing, | think
it will be evident that LTD was there first. |Its trucks

docks were all there first. LTD has a beautifu
operation there. |It's the Taj Mhal of buil dings
like -- that do the sanme thing LTD does, and LTD i s not
in violation of noise regulations for Cto A
We think the evidence will support that LTD
is not creating a nuisance, and evidence will show that
t hese peopl e consciously bought their |lots next to LTD,
next to an office building, next to the tollway, and
it's just an overall |oud area because of anbient noise.
And for that reason, LTD shouldn't be required to build
a very expensive noise wall which in the end probably
won't satisfy the conplai nants anyway. Thank you.
HEARI NG OFFI CER KNI TTLE: Thank you, M. Kol ar.
You're going to able to start your case in chief here.
Let's go off for a second.
(Di scussion had off the record.)
HEARI NG OFFI CER KNI TTLE: Let's go back on the
record. M. Kaiser, you can call your first wtness.
MR. KAI SER:  Thank you, M. Knittle.

Conplainants will call as their first witness M chae
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HEARI NG OFFI CER KNI TTLE: M. Hara, could you
have a seat up there, and, Mchele, would you swear him
in for ne.
M CHAEL HARA
havi ng been first duly sworn, was exam ned and testified
as follows:
DI RECT EXAM NATI ON
by M. Kaiser

Q Good norning, M. Hara. M. Hara, again, you
spell your last nane H-a-r-a?

A Yes.

Q And what is your current title?

A Chi ef operating officer of LTD Commditi es.

Q And how | ong have you been the chief operating
officer for LTD Conmodities?

A Probably the |ast three, four years.

Q And how | ong have you worked for LTD
Commuodi ti es?

A Twenty-ni ne years.

Q What was your first job with LTD Commodities?

A Packi ng and shi ppi ng.
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Q Where was the warehouse |ocated that you were
enpl oyed by LTD as a packer and a shi pper?

A On Devon in Chicago.
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Q WAs your next position with LTD in the credit
of fice?

A Yes.

Q And then fromthere did you beconme an office
manager ?

A Yes.

Q And for a time, did you serve as LTD s genera
manager i n running the warehouse and the office both?

A Yes.

Q And, again, it's your testinony you becane the
chi ef operating officer in approximtely 19977

A Appr oxi mat el y.

Q Is LTD privately or publicly owned?

A Privately.

Q Is a person by the nane of Shel don Leibowitz the

princi pal stockhol der?
A He's one of the stockhol ders.
Q And you, too, own stock in LTD, do you not?

A Yes, | do.
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Q Coul d you describe for the Board just what it is
LTD does?

A We're a mail order conpany that packs and
repacks boxes and ships it out to its custoners.

Q Now, I'd like to show you what |I'm going to
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mark --
MR, KAISER: If we nmay go off the record for one
second.
HEARI NG OFFI CER KNI TTLE: Sure. Let's go off.
(Di scussion had off the record.)
HEARI NG OFFI CER KNI TTLE: We're back on the
record, M. Kaiser.
BY MR KAl SER:
Q M. Hara, |'m showi ng you what |'ve nmarked for

purposes of identification as Conplainants' Exhibit 1

and 2. |I'mshowing Cl. Do you recognize that?
A Yes.
Q What do you recognize that to be?
A That's LTD s Valentine's Day catal og.
Q And for what year?
A | believe 1999.
Q And |'m showi ng you C2. Do you recogni ze that?
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Q What do you recognize that to be?

A LTD s Christnmas catal og 1998.

Q And do these appear to be true and accurate --
these are your catal ogs, right?

A | believe so, yes.

Q And are these, the itens contained in Cl and C2,
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are those representative of the itens that LTD sells?

A Yes.

Q And | take it LTD s principal revenues are
generated by the sales of the items in its catal ogs?

A Yes.

Q Now, the majority of these products that LTD
offers for sale, are those -- does LTD manufacture any

of its products?

A No.

Q Does LTD do any manufacturing at its facility in
Bannockburn, 111inois?

A No.

Q So is it your testinmony that LTD purchases its
products either from donestic or overseas nmanufacturers?

A That's correct.
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Q And then describe -- and so in terms of the
functions that LTD perforns at its Bannockburn
facilities, | take it one of the functions is freight
f orwar di ng?

A Yes.

Q And within that termof freight forwarding --
well, let's back up a little bit. LTD orders the
products from the manufacturer and the manufacturer

either through a contract carrier, delivers these
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products to LTD facility in Bannockburn; is that
correct?

A Yes.

Q And t hose products typically arrive in a truck
is that right?

A That's correct.

Q And the trucks cone up Lakeside Drive, correct?

A Yes.

Q And they go to the LTD dock areas on the north
side of the building, right?

A Correct.

Q And currently there are 26 dock areas on the

north side of LTD s facility in Bannockburn, right?
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A Yes.

Q And | take it the products that LTD has ordered
come into the dock area and LTD enpl oyees unl oad those
products; is that right?

A Yes.

Q And t hose products, then for sonme period of
time, are stored in LTD s warehouse, right?

A Yes.

Q And you refer to that area -- | nmean, at the LTD

facility, you' ve got an office area on the west side,

right?
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A Yes.
Q And, in fact, LTD s corporate headquarters is

| ocated in that west side office conplex; is that

correct?
A Yes.
Q And you were involved in negotiations with

Bannockburn by which LTD gai ned the approvals to expand
t he warehouse both in '86 and in '94, were you not?

A Yes.

Q And you're aware that one of the conditions

Bannockburn placed on LTD was that LTD had to locate its
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corporate offices in the Bannockburn facility; is that
right?

A No, that's not correct. On the '86 or '87
addition, there was no requirenents that LTD had its
corporate headquarters. That was with the 93-94,
whatever it was, tine frane. The original 100,000
square foot addition was always spec'd out by FMC, and
there was a footprint of that building. That building
was going to be built by FMC. And basically, we just
took on and built what they had pl anned.

Q Al right. So at that point in the initia
expansion in the 87-88 tinme frame when LTD first

acquired the property, there were no conditions attached
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by that?

A | don't believe so, no.

Q But by the tine LTD wanted to expand further to
the south and essentially double the warehouse capacity
from 200, 000 square feet to 400,000 square feet,
Bannockburn expressed to LTD sonme concerns about what if
LTD pulled out and left themwith an enpty shell of a
war ehouse. Do you recall that?

A Yes.
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Q And did you understand that Bannockburn i nposed
conditions on the approval for LTD s expansion in 1994
and one of those conditions was that LTD nmaintain its
corporate headquarters at the Bannockburn facility?

A Yes.

Q And so as we sit here today in 1999, one of the
functions that's performed at LTD s facility in
Bannockburn is to headquarter the corporate offices for

LTD Commpdities; is that correct?

A Yes.
Q And, in fact, your office is at the Bannockburn
facility?

A Yes, it is.
Q And if during the course of ny exam nation

refer to the Bannockburn facility, | take it you and I
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M. Kolar, the nmenbers of Board will understand that to

mean LTD s entire conplex |located there at 2800 North

Lakesi de Drive in Bannockburn, Illinois?
A. Yes.
Q So your office has been and continues to be at

t he Bannockburn facility?

A Yes.
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Q And, in addition, LTD enploys order takers at
t he Bannockburn facility?

A Yes.

Q And when the products arrive at the LTD facility
and are unloaded in the north dock area, it's LTD
enpl oyees who unl oad the trucks delivering the goods to
LTD, correct?

A Yes.

Q And then those goods are stored for sone period
of time in LTD s warehouse, correct?

A That's correct.

Q And then in addition to receiving freight,
receiving the products that LTD ultimtely sells, LTD

then al so ships out the products to its custoners,

right?
A That's correct.
Q And t hose functions you have peopl e who you
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enpl oy who are essentially order pickers who drive
around t he warehouse and pull the orders and package
them and then put them on an outbound semitrailer; is
that right?

A Yes, we have order packers.
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Q l'"msorry?
A Order packers, yes.
Q Order packers, all right. Just note for the
record that a hornet or a wasp of sone sort just --
HEARI NG OFFI CER KNI TTLE: |Is that going be a
probl em for us?
MR. KAISER. No, | don't think so.
HEARI NG OFFI CER KNI TTLE: If it conmes back
we'll take care of it any way we need to.
MR. KAI SER. Back on the record.
HEARI NG OFFI CER KNI TTLE: | think we never |eft.
BY MR KAI SER
Q Now, as | understood it, LTD has essentially two
principal facilities in northern Illinois, the

Bannockburn facility; is that right?

A That's correct.

Q And a facility in Aurora, Illinois; is that
correct?

A Yes. That's correct.
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Q And the facility in Aurora, Illinois, that
essentially got up and running when? At what tinme frane

did LTD begi n operations out of the Aurora facility?
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A | believe it was October or Novenber of | ast
year.

Q So 19987

A That's correct.

Q And at the Bannockburn facility between the
nmont hs of essentially August and Decenber of 1998 or
1999, isn't it true that LTD enploys in excess of 1,000
peopl e at the Bannockburn facility?

A That's correct.

Q And sinmilarly LTD enpl oys an additional 1,000 or
nore at its Aurora facility; is that right?

A It's approximately. |'mnot sure what the exact
nunber in the Aurora facility is.

Q But it's in the vicinity of 1,000, right?

A Yes, | believe so.

Q And, in fact, at Bannockburn the nunber is
really closer to 12 or 1300 during the Christmas season,
isn't it?

A Yes, because we have our office operations there
al so.

Q Ri ght. The people who take the orders are in

L. A. REPORTING (312) 419-9292
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Bannockburn, right?
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A Yes.

Q The people who fill at least half of the orders
are in Bannockburn, correct?

A Yes.

Q The corporate structure including yourself is in
Bannockbur n?

A Yes.

Q M. Voight, who's in charge of distribution,
he's in Bannockburn, correct?

A Yes.

Q Your accounting offices, are those in
Bannockbur n?

A Part of them are, yes.

Q The cafeteria for all these workers, that's in
Bannockburn, right?

A Yes.

Q And it's fair to say that over the last ten
years LTD has been a very successful business, has it
not ?

A Yes.

Q And LTD is not arguing to the Board in this case
that it can't afford to build a noise wall if that's

what the Board determines is appropriate; is that right?

L. A. REPORTING (312) 419-9292
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A That's true.

Q LTD, in fact, when they purchased the property
fromFMC in '86 or '87, what did they pay for that
property?

A | believe it was 6.6 million

Q And when they purchased that south parcel where
LTD expanded t he warehouse in roughly 1994, what did LTD
pay for that parcel?

A 3.9 mllion

Q And when LTD expanded from 100, 000 square feet
of war ehouse capacity to 200,000 feet of warehouse
capacity, what was the cost of that expansion?

MR, KOLAR: bjection, rel evance.

MR, KAISER: It goes to the economic feasibility
and the appropriateness of asking themto spend 200, 000
or less to build a noise wall if we find that, as I
expect he'll tell, they spent 2 mllion to expand the
war ehouse capacity when we're conparing the costs that
we're inmposing on themw th capital costs they've
al ready expended at that facility. | think it is
directly relevant to its consideration.

HEARI NG OFFI CER KNI TTLE: Anythi ng further?
Overrul ed.

BY MR. KAl SER

L. A. REPORTING (312) 419-9292
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Q M. Hara, do you recall the question?
A Less than 2 million

Q But nmore than 1 million, right?

A Yes.

Q And, in fact, nore than 1.5 mllion?
A | believe so.

Q And during that expansion in 1987 where LTD went
from approxi mately eight truck docks to 26 truck docks,
you were involved in that expansion, were you not?

A Yes.

Q And you assisted in negotiations or in
facilitating pernmits fromthe village of Bannockburn?

A Yes.

Q And you worked with the architects who LTD

enpl oyed?

A Yes.

Q And that project was, in part, your project?

A Yes.

Q And as | recall fromyour testinony during the
deposition, during this phase of expansion, little or no

t hought was given to whether the noise fromthe dock
area woul d adversely affect either existing or future
residents to the north of LTD;, is that right?

A I don't believe there were any houses to the
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north of us when we noved in.
Q Al right. But my question was did you -- do
you recall giving any consideration to whether noise
fromthe LTD dock area would be a problemto either

exi sting residents or future residents to the north?

A No, | don't recall
Q You don't recall, or you didn't?
A | don't think I did.

Q And when LTD expanded the warehouse area to the
south in roughly 1994 and 1995, do you know how much
that cost?

A I"'msorry. Could you repeat the question,
pl ease?

Q When LTD expanded the warehouse capacity to the
south and added the additional 200,000 square feet on
the south end of the building in the m d-1990s, how nmuch
did that cost?

A Approximately 6 mllion

Q And sone of that cost, that 6 mllion that LTD
spent to expand the warehouse to the south, sonme of that
noney was spent to create that decorative front on the

south end of LTD s facility; isn't that right?
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A It was to create the building the way it was

desi gned.
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Q Well, do you recall Bannockburn insisting on
certain design criteria so that LTD s facility | ooked
nore |like an office building and |l ess |ike a warehouse?

A No. It was a design function that we brought to
themthat they liked. They didn't give us any design
i deas whatsoever. W had brought them a proposal that
we had our architects design, and they liked it.

Q Al right. And that includes aesthetic elenents

on the south end --

A That's correct.

Q -- of LTD s facility?

A That's correct.

Q And t hose aesthetic el enents so that passershy

on Route 22, when they |ooked at LTD, would say that's a
ni ce | ooking building. Do you have any idea how much
those aesthetic items alone cost on the 6 nillion?

A | have no idea

Q But, again, during the expansion of the LTD
facility in the md-1990s, did LTD spend any noney to

reduce the transm ssion of noise fromits dock areas to
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the residents to the north?
MR. KOLAR: bjection, foundation. It assunes
that there's noise being transmitted fromtheir dock

area to the residents to the north.
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HEARI NG OFFI CER KNI TTLE: M. Kai ser?
MR, KAISER: |I'Ill rephrase the question
BY MR KAI SER

Q Did LTD in the md-1990s in connection with the
expansion to the south end, did LTD hire anyone to do a
noi se study to determ ne whether its dock activities --
well, to determine what |evel of noise its dock
activities were generating?

A | wasn't aware that there were any dock
activities that were a problemat the tine.

Q And do | take it then that the answer will be
no, that in the md-1990s LTD did not spend any noney or
engage the services of anyone to do a study to determ ne
whet her noise fromits dock activities were a problenf?

A No.

Q I'"'m going to show you a docunent that |I'm
mar ki ng for purposes of identification as Conpl ai nants'

Exhibit C3. |I'mhanding a copy to M. Kol ar.
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M. Hara, |1'd like you to take a | ook at
this. | think you'll recognize the docunents. They're
actually two separate docunents though |'ve grouped them
as one exhibit, and I'd |like you to tell ne what that
first docunent, which consists of the first three pages,

what that is.
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MR, KOLAR: | would stipulate that this
Exhi bit 3 appears to be the deed whereby LTD, as |
recall, acquired the original parcel and then the vacant

south parcel. | nmean | recognize themto be that.

THE W TNESS: Yeah, | think that's what it is
also. | don't recall this, but --

MR. KAISER: Can we so stipulate --

HEARI NG OFFI CER KNI TTLE: You're stipulating
M. Kol ar?

MR, KOLAR: Right. This |ooks |ike when
recall the deeds March 9th, 1989, for the south parce
and then Decenber 5th, '86, for the original FMC
bui l di ng, right.

HEARI NG OFFI CER KNI TTLE: M. Kaiser, do you
need this witness to identify this?

MR. KAISER: Not further than that if his
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counsel is willing to stipulate that that's what, in
fact, it is.
HEARI NG OFFI CER KNI TTLE: Let's nobve on then.
BY MR KAI SER
Q M. Hara, |'mgoing to show you what |'m now
mar ki ng for purposes of identification as Conpl ai nants'
Exhibit 4. 1t's a menmorandum from John Schinel to Jack

Voi ght dated Wednesday, Novenber 13th, 1996, and ask you
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if you recognize that?
A Yes.
Q Did, in fact, Jack Voi ght make you aware --
well, when did you first see this nmenmn?
A | don't remenber the tinme frane. Jack nmade ne

aware of it.

Q Al right. And it is, in fact, dated
Novenber 13th, 1996, is it not?

A Yes.

Q And Jack Voi ght was working for you at that
tinme, wasn't he?

A Yes.

Q And, in fact, Jack's pretty high up in LTD

managenment, but you're the person to whom he reports; is
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that right?

A That's correct.

Q And it is your recollection that M. Schinel had
received -- as you understood it from Jack Voi ght that
M. Schinel had talked with a WIIiam Kaufman, that
M. Schi nmel had advised M. Voight of the conversation
he had had with M. Kaufrman and that M. Voight felt it
was inmportant to bring this conversation to your
attention; is that your recollection?

A Yes.
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Q And as | believe |I understood it from your
deposition testinony, this was roughly the first tineg,
the fall of 1996, that you personally becanme aware of
the possibility that noise fromLTD s dock operations
were bothering residents to the north; is that correct?

A This is the first time | became aware that
sonmebody was conpl ai ni ng about the noise, yes.

Q Al right. So by the mddle of Novenmber 1996,
you, as LTD s chief executive officer, were aware that
at | east one and perhaps nore nei ghbors to the north
wer e conpl ai ni ng about LTD s dock operations; is that

right?
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A Yes.

Q And what, if anything, did you do after being
made aware of this problenf

A We started | ooking to sonme of the issues that
were being brought to our attention | believe.

Q Now, I'd |ike to show you what |'ve narked for
purposes of identification as Conpl ai nants' Exhibit 5.
It's a letter froma WIIliam Kaufman to a Jack Voi ght
dat ed Decenber 10th, 1996.

Did M. Voight either show you this letter or
make you aware of this letter on or about Decenber 10th,

19967
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A | don't recall

Q Do you recall whether in Decenber of 1996 you
were aware or remmi ned aware of the fact that at |east
one or perhaps nore neighbors to the north were
conpl ai ni ng about LTD s dock noise?

A Yes.

Q And were you still in contact with Jack Voi ght
to look into this issue?

A Yes.

Q "' m showi ng you what |'m marking for purposes of
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i dentification as Conplainants' Exhibit C6. It's a fax
transm ssion from Acoustic Associates Linmted to John
Schi el dated January 31st, 1997. Do you recognize
t hat ?
MR, KOLAR: bjection. Do you nmean have you

seen that before?
BY MR KAI SER

Q Have you seen that before?

A No. | don't recall seeing this.

Q Do you recall whether you were talking stil

wi t h Jack Voi ght about noise issues --

A Yes.
Q -- in January of 1997?
A Yes.
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Q Do you recall whether you had been in contact

with any representatives of the village of Bannockburn
in either Decenmber of 1996 or January of 1997 in
connection with conpl aints about noise fromresidents to
t he north?

A | don't remember the exact dates, but | renenber
we did have neetings with the village to discuss these

i ssues.
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Q Al right. And I'Il try to show you docunents
that may refresh your recollection. |1'msorry.

M. Hara, that |ast docunent you had in front of you,
what is that marked?

A C6.

Q I'"'m marking for purposes of identification as
Conpl ai nants' Exhibit 7 a letter from David Lot hspeich
L-o-t-h-s-p-e-i-c-h, of the village of Bannockburn to
M ke Hara dated February 7th, 1997. 1'd ask you to take
a look at that and tell ne if you' ve seen it before.

A Yes.

Q And did you receive this letter from
M. Lothspeich on or about February 7th, 19977

A Yes, | believe | did.

Q And | note that the first sentence states, as

requested by LTD nei ghbor Bill Kaufman, during our
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January neeting, | am forwarding a copy of the noise
regul ations pertaining to LTD.
Does that refresh your recollection as to
whet her you had met in January of 1997 with village of
Bannockburn representatives and a M. Bill Kaufmn?

A Yes.
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Q And, in fact, you did neet with M. Kaufmn and
Bannockburn representatives in January of 1997, right?

A Yes.

Q And t he purpose of that neeting was to talk
about concerns that residents to the north had about
noi se fromLTD s dock; is that right?

A Yes. Yes.

Q And in particular -- and it, in fact, references
in addition | amforwarding to you a copy of a
January 31, 1997, letter from LTD nei ghbor Leslie Wber
voi cing their concerns about your operation. Do you see
t hat ?

A Yes.

Q And did you, in fact, receive a copy of
Ms. Weber's letter as indicated by M. Lothspeich?

A | don't recall. There's not a copy here.

Q "Il show you. |'m marking for purposes of

identification as C8 a letter from M. Wber to

L. A. REPORTING (312) 419-9292
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M. Lot hspeich dated January 30th, 1997. | ask you if
you recall receiving a copy of that letter in the early
part of February 19977

A | don't recall seeing this.
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Q You don't recall seeing that?

A No.

Q Do you recall -- and | note that the |ast
sentence in M. Lothspeich's letter, which is C7, states
this letter, referring to Leslie Wber's letter, would
seemto reiterate the issues discussed regarding the,
quote, "yard pig," close quote, quote, "slamrng," close
gquote, into the truck trailers.

Do you recall during the neeting with village
of Bannockburn officials and M. Kaufrman anong others in
January of 1997 discussing in particular the noise
caused when the so-called yard pig would slaminto truck
trailers?

A Yes.

Q And what is a yard pig?

A It's a formof tractor that picks up and noves
the trailers around the dock areas.

Q And its purpose -- | nean, this tractor is
driven by a dedicated driver who, at this point, is

enpl oyed by CTC, correct?
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A Yes, it is.

MR, KOLAR: bj ection, dedicated.
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HEARI NG OFFI CER KNI TTLE: I'Il sustain that.
You m ght want to rephrase.

MR. KAISER: He's very conmitted.

HEARI NG OFFI CER KNI TTLE: |'m assuning he's
dedi cated, but we just don't know that.

MR. KAI SER: Right.
BY MR KAI SER

Q LTD does not enploy the yard pig driver, right?

A That's correct.

Q LTD contracts with, at this point, CICto
provi de through subcontracts the yard pig and the yard
pig driver, correct?

A We enploy CTC to pick up our boxes and
di stribute our boxes, the packed boxes. They arrange
for pick up and yard pig trucks, et cetera, and drivers
to pick up those boxes.

Q And this yard pig -- | nean, in 1996 LTD had a
yard pig in its dock area, correct?

A | believe so.

Q Well, by January of '97 you're neeting and
tal ki ng about yard big noise?

A Yes.

L. A. REPORTING (312) 419-9292

54



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Q So I"'mnot stretching it there, aml?
A No.
Q And, in fact, let's be honest, the yard pig LTD
was using or allowed to operate in its dock area in 1996
was very loud, right?
MR, KOLAR: bjection to -- vague, very | oud.
HEARI NG OFFI CER KNI TTLE: M. Kai ser?
MR, KAISER: |I'Ill rephrase the question

BY MR KAI SER

Q The yard pig that LTD allowed to operate in its
dock area in 1996 was |ouder than the yard pig that is
currently operating at LTD?

A | believe so, yes.

Q Do you recall in either Decenber of 1996,
Novenber or Decenber of 1996 or January of 1997 going
out into the dock area at the Bannockburn facility and

| ooki ng at and observing the yard pig in operation?

A Yes.
Q And you saw that the yard pig -- | nean, the
yard pig is essentially -- well, it's a sem -tractor, a

speci ali zed sem -tractor, right?
A Yes.
Q And it's got what's called -- what is that plate

on the back of the yard tractor?

L. A. REPORTING (312) 419-9292
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A Some kind of pickup plate. | think they call it
a fifth wheel
Q Fifth wheel. And that fifth wheel engages with

the pin on a semitrailer, correct?

A | believe so.

Q vell --

A I"'mnot -- yes, | think so.

Q Well, did you ever see the yard tractor or the

yard pig slaminto a trailer and engage a trailer and
then pull the trailer away?

MR, KOLAR: bjection to slamin. It's
argunent ative.

HEARI NG OFFI CER KNI TTLE: M. Kai ser?

MR, KAISER: | think you'll hear testinony from
M. Voight that they have to slamin in order to engage,
so | don't think it's argunmentative. | think it's
descriptive.

HEARI NG OFFI CER KNI TTLE: Anythi ng further
M. Kol ar?

MR. KOLAR:  No.

HEARI NG OFFI CER KNI TTLE: Yeah. 1'Ill sustain
the objection until we hear any testinony about
sl amm ng.

BY MR. KAl SER
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Q Al right. Have you ever seen the yard pig

hitched with a trailer?

A. Yes.
Q And how woul d you describe that process?
A The tractor backs into the truck until it

engages into the pin and then he lifts up the wheels and

pulls it away.

Q And is there any noi se generated by that?
A. Yes.
Q And that's what -- in the course of -- | nean,

you' ve been involved in this dispute for al nost three
years now, right?

A Yes.

Q And one of the noises that the conpl ai nants have
conpl ai ned about is the noise nade when the yard pig
engages with the trailers, right?

A Yes.

Q And that's sonmetinmes referred to as the fifth
wheel noise, right?

A Engagi ng, vyes.

Q Engaging, all right. So by February 7th of
1997, LTD has been aware for two and al nost three nonths

t hat nei ghbors to the north are conpl ai ni ng about noi se
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A Yes.

Q And by the time LTD has received Ms. Wber's
letter of January 30th, 1997, also known as
Conpl ai nants' Exhibit 8 --

MR, KOLAR: Objection, no foundation.

MR, KAISER: |I'mnot noving for its adni ssion.

MR, KOLAR: No, but you -- objection to LTD had
received Ms. Weber's letter. | think he specifically
said | don't recall seeing it, so | have a problem
with --

HEARI NG OFFI CER KNI TTLE: | don't have this
marked. |Is this the January 30th, '97 letter?

MR. KAI SER  Yes, and that would be C8.

HEARI NG OFFI CER KNI TTLE: M. Kaiser, do you
want to rephrase that. | could have -- | can't recal
the exact question. Do you want to read that back
M chel e?

MR, KAISER: Well, it may be sonething that
M. Kolar and | will have to work out. | mean, if
necessary, |'ll get David Lothspeich in here to say that

to the best he can recall, he enclosed it in the



22

23

24

10

11

12

13

14

15

16

17

18

19

February 7th, 1997, letter to Mke Hara. And | think
we'll hear testinmony from Jack Voi ght that he was aware

of the Weber's conpl ai nts.
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HEARI NG OFFI CER KNI TTLE: Right. And | don't
have a problemwith that if it happens, but if he
doesn't recall this letter being received by LTD, we
can't make him say that.

MR. KAI SER: Right.

HEARI NG OFFI CER KNI TTLE: Do you want ne to read
back the initial question and rule on the objection, or
do you want to address this at a later point in tinme?

MR, KAISER: |1'd like to hear the question.

(Record read as requested.)

MR, KAISER: |I'll withdraw the question

HEARI NG OFFI CER KNI TTLE: You coul d rephrase it.

MR, KAISER: I'lIl work at it in a different way
here.

BY MR KAI SER

Q If I may, M. Hara, 1'd like to show you again
Conpl ai nants' Exhibit C7. | notice there are a nunber
of cc's at the bottomof that letter including village

counsel Victor Fillipini, Lake Forest manager Robert
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Kiely, M. and Ms. Roti at 1591 South Wedgewood Dri ve,
M. and Ms. Kaufnman at 1865 South Wedgewood Drive and
Ms. Leslie Weber at 1481 West Wedgewood Drive. Now, you
did receive this letter from David Lot hspeich?

A Yes, | believe |I did.
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Q And you -- when you received the letter, did you
| ook at the people who were cc'd on it?

A | don't recall.

Q You don't recall. Do you recall whether by
February 7th or thereabouts of 1997 you were aware that
M. and Ms. Roti, M. and Ms. Kaufman and Ms. Leslie
Weber were conpl ai ni ng about noise at the LTD facility?

A Yes.

Q Now, back in 1996, LTD was, during its Christnmas
season, operating two shifts a day, was it not?

A | believe so.

Q And, again, those shifts would have begun at 6
a.m and ended at 2:30 and the second shift would have
begun at 3:30 p.m and concluded on an average night, an
ordi nary night w thout overtinme at 12:30 in the norning;
is that right?

A Yes.
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Q And you heard M. Kol ar during his opening
statement -- and you were here during that, right?

A Yes.

Q And M. Kol ar made a big deal, frankly, out of
the fact that by 1987 LTD had already built all 26 docks
and all 26 docks were in place by 1987 or 1988. Do you

recall that statenent during his opening?
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A Yes.
Q But in 1987 and 1988, LTD wasn't operating a
second shift, was it?
A We were open nights, yes.
Q You were open nights?
A I don't know what year we started being open

ni ghts, but, yes, we were working nights.

Q But you don't know what year that was?

A No, but it was in the '80s | believe, yes.

Q Do you have any docunents that woul d support
t hat ?

A Not that | know of.
Q Do you know how many ni ghts a week LTD operated
a second shift during the |ate 1980s?

A When we initiated night shift, it was five days
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a week, six days a week dependi ng on the needs.

Q Dependi ng on the needs?

A Yeah. It was never one or two nights. [t was
either five always or five plus the one if Saturdays
were needed. We never set up a shift to work a couple
days a week.

Q Now, woul d you be surprised that Jack Voi ght
doesn't recall LTD operating a second shift during the

early 1990s?
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A We were working nights before Jack started.

Q And is it your testinony that during a period
when Jack started in the early 1990s, that LTD stopped
operating nights?

A | don't recall

Q Is it possible that there was a period in the
early 1990s where LTD was not operating nights out at
t he Bannockburn facility?

A | don't recall if we did or didn't.

Q Is it fair to say that LTD -- the vol une of
busi ness LTD was doing grew steadily from 1988 through
the present?

A Yes.
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Q And, in fact, there were sone estimates that LTD
has been increasing its volune by approximtely 20
percent a year. |Is that roughly the rate at which LTD
has been grow ng?

A Sonme years we did and sone years we didn't.

Q What is this -- in any single year between 1988
and the present, what's the biggest growth in volunme or
gross sales that LTD has experienced?

A Probably 25 percent.

Q And what was the smallest rate of growth?

A | believe we either had a flat year or a

L. A. REPORTING (312) 419-9292
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reducti on year.

Q What year was that?

A | don't recall the year.

Q Coul d you recall whether it was in the 1980s or
the 1990s?

A | don't remenber.

Q Was there only one flat or reduction year or
nore than one?

A I think it was one.

Q And t he other years, what would you say -- 25

bei ng the greater, what was on average the growth?
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A Ten to 20.

Q And that increase of volunme and increase of
traffic, that traffic and that vol une was nmoving in and
out of the Bannockburn facility, correct?

A Not in the last -- not this year or |ast year

Q Ri ght, because during that tinme, you finally had
the Aurora facility up and running; is that right?

A Yes.

Q But during the years of 1988 through the latter
part of 1998, LTD s increase in volune was an increase

at the Bannockburn facility?

A Yes.
Q And it's fair to say, without calculating the
L. AL REPORTING (312) 419-9292
63
exact nunber, there were far nore trucks -- until the

Aurora facility opened in October or Novenber of 1998,
there were far nore trucks going in and out of the
Bannockburn facility in 1998 than there were in 1988?

MR, KOLAR: bjection, far nmore is vague. |It's
probably argunentative as well.

HEARI NG OFFI CER KNI TTLE: M. Kai ser.

MR, KAISER: Well, pin it down, but | don't

think there's anything vague about it.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

BY MR. KAl SER

Q Were there nore?
A Yes.
Q And | take it if you're increasing your sales by

10 or 20 percent a year, you're increasing your truck
traffic by a correspondi ng amount, are you not?

A No.

Q I mean, it's not a one-for-one correlation, but
as the volune of sal es goes up and the volunme of freight
that you're shipping out goes up, the nunmber of trucks
com ng in and out increases, correct?

A No, that's not accurate.

Q No. Wy not?

A Well, in one instance, first of all, a |lot of

our volunme has been increased in the spring, so it's not
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even during the Christms season. Like, for exanple,
this Christmas season, our Christmas catal og nmight be up
10 percent whereas our spring may be up nuch nore than
that this year.

The second thing is over the past nunber of
years, our average dollar cost per piece of nerchandise

has gone up dramatically, therefore, it's reducing the
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pi eces goi ng out of the place, but increasing the
vol une.

Q Well, 1'I'l talk in greater detail with Jack
Voi ght about the actual truck volunme, but | appreciate
t hat expl anati on.

Even given LTD s increase in sales during its
of f-peak Christmas season, LTD continues to essentially
double its work shift between August 1st and
Decenber 15th of each year, does it not?

A Yes.

Q So it's still -- the large volume and heavy
traffic at the LTD facility is between that period of
August 1st through Decenber 15th or thereabouts, is it
not ?

A Yes, it is.

Q And that woul d have been true in 1996, correct?

A Yes.
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Q And that woul d have been true in 1997, correct?
A Yes.
Q And that woul d have been true in 1998, correct?
A Yes.

And even that holds true so far into the fall of

Q
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1999, does it not?

A Except in 1999, we're doing half the volunme in
anot her bui | di ng.

Q Al right.

A And that was part of 1998 al so.

Q l'"msorry?

A And part of 1998 al so from our COctober opening
of Aurora, that portion of the business, a major portion
of the business is now being done in Aurora.

Q That reduces traffic to sone degree now at the
Bannockburn facility?

A Yes.

Q Al right. And M. Voight would be better able
to tal k about that, right?

A Yes.

Q And, simlarly, M. Voight would probably have a
little better feel for when LTD operated a second shift
fromthe tinme he came on board until the present?

A Fromthe tine of his enploynment, yes.
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Q ' m going to show you now what |' m marki ng for
purposes of identification as Conpl ai nants' Exhibit 9.

It's a fax transm ssion from Jack Voight to David
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Lothspeich. It's dated April 7th, 1997. 1'd like you
to take a look at that tell me if you' ve seen that

bef ore today?

A | don't recall. It says it has an encl osure and
maybe if | had the enclosure, | could recollect what
this is.

Q Does this at least confirmin your mnd that in

April of 1997 Jack Voight was in touch with David
Lot hspeich in connection with the LTD noi se conpl ai nts?

A Yes, he was.

Q ' m showi ng you what |'m marking for purposes of
i dentification as Conplainants' Exhibit C10. It's a
letter from David Lothspeich to M ke Hara dated
April 25th, 1997. Did you receive that letter on or
April 25th, 199772

A Yes, | believe | did.

Q And | see that it still has the sanme people
listed on the cc's. Do you see that down there, M. and
Ms. Roti, M. and Ms. Kaufman, Ms. Leslie Wber?

A Yes.

Q Did you draw the conclusion that in April of
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1997 there was still a problem and that the neighbors to
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the north of LTD were still concerned about noise from
LTD s docks?

A Yes.

Q And do you see that second paragraph of
M. Lothspeich's letter where he wites, it concerns ne
that, despite several letters and phone calls requesting
an update on this matter, the village did not receive a
copy of this January 31st, 1997, proposal unti
April 7th, 1997. This issue requires LTD s pronpt
consideration. This latest information is being
provi ded to the concerned neighbors in an effort to keep
them apprised as to status of these nmatters?

A Yes.

Q Do you know as you sit here today why LTD did
not forward Tom Thunder's proposal of January 31st,
1997, to the village of Bannockburn until April 7th,
199772

A No, | don't recall why.

Q Did you agree that this issue being the noise
i ssue required LTD s pronpt consideration?

A Yes.

Q "' m showi ng you what |'m marking for purposes of

i dentification as Conplainants' Exhibit Cll. It's a

L. A. REPORTING (312) 419-9292
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letter from David Lothspeich to M ke Hara dated
July 11th, 1997 and ask you if you recogni ze that
letter?
A Yes.
Q Did you receive that letter from M. Lothspeich

on or around July 11th, 19972

A Yes.

Q Is this a true and accurate copy of that letter?
A | believe so.

Q And, again, do you see the sane people cc'd on

this letter?

A Yes, | do.

Q At that tine, were you aware that the village of
Bannockburn had hired Schomer & Associates to assist it
in talking with LTD and the nei ghbors about a possible
solution to this noise problenf

A I"'mnot sure if they hired Schoner or not. [|I'm
not sure how that all worked out.

Q Even as you sit here today, you're not sure of
the rel ati onship between Schonmer & Associates and the
vi |l age of Bannockburn?

A I"'mnot sure if they enployed himor what they
did, how that all cane about, but, yes, | know Schoner

is involved in this, yes.

L. A. REPORTING (312) 419-9292
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Q Well, you see that the fist sentence of
M. Lothspeich's letter reads, in an effort to ensure
agreenent between the village and LTD on the eval uation
of LTD s noise levels, | suggested that Jack Voi ght
contact village sound engi neer Schomer & Associates to
nmeet and revi ew Acoustic Associ ates proposed sound
anal ysi s?

A Yes.

Q Do you renenber reading that in July of 19972

A Yes.

Q And do you see in the second paragraph Schomer &
Associ ates' attached July 10th, 1997, letter sumuarizes
the results of the July 8th, 1997, neeting between our
sound consultants. And did you understand that to nean

bet ween Schoner & Associates and LTD s --

A Yes.

Q -- sound consultant --
A Yes

Q -- Tom Thunder ?

A Yes.

Q And did you understand that Tom Thunder had
prepared a plan for nmeasuring noise in the vicinity of
the LTD dock area?

A Yes.
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Q And was it your position in July of 1997 that
the noise that LTD was generating was not unreasonabl e?

A Are you tal king about after the results cane
back fromthe tests?

Q No. In July of 1997 because it tal ks about
evaluating LTD s noise level. So | want to know in July
of 1997 had you already fornmed a belief as to whether or
not the noise LTD was generati ng was or was not
unr easonabl e?

A At that time --

MR, KOLAR: Objection, that's vague and calls
for a conclusion. | nean unreasonable.

HEARI NG OFFI CER KNI TTLE: M. Kai ser?

MR, KAISER: | nean, it's neither vague nor
unr easonabl e to ask himwhether in his nmind he thought
the noi se that his docks were generating was reasonabl e
or unreasonable. | nean that's --

HEARI NG OFFI CER KNI TTLE: |'m going to overrule
the objection. You can answer the question if you
understand it.

BY THE W TNESS:

A I"mnot exactly what -- but I'Il try and explain
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had conpl aints and issues that they were concerned about
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and we were trying to address them W were nore
concerned at that tine about being good nei ghbors.

BY MR KAI SER
Q Al right. At sone point did that change and

you becane | ess concerned about being a good nei ghbor?

A No, we never did.
Q You're still concerned about being a good
nei ghbor ?
A Yes, we are.
Q ' m showi ng you what's been marked for purposes

of identification as Conplainants' Exhibit 12. It's a
letter fromBill and Linda Kaufman to M. M ke Hara

dat ed Wednesday, July 30th, 1997. Please take a | ook at

t hat .
A Yes, | believe | saw this.
Q And did you receive that on or about
July 30th --
A Yes.
Q -- 1997? Now, | note that M. and Ms. Kaufman

make a request, please affirmthat the follow ng topics,
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whi ch we di scussed at our neeting with the village and
LTD are addressed by the sound study.
Did you understand M. and Ms. Kaufman to be

referring to the neeting that took place between the
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village, LTD and nei ghboring residents in January of
1997 as the neeting that M. and Ms. Kaufnan were
referring to?

A Yes, | believe so.

Q Do you recall whether there were any other
nmeetings involving LTD, the village of Bannockburn and
nei ghbori ng residents between January of 1997 and
July 30th of 1997?

A Bet ween what dates again, |'msorry?

Q Sonetinme in January of 1997, the first neeting
that M. Lothspeich referenced in his February 1997
letter, and then the time that this letter, M.
Kaufman's letter of July 30th, 1997.

A | believe there were two neetings.

Q Two in total ?

A Yeah, | believe so. |'mnot sure exactly of the
nunber, but | believe there were two. One was the

initial meeting when | believe the Rotis and M. Kaufnman
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were there, and | think there was a subsequent neeting.
I"mnot sure who was involved in that one. | think it
was a Lake Forest official at that tine.

Q Okay. And we may see docunents that clear that
up?

A Possi bly, yes.
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Q I note that M. Kaufman recalls that during the
neeting between the village representatives, the LTD
representatives and the neighbors in January of 1997
that the Rotis represented that the worse noise is the
trailer doors banging as LTD noves the trailers. Do you
remenber the Rotis conplaining during the January 1997
nmeeti ng about banging trailer doors?

A Yes.

Q And do you recall a person by the name of Vaughn
expressing the opinion that the bangi ng noi se was

probably confused with the noise fromthe trailers being

dropped on to their, quote, "boogie wheels," close
quot e?
A | don't recall that.
Q Do you recall though sone di scussion about noise

bei ng generated when trailers are dropped on to their
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boogi e wheels or their fifth wheel ?

A | remenmber there was an issue of when the trucks
backed in the bangi ng noise that they were concerned
about .

Q And that was -- and you were aware of that by
January of 1997?

A Yes.

Q Do you recall during January 1997 neeting that
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the Rotis represented that trucks' backup warning
devices were too | oad?

A Yes.

Q Do you recall that Kaufnman conpl ai ned during the
January 1997 neeting that different types of vehicle's
engines idling or revving while above the | oadi ng dock
area created a | ow frequency noise and vi bration
di scernible fromhis hone?

A Yes. | believe that there were discussions of
that and that we had made sure that the trucks no | onger
revved and they didn't sit up on top of the area by the
houses up there.

Q And that was part of LTD s so-called good

nei ghbor policy?
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A Yes. Yes. As far as the beeping noise, we've
| ooked into recently and still are looking into it and
i f sonmebody could assure us that there isn't any
liability to LTD, we would have those renoved, but we're
concerned whether or not there's liability issues if you
take those beepers off.

Q I nean, you'd agree, and | don't think this is
vague, those beepers are loud, right?

A They make a noi se.

Q They make a noise. And they're designed to nmeke
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a noise, right?

A Yes.
Q I nean they're warning beepers, aren't they?
A Yes.

Q And they're designed to warn people that a truck
is comng at them right?
A I s backing up
Q I's backing up. | mean, no matter how | oad the
tollway is, you could hear that back up beeper, right?
MR, KOLAR: Obj ection, foundation.
HEARI NG OFFI CER KNI TTLE: M. Kai ser?

BY MR. KAl SER
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Q You' ve been in the dock area at the LTD
Bannockburn facility?

A Yes.

Q And | take it when you're in the dock area, can
you hear noise fromthe tollway?

A In the dock area, yes.

Q And when you're in the LTD dock area, can you
hear ambi ent noise from Corporate 100?

A Ambi ent noi se from Corporate 1007

Q Yes.
A I don't recall anything.
Q But you can hear the tollway noise in the dock
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area, right?
A Yes.
Q But despite the tollway noise in the dock area,

if that truck is backing up, you could hear that backup
beeper, right?

A While I'mon the docks, yes.

Q Yes. Now, yard pig noises, there's concerns
about yard pig noise and they were expressed during the
January 1997 neeting, were they not?

A Yes.
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Q And, in particular, people described how when
the yard pig revs up or accelerates, it's |loud?

A Yes.

Q So by the time you' ve received M. Kaufmn's
letter in July or early August of 1997, there's proposa
in place and LTD is comitted to taking noise
measur ements, correct?

A Yes.

Q Were you out in the field in Septenmber of 1997

when Roger Harnon took the noise neasurenents?

A No.

Q I"'m marking for purposes of identification as
Conpl ai nants' Exhibit 13 -- it's a nenorandum from Tom
Thunder to Jack Voi ght dated Novenber 2, 1997. [|I'm
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asking you if you recognize this docunent?
A Yes.
Q Did Jack Voi ght show you this docunent sonetine

shortly after Novenber 2nd, 1997?

A Yes.

Q And did you talk with Jack about the informtion
set forth in M. Thunder's draft report dated

Oct ober 31st, 1997?
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A Yes.

Q Now, | know -- well, the second paragraph of
M. Thunder's cover nmeno to Jack Voi ght states, using
Class C zoning, we're able to show no violation of
octave ban limts. 2,000 Hz, and that's uppercase H
| owercase Z, may cone into question, paren, (because air
brakes and i npact noise will affect frequencies around
2,000 Hz) close paren. However, cricket noise is so
hi gh, no determ nation can be nade at this tine.

Prior to Novenber of 1997, were you aware of
the distinction the Illinois Pollution Control Board
made between Class B uses and Class C |and uses?

A Prior to November 2nd.
Q Yes. | nean, here we see M. Thunder saying
using Cl ass C zoning, and as we now know, Class C zoning

is an inportant issue in this case.
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Did you understand in Novenber of 1997 why
whet her LTD was a Class C or Class B | and use was
i mportant?
A | always knew there's a difference between
Class B and Class C, yes.

Q What was the basis for your know edge concerning
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the difference between Class B and Class C |and uses?

A I have seen -- what do you call them--
regul ati ons that explain what kind of conpanies are Cs
and what kind of conpanies are Bs.

Q And is that that standard | and use coding
manual ?

A | believe so.

Q And have you seen that prior to Novenber 2nd,
199772

A Yes, | believe | have.

Q Do you recall had Tom Thunder showed that to

you?
A | don't recall who showed it to ne.
Q Before you got involved in this issue about

noi se with the neighbors to the north, had you ever had
reason to educate yoursel f about noise issues or the
standard | and use codi ng?

A | believe | have, yes.
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Q Why was that?
A | believe when we were doing our building
changes about the corporate headquarters and things like

that and potential uses of the conpany, if the building
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was ever sold at sone point intime in the future what
uses woul d be all owed.

Q Al right. So then you were famliar when Tom
Thunder tells you if we can use the Class C zoning, it
| ooks like LTD nmay be okay. Did you understand by
i mplication though that there m ght be a problemif the
Board determined that, in fact, LTD was a Cl ass B use?

A No. | never thought that it was an issue that
we would be a Class B. | always thought we were a Cl ass
C operation.

Q Now, do you consider yourself an expert by
virtue of education or experience in the application of

the Board's regul ations?

A No.
Q And you' ve never offered your testinony to the
Board or any other administrative agency -- you' ve never

hel d yoursel f out as an expert on | and use pl anning,

have you?
A No.
Q And you' ve never taken courses in |and use
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pl anni ng, have you?

A No.
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Q So you have a lay opinion concerning how LTD
shoul d appropriately be classified; is that right?

A Yes.

Q Al right. Are you aware that Dr. Schonmer was
i nvolved in the devel opnent of the Illinois Pollution
Control Board's noise regul ations?

A. I am yes.

Q And are you aware that Dr. Schonmer was one of
the people on the work group back in the early 1970s
that decided to use the standard | and use codi ng nanua
and to incorporate that docunent or parts of that
document into the Illinois Pollution Control Board's
regul ati ons?

A ' mnot aware of that, no.

MR, KOLAR: Just for the record, you keep saying
manual . | think there's a distinction between the
manual and the appendix itself. They're two different
docunent s.

MR, KAISER: | would agree with you.

HEARI NG OFFI CER KNI TTLE:  Not ed.

BY MR KAI SER

Q Al right. So by Novenber 2nd or thereabouts,
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1997, you've received in draft formthe results of Tom
Thunder's and his associ ates noi se measurenents and
you' ve talked briefly with Jack Voi ght about those; is
that correct?

A Yes.

Q ' m showi ng you what |'m marking for purposes of
i dentification as Conplainants' Exhibit 14. It's a
menor andum from Tom Thunder to Jack Voi ght dated
Novenber 14th, 1997. |'d ask you to take a | ook at that
and tell ne if you' ve seen that before.

A Yes.

Q Did Jack Voi ght show you this nenp sonetine
shortly after Novenber 14th, 19977

A Yes.

Q Do you recall whether you read the first
sentence or the first two sentences which read as
foll ows, since your attorney indicated your |and was
commercially zoned, | re-analyzed the data to eval uate
the inmpact of using the state's regulation for noise
radiated fromClass B land. As seen in Figure 3A, LTD
woul d appear to violate the limts in the three bans
from1,000 Hz to 4,000 Hz.

Do you recall reading that tentative

concl usi on by Tom Thunder ?
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A Yes.

Q Do you recall reading the first -- well, the
second full paragraph which reads as follows, | am
wor ki ng on another trucking facility project. In this

project, the attorney is classifying the land as Class B
al though he's working for the residents. As in our

previ ous conversation, it is inportant to have your
attorney review the land classification system| sent to
you to see if Class C zoning would apply.

And | take it you understood at that point
that it was inportant for LTD to denobnstrate that the
Board should consider it a Class C |and use and not a
Class B land use; is that right?

A Yes.

Q Now, is it fair to say in Novenber of 1997 you
and M. Voight and M. Thunder were particularly focused
on whether or not the data Roger Harnmon had devel oped
showed a violation of the Board's nuneric standards?

A Yes.

Q And as | understood your deposition testinony,
M. Thunder never made clear to you that in addition to
the nuneric standards, that Board al so had a nore
general regulation that prohibited a person, and LTD for

these proceedings is considered a person, that
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prohi bited a person fromemtting noise that would be a
nui sance. Did you understand that there was a genera
Board prohi bition agai nst noi se nui sances?

MR, KOLAR: bjection. It calls for -- | know
his position, but we've got |egal argunent that | guess
we'll nmake in closing or trial brief that the nuisance
provi si on doesn't apply.

HEARI NG OFFI CER KNI TTLE: Can you expl ain?

BY MR KAI SER

Q I just want to know did you in Novenmber of 1997
have any understanding as to whether in addition to the
Board's nuneric linmits, there was al so a Board
prohi bi ti on agai nst noi se nui sance?

HEARI NG OFFI CER KNI TTLE: And M. Kol ar?

MR, KOLAR: Sanme objection. A Board
prohibition, again, it's our position that the nuisance
regul ation doesn't apply in this case, so | have a
problemwi th the question because it inplies that, yes,
there's a nuisance regulation that applies.

HEARI NG OFFI CER KNI TTLE: | think you've nade
that clear for the record. [|'Il let himask the
gquestion, but we're not conceding that it applies or

doesn't apply.
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MR, KOLAR: Thank you.
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BY THE W TNESS:

A I'"'m not aware that he brought it up at all
BY MR KAI SER

Q So in Novermber of 1997, you weren't aware of
whet her the Board did or did not have a genera
prohi bi ti on agai nst noi se nui sances?

A That's correct.

Q And did you | ook at the next section which had
to do with inpact anal ysis?

A Yes.

Q And did you read M. Thunder's statenment where
he wote Figure A shows several of the nore prom nent
i mpacts that occurred during our sanpling. On this
figure, | have shown the limts for Class C zoning. As
you can see, it appears we exceed these linits.
Figure B shows that two of the inpulses are high
frequency in nature, paren, (air brakes, netal to
nmetal ), close paren, while the other two are | ow
frequency, paren, (acceleration, fifth wheel), close
par en.

Do you recall reading those statenents?



22 A Yes.
23 Q And did you understand that Tom Thunder was

24 essentially saying that with respect to inpulsive sound,
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1 LTD was in violation of even the Class C standard?
2 MR, KOLAR: bjection. The docunent speaks for
3 itself.
4 MR. KAI SER: |'m aski ng what he under st ood
5 M. Thunder to be sayi ng.
6 HEARI NG OFFI CER KNI TTLE: Anyt hi ng el se,
7 M. Kol ar?
8 MR. KOLAR:  No.
9 BY THE W TNESS:
10 A | didn't understand --
11 HEARI NG OFFI CER KNI TTLE: Hold. Hold. Hold.
12 THE WTNESS: |'msorry.
13 HEARI NG OFFI CER KNI TTLE: I'm thinking. I'II
14 overrule the objection. You can answer the question
15 now, please, if you can.
16 BY THE W TNESS:
17 A I don't recall what we thought at that tine.
18 BY MR KAl SER:

19 Q | take it given the neeting that you had
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attended with residents in January of 1997 and vari ous
letters you' d received from M. Lothspeich, you were not
surprised to hear that M. Thunder had attenpted to
deternmine the noise emitted by the rel ease of air from

air brakes?
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A That's correct.

Q And you' ve heard trucks release air fromtheir
air brakes, have you not?

A Yes.

Q And what does that sound |i ke when a truck
rel eases air fromits air brakes?

A It's a hissing sound.

Q It's a rather abrupt release of air, is it not?

A It's a hissing sound, yes.

Q And correct me if I'"'mwong, if you're filling

up a bicycle tire and you pull the hose off of the valve
and there's that's release of air fromthe bicycle tire,
that's sinmilar to an air brake sound it, isn't it?

A Yes.

Q Al though, is it fair to say that an air brake
rel ease is substantially greater volunes of air than a

bicycle tire?



18

19

20

21

22

23

24

10

11

12

13

14

15

A | believe so.

Q And the air breaks -- now, even under your good
nei ghbor policy, are you aware of how often trucks
release air fromtheir air brakes during the course of
unl oadi ng and | oading at the LTD dock?

A No, |'m not.

Q Are you aware that under the good nei ghbor
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policy, the trucks are instructed to pull into the LTD
dock area and stop the trick?

A I"'msorry. Can you rephrase that?

Q Do you need to have the question read back?

A Yes, pl ease.

MR. KAISER: If you woul d, please.
(Record read as requested.)

BY THE W TNESS:

A | believe so, yes.
BY MR KAI SER

Q And are you aware that when the trucks stop for

that first time within the LTD dock facility that they
customarily release the air fromtheir air brake at that
poi nt ?

A I'mnot aware of that, no.
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Q When was the last time you were out and observed
activities in the LTD dock area?

A About a week ago.

Q Did you observe any trucks releasing air from
their air brakes during that tine?

A No, | did not.

Q How | ong were you in the dock area?

A About ten, 15 minutes.

Q Were you there for the sol e purpose of view ng
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operations in preparation for your testinony today?

A No. | happened to be coming there, and it was
about 9 o'clock, and | stopped ny car out there adjacent
to the Roti's property to see if | could hear any
sounds.

Q And what did you hear?

A It was relatively quiet. | didn't hear any of
t he beepi ng sounds or anything like that. Wen | drove
further towards the docks, actually went down where you
could actually be alongside the trucks, that's when
di d hear the beeping, but could not hear the beeping
sound when | was adjacent to the Roti property.

Q When you say adj acent, you nean in front of
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t heir house?

A Yes.

Q Were you in your car?

A Yes, with the wi ndows open.

Q Did you ever get out of your car?

A Not this tine, but in past, yes, | have nany
tines.

Q Al right. And you've been there, what, two or
three tines you' ve been on Wedgewood Drive to listen to
t he noi se?

A Yes.
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Q And in each instance you've remained in your car

at that tinme, right?

A No. [|'ve gotten out a couple tines.
Q Have you ever gone into the Roti's backyard?
A A long tinme ago, nothing recently.

Q Do you renenber what you heard when you were in
the Roti's backyard?

A | didn't hear any noise that was -- you know
fromthe truck docks at that tine, but this was many
years ago. This was nothing in the |last couple years.

Q Al right. So let's focus -- you're saying that
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roughly a week ago --
A Yes.
Q --at 9 in the evening you were out there in the

vicinity of the Roti hone?

A Yes.

Q Were you with anyone?

A M. Voight was with me and anot her gentl eman
al so

Q Who was the other gentleman?

A His name is Nestley.

Q l'"msorry?

A Nest | ey.

Q Who is he?
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A He's a -- howcould | explainit. He's a real
estate devel oper.

Q Why was he with you?

A We were just out that night on business.

Q So you're out on business with M. Voight and
M. Nestley and the three of you decide to drive by the
Roti residence?

A No. We were coning back to LTD, and | asked him

to stop there.
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Q Who was driving?

A M. Nestl ey.

Q Did you tell himwhy you wanted to go into the
subdi vi si on?

A We were not in the subdivision. W were on
LTD s property.

Q Oh, | see. | msunderstood. All right. So you

were at the north end of LTD s property?

A Yes.

Q You weren't on Wedgewood Drive?

A No.

Q | see. And this was about 9 o'clock on a

weekday eveni ng?
A I think it was 8 o' clock, yes.

Q 8 o' clock. And how |long did you stay at that
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| ocation?
A About ten m nutes.
Q And is it your testinmony during that ten-minute

period, you did not hear any air being released fromair
brakes?
A No. We were trying to listen for the air

brakes, the clanging or the beeper noise and didn't hear
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any one of the three.

Q Al right. That's very interesting. So in this
ten-m nute period did you hear any trucks noving around
or was there no traffic?

A No. There were trucks. | know there were
trucks. We saw trucks as we were driving in.

Q But you didn't hear either air being rel eased
fromair brakes --

A No.

Q -- backup warni ng beepers, engaging of yard
tractor with the trailer?

A No.

Q Did you hear any trucks accelerating up the ranp
out of LTD s dock area?

A No, | did not.

Q And just so the Board has a picture, the LTD

dock area is below grade, is it not?
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A Yes, it is.
Q So trucks going into the dock area and drive
down a gentle incline, correct?
A Yes.

Q And trucks clinbing out of the dock area have to
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go back up that incline, do they not?

A Yes, they do.

Q And all the trucks enter and exit on the
northeast end there of the dock, correct?

A Yes.

Q Now, you've never been in the Roti's house at
night and tried to hear the LTD noi se, have you?

A No. |'ve never been in their house.

Q And you' ve never been in the Rosenstrock's

house, have you?

A No.

Q And you' ve never been in the Weber's honme, have
you?

A No.

Q Though, in fairness, you've never asked any of

t hem whet her you could go in their house and listen to
t he noi se, have you?
A No.

Q So, a week ago you were out at the north
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property |line of LTD approximtely 8 o' clock at night
for a period of ten nminutes listening for dock noise; is

that right?
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A Yes.

Q And at least two tines previously you've driven

into the subdivision, driven onto Wedgewood Drive and
listened for noise fromthe dock, haven't you?
A Yes.

Q Do you recall when was the first time you did

t hat ?
A No. It was a while ago, several years ago.
Q Was it before or after you received conplaints

fromthe nei ghbors to the north?
A I've been there before, not listening for
noi ses, just to look at the properties that were over

there and then after that, after the conplaints had

started, | drove over there specifically to listen for
noi se.

Q Al right. So that nmay have been as | ong ago
two and a half years ago?

A Correct.

Q That was the first tinme you were over there w
the specific intention of listening for noise?

A Correct.
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Well, you weren't over there, but you were at the north
property |ine.

A That's correct.

Q And as | understand it, there was one other tinme
between the first tinme approximtely two and a hal f
years ago and the nost recent tinme a week ago when you
were over in the subdivision listening for noise?

A They were both approxinmately the sane tine
frame, you know within several nonths of each other

Q Probably then, and | don't mean to put words in
your nouth, probably winter or spring of 1997; is that
fair?

A It was during our night operation. That's al
could tell you.

Q During the night operation?

A Yes.

Q So perhaps fall of '97?

A It could have been

Q And do you recall when you were out there two
and a half years ago how | ong were you out -- how | ong

were you parked in your car?

A

Q

About 15 m nutes.

And as | recall your testinony, part of that

L. A. REPORTING (312) 419-9292
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time you had the wi ndows open, part of the time you had
the wi ndows cl osed?

A | don't recall. | got out of the car also.
Q And in the fall -- what we're estimating to be
the fall of 1997, how | ong were you there?

A About 15 m nutes.

Q And then a week ago, it was ten mnutes, right?
A Yes.
Q Those are the only three tinmes that you' ve

specifically gone out with the intention of listening to
and observing the noise fromthe LTD docks?

A No. No. |'ve been out on the property, many
times on LTD s property adjacent to the Roti property at
ni ght | ast year during the Christmas season, many tines.

Q And what did you hear?

A | heard fromtinme to tinme sone of the trucks
goi ng up and down the driveway, but nothing very | oud.

I could not hear the beepers.

Q Coul d not hear the beepers?

A No.

Q And | don't nean to be facetious, but | take it
you do not have a hearing problen?

A No.

Q You' ve never been identified as being hard of

L. A. REPORTING (312) 419-9292
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heari ng?
A No.
Q Are you famliar with the manner in which sound

noves through space?

A No.

Q Do you know what el enments cause sound waves to
bend?

A No.

Q Do you know whether it's nore or less |likely

that the noise fromthe LTD dock by the tinme it reaches
the Roti property is nore intense at the second story
I evel than at the first story |level?

A No, |'m not aware.

Q "' m showi ng you what |'m marking for purposes of
i dentification as Conplainants' Exhibit 15. It's a fax
sheet from David Lothspeich to Jack Voi ght dated
Decenber 1, 1997. 1'd ask you to take a | ook at that
and tell ne if you' ve seen that before.

A Yes, | renmenber seeing this.

Q Did Jack Voi ght show you a copy of this

transmittal from David Lot hspeich --

A Yes.
Q -- sonetine shortly after Decenber 1, 1997?
A Yes.
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Q And M. Lothspeich states on his fax cover sheet
re, November 21, 1997, letter fromthe Rotis, please
provi de a copy of your sound report ASAP.
And do you recall Jack Voi ght show ng you a
copy of Karen Roti's letter to David Lothspeich dated
Novenber 21st, 19977

A This letter here?

Q Yes.
A Yes.
Q And did you see that sonetine during the early

part of Decenber, 19977

A | don't renenber the date, but | renenber seeing

Q Well, just to put it in context, in Novenber
you're nmeeting with Jack Voight and you're talking with
Tom Thunder or review ng Tom Thunder's report and you're
trying to get a handl e on what Roger Harnon's noise
measur ement s mean.

Now, on Decenber 1, Jack Voight gets a letter
from David Lot hspeich enclosing Karen Roti's letter of
Novenber 21, 1997. Now, in early Decenber, do you

recall whether Jack Voight showed you Karen Roti's
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letter?

A Yes, | renmenber him showi ng nme this.
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Q Al right. And | note that the first two

par agraphs of Ms. Roti's letter read as follows, this is
to informyou -- and this is addressed to David
Lot hspei ch, village of Bannockburn. Dear Dave, this is
to inform you we are still being disturbed by noise
generated from LTD Commodities. They have traded in
their, quote, "yard pig," close quote, for a quieter
version with yellow flashing lights all over it. Wile
t here has been sone inprovenent, this remains a serious
probl em for LTD neighbors. W are still disturbed at
all hours of the day and night by lights, air horns,
war ni ng beepers, vibrations and bangi ng.

Did you understand as of early Decenber 1997
that despite certain steps LTD had taken to reduce noi se
fromits dock area that Ms. Roti still was conpl ai ni ng
about noise fromLTD s dock?

A Yes.
Q "' m now showi ng you what |'m marking for
purposes of identification as Conpl ai nants' Exhibit 16.

It's a letter dated Decenber 5th, 1997, fromthe village
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of Bannockburn to M ke Hara signed by a Marvin Berman
trustee slash building comrissioner. |'masking you if

you' ve received that letter on or about Decenber 5th,

19977
L. A. REPORTING (312) 419-9292
99
A Yes.
Q Did you receive this letter sonetine shortly

after Decenber 5, 19977
A Yes.
Q Is this a true and accurate copy of the letter

you received from M. Bernman?

A Yes, | believe it is.
Q Do you see on the second page it states, in
addition, | would ask that a representative fromLTD

Commodities attend the Decenber 8th board nmeeting to
address the issues raised by your nei ghbor along with
t he parking of trucks on Lakeside Drive.

Do you know whet her you attended the neeting
hel d by the village of Bannockburn on Decenber 8th,
199772

A | don't recall, but I think I did, but |I'm not
absol utely sure.

Q Do you see down there the cc list that, again
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this, letter was sent to M. and Ms. Roti, M. and
Ms. Kaufman and Ms. Leslie Wber?

A Yes.

Q Did you understand that as of Decenber 5th,
1997, M. and M. Roti, M. and Ms. Kaufman and

Ms. Leslie Weber still perceived noise fromthe LTD dock
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area as being a probl enf

A Yes.

Q Can you describe for the Board just what steps
LTD had taken in the approximtely 12 nonths in fromthe
time that you received the first notice -- you'll recal
earlier in your testinony you stated that at |east by
Novenber of 1996, you were aware that one or nore
nei ghbors to the north were conpl ai ni ng about noi se.

Now, by the tinme we're | ooking at Deposition Exhibit 16,
12 nmonths have gone by. What, if anything, did LTD do
during that 12-nonth period to reduce noise?

A We had set up our good nei ghbor policy. W have
talked to the truck drivers, given them copies of the
letters stating -- there were many issues. One of the
i ssues was that trucks were actually driving on the

upper parking |Iot and parking up there, and one
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specifically, a driver was sitting up there with his
engi ne runni ng and watching TV.

So we made it very clear that they couldn't
do that any nore. They couldn't sit up on the upper |ot
whi ch was at the same level that the Roti's and the
Kauf man's and the other conpl ai nants' houses were on.

So we made sure that that didn't happen anynore.

We di scussed with them bl owi ng their horns.
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| guess there was some conversations with the actua
drivers that -- people have tal ked to us about the
drivers using foul |anguage and scream ng across the
yard. W've talked to all the drivers about that.

We've tried to do something about the

rel easing of brakes. W changed the yard pig to a | ower
soundi ng yard pig | guess. W' ve nmade sure that the
trucks are staying within the staging areas. They're
not going up on top and parking or sitting up there.
We've got a guard actually on duty all day meking sure
t hat nobody goes up -- that the trucks don't go up in
t he upper |ot.

Q Now, with respect to releasing air fromthe air

brakes, was LTD able to come up with any neans,
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mechani cal or procedural, by which noi se generated by
the release of air fromair brakes could be reduced?

A No, not that | know of.

Q And while the new yard pig apparently was
qui eter while noving about, it didn't have the | oud
unnmuf fl ed sound that people had conpl ai ned of with
respect to the first yard pig, was there anything LTD
was able to do to dinminish or reduce the noi se generated
when the yard pig would engage with a semtrailer?

A Yes. There was sonething about raising the
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wheel s higher so that it elimnates some of the noise
when the fifth wheel connected.

Q Anyt hi ng el se?

A Not that |'m aware of.

Q What, if anything, had LTD done to reduce the
noi se fromthe backup warni ng beepers between Novenber
of 1996 and Decenber of 1997?

A Well, we had considered taking themoff, and
then we were very nuch concerned that there is liability
issues if we had renoved those warni ng beepers, so,
therefore, we --

Q Do you have a legal opinion froman attorney
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di scussing the liability issues?

A We're | ooking at that right nowto find out if
there is a |l egal issue.

Q So is it fair to say -- | nean, you just told ne
t hat between Novenber of '96 and Decenber of '97, you
consi dered whether you could take off the warning
beepers and now two years later, you're stil
considering that, is that your testinony?

A Yes, it is. That has come to our attention as
bei ng one of the nbst concerning noises. And about a
nmonth or two ago, we had renpved them and then had put

t hem back on because we were concerned about liability.

L. A. REPORTING (312) 419-9292

103
Q How | ong had you had the warni ng beepers
renmoved?
A | don't know.

Q Who woul d know?

A Jack Voi ght.

Q Do you have an opinion as to what causes the
Rotis and the Rosenstrocks to feel vibration in their
homes?

A No.

Q You're aware that there are bunpers set up al ong
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the north retaining wall in LTD s dock area, are you

not ?
A Yes.
Q And t hose bunpers are sunk down -- the posts on

whi ch those bunpers are fixed, those are set down into
the ground, are they not?

A Yes.

Q And have you ever seen a trailer being parked
agai nst those bunpers?

A No, | haven't.

Q Do you have an opinion as to whether a trailer
bei ng parked agai nst those bunpers at a fast speed could
cause the Rotis and the Rosenstrocks to feel a vibration

in their honme?
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A No, |'m not.
HEARI NG OFFI CER KNI TTLE: Could we go off for a
second?
(Recess taken.)
HEARI NG OFFI CER KNI TTLE: We're back on the
record continuing direct exam nation of M. Hara.
M. Hara let ne rem nd you you're still under

oat h.
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THE W TNESS:  Okay.
BY MR KAI SER
Q M. Hara, 1'd like to show you what |'ve marked
for purposes of identification as Conplai nants’
Exhibit 17. 1t's a fax cover sheet from David
Lot hspeich to Jack Voi ght date Decenber 8th, 1997. |'m
asking you if you've seen this docunment before.

A Yes.

Q Al right. And you'll note that M. Lothspeich
is essentially faxing to Jack Voight a copy of Marvin
Berman's letter to you dated Decenmber 5, 1997; is that
correct?

A Yes.

Q And the note from M. Lothspeich to Jack Voi ght
reads Trustee Bernan asked that | fax you the attached

letter to make sure that you received it. Please cal
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and let me know if you will be able to attend tonight's
meeting. Then did Jack Voi ght contact you after he
received this letter from David Lot hspeich on or about
Decenber 8th, 19972

A Yes, | believe he did.

Q And did you formthe opinion that the village of
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Bannockburn's representatives felt it was inportant that
LTD try to send a representative to a neeting to be held
that ni ght, Decenber 8th, 1997?

A Yes.

Q Now, |'m showi ng you what |'m marking for
purposes of identification as Conpl ai nants' Exhibit 18.
It's a fax transmittal from Tom Thunder to Jack Voi ght
dat ed Decenber 23rd, 1997, enclosing a draft noise study
report. Have you seen this docunent before?

A Yes, | believe so.

Q And did, in fact, Jack Voi ght show you
M. Thunder's second draft of the report sonetinme in the
|atter part of Decenber 19977

A | believe so.

Q And | note that on the fax cover sheet it
states, here is ny second draft based on our recent
nmeeting. Do you recall whether you participated in the

nmeeting Tom Thunder is referencing?

L. A. REPORTING (312) 419-9292

106
A | don't recall
Q ' m showi ng you what's been marked for purposes
of identification as Conplainants' Exhibit 19. It's a

letter report from Tom Thunder to Jack Voight dated
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January 8, 1998. Have you seen that docunent before?

A Yes, | believe so.

Q And you recognize this to be Tom Thunder's fina
report concerning the nmeasurenments Roger Harnon nmade in
Sept enber of 1997, correct?

A Yes.

Q It states at the end of the second paragraph on
the first page the noise fromthese operations has been
t he subj ect of concern from nei ghbors to the north. The
chi ef noise sources include accelerating and idling
di esel engines, the release of air fromair brakes,
nmetal to netal crash inpacts, and the slap inpact of the
fifth wheel when a pick-up or pull-out procedure is
per f or med.

Did you read that?

A Where are you at?

Q The first page, bottom of the second paragraph

A Yes.

Q And | left out the first sentence which states

the operations of this dock -- and that's referring to
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the LTD | oadi ng dock in Bannockburn, Illinois, is it

not ?
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A Yes.

Q -- include dropping off and picking up of
semitrailers with diesel trucks and positioning trailers
with the use of a diesel yard pig; is that correct?

A Yes.

Q And, again, that's what we tal ked about. Al of
the goods that conme into LTD s Bannockburn facility cone
by diesel tractor and semitrailer?

A | believe the bulk of them do, yes.

Q And sinmilarly the goods that go out, the bul k of
those are shipped out by semitrailer?

A Yes.

Q Now, I'd like to direct your attention to the
top of page 4 where it has the bold headi ng of
conclusion. Do you see that?

A Yes.

Q And it states the random i npact noi se events do,
however, appear to exceed the state's inpul se noise
limts. The fifth wheel inpact noise tends to generate
| ow frequency noise while the sudden rel ease of air from
the air brakes tends to generate high frequency noi se.

Did you read this portion of M. Thunder's report
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sonmetinme in January of 19987

A Yes.

Q And what, if any, steps did LTD plan on taking
to reduce noise fromthe sudden release of air fromthe
air brakes?

A | don't know what the final conclusion was, but
we had tal ked about -- one of the suggestions was nade |
think by one of the conplainants that we rel ease the air
brakes before they got onto the property which wasn't
sonmet hing you could do. They woul dn't have any brakes
com ng in.

I don't know what they did regarding the air
brakes. Regarding the fifth wheel, we had talked to the
drivers and conpani es about themraising -- | don't know
what you call the wheels that sit on the ground, to a
hi gher |l evel so that they wouldn't be lifting or
dropping themvery far

Q Al right. So with respect to the noise from
the fifth wheel inpact, you altered the height of the

trailer essentially?

A Ri ght .

Q But with respect to the air brakes --

A | don't know --

Q -- you explored possibilities, but as you sit

L. A. REPORTING (312) 419-9292
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here today, you're not aware of anything LTD has done?
A ' mnot sure what was done or what wasn't done.
| don't know.
Q And, again, with respect to the backup warning
beeper, while there was a short experinent with
di sconnecting that beeper, as we sit here today, LTD is
still operating backup warni ng beepers on trucks and the
yard tractor at its Bannockburn facility?
A Yes.
Q ' m showi ng you what's been marked for purposes
of identification as Conplainants' Exhibit 20. It's a
letter from Schomer & Associates to David Lot hspeich
dated January 26th, 1998. |'m asking you if you've seen
t hat document previously?
A Yes, | believe | did.
Q Did you receive a copy of this letter sonetine
in late January or early February 19987
A I'"ve seen a copy of something like this where he
tal ked about his class of the property. | don't
remenber if it was this exact letter. This wasn't
addressed to ne.
MR, KOLAR: Just an objection for the record, |
don't think you're claimng that the notes on the third

page were part of the letter --
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MR. KAI SER:  No.

MR. KOLAR: -- when M. Schoner sent it,
correct?

MR. KAISER. No. Until those are identified.
Does your third page copy have the notes?
BY MR KAI SER

Q ' m showi ng you what's been marked for purposes

of identification as Conplainants' Exhibit 21. It's a
letter fromMarvin Berman to M ke Hara dated

February 12th, 1998. Did you receive a copy of that
letter on or about February 12th, 19987

A Yes, | believe | did.

Q And | note that the first sentence states in
response to LTD Commpdities' apparent violation of noise
limts set by the Illinois Pollution Control Board and
deficiencies of your study outlined in the January 26th,
1998, review by village sound consultant Schomer &
Associates, the village is requiring that LTD address
these violations and deficiencies inmediately. | take
it you read that?

A Yes.

Q The first paragraph -- and it references

exhibit -- Conplai nants' Exhibit 20, which is Schomer's
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letter dated January 26, 1998. Do you recall at the
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time you were reading Marvin Berman's letter of
February 12th, 1998, which references Schoner's report
of January 26, 1998, whether, in fact, you' d seen
Schoner's report?

A | don't remenber when | would have seen this
report. | know there was a report that Schoner put out
tal ki ng about the classes of the property.

Q And you'll note then, if you direct your
attention to Conpl ai nants' Exhibit 20, that Dr. Schoner
expresses the opinion that LTD Compditi es can best be
descri bed as, quote, "retail trade dash genera
mer chandi se; mail order houses dash retail, which is the
standard system for identifying and coding | and use

activities (SLCUM code 532 or simlar which is

classified as a Class B |l and use by IPCB." Do you see
t hat ?
A Yes.

Q And | take it you disagreed with that
concl usi on?
A Yes. |'mnot sure how he came to that

concl usion wi thout meeting with us and di scussi ng what
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we do in our business.
Q Now, you do sell, is it fair to say, household

items or is that too general of a classification of what
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you sell, you meani ng LTD?
A They're not specifically househol d, no.
Q I nmean, |I'mjust leafing through this and | see

products as diverse as a 12-piece kids golf pro set.
A That's correct.
Q A Pac Man portable arcade gane; is that right?
A Yes.
Q A del uxe seven-in-one oak ganme center, is that

one of your itens?

A Yes.

Q Sugar and spice wall accents?

A Yes.

Q Genui ne | eather wallets, correct?

A Yes.

Q So these are the types of itens you sell, unisex

brushed fl eece jackets, correct?
A Yes.
Q And as | understood your |and use expert's

opi nion, Alan Kracower, he's going to opine that LTD is
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neither retail nor whol esal e but sonmething in between
Is that your opinion of your --

MR, KOLAR: Objection to the Al an Kracower part
of the question. | don't think it's appropriate since

he hasn't been here to testify yet.
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BY MR KAI SER
Q Al right. Do you sell any itens --
MR, KAISER: | withdraw the question.
BY MR KAI SER
Q Does LTD sell any itens retail?
A No.
Q Does LTD ever collect a sales tax on any of the
items it sells?
A Rar el y.
Q How often does LTD collect sales tax on its
sal es?
A Maybe 1 percent or |ess.
Q Now, you woul dn't disagree that LTD is a
mai | - order house; is that right?
A We're a catal og house.
Q How woul d you distinguish a catal og house froma

mai | - order house?
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A We sell through a catal og, through the catal og
and the internet. Mail order, the interpretation is
nostly -- in nost cases they're retail. W're not a
retail operation. W don't sell to hones whatsoever.

Q | understand you sell only in lots of three or
nore, right?

A We're selling to businesses only.
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Q And busi nesses only, but principally you -- what

are the ways in which LTD receives its orders? You
nmentioned over the internet.

A Ri ght. Faxes.

Q Via fax.

A Tel ephone.

Q Tel ephone.

A And some fromthe mail.

Q Some through the mail. And you don't have a

showroomin the Bannockburn facility?

A No.

Q The way people see and are nmade aware of LTD s
products is either through the catalog or through the
display on the internet; is that correct?

A Yes.
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Q But LTD s business, there's no question about
it, it's selling goods, correct?

A Yes.

Q I nean, LTD doesn't generate 50 percent or nore

of it's income by providing freight services, does it?

A No.
Q Do you handl e products for catal ogs other than
LTD?
A No.
L. A. REPORTING (312) 419-9292
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Q So the products that are under your roof in
Bannockburn are exclusively LTD s products?
A You'll have to explain what exclusively LTD
products is.
Q Well, you don't have -- for instance, Land's End
doesn't have a little corner of your warehouse?
A No.
Q No ot her catal og sal e organi zati on | eases space
from LTD?

A No. No.
Q The LTD facility is devoted to facilitating the
sale of goods to its custonmers?

A Yes.
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Q I note that the last portion of the second
par agraph on the first page of Schomer's letter report
dated January 26, 1998, | believe that's Conpl ai nants'
Exhi bit 20 ,reads as follows --
MR, KOLAR: | lost you. Can you direct us to
where you're at again?
MR. KAISER Yes. [|'mon Schoner's letter
first page, mddle of the second paragraph.
BY MR KAI SER
Q The nmeasured | evels produced by LTD Commodities

as reported in the letter report by Acoustic Associ ates
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Limted also are listed in this table referring to a
tabl e on page 2.

This table shows that LTD Commpdities exceeds
the IPCB linmts in the 500, 1,000, 2,000 and 4,000 Hz
octave bans by one, five, nine and six decibels
respectively. At 2,000 Hz the anpbunt by which the
regul ation is exceeded is large. In the five octave
bans where the |inmt is nmet, it is met only barely.

Do you recall reading Professor Schoner's
summary of the results of Tom Thunder and Roger Harnon's

noi se measurenents?
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A Yes.

MR, KOLAR: bjection. That misstates --
because he's applying it to the Bto A and that's not
what the January 9th, 1998, report did. So it
m sstates -- it's --

MR. KAI SER:  You're saying Dr. Schomer nmisstates
Tom Thunder's report?

MR, KOLAR: No, mny objection is that he read it
and inplied or specifically said that the Thunder report
notes violations at the 500, 1,000, et cetera, |levels
when that's not what it did because the report was Cto
A.  Schoner's taking it and applying it to Bto A and

that's his conclusion for Bto A
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HEARI NG OFFI CER KNI TTLE: W th that
clarification on the record, do you object to the
guesti on bei ng answered?

MR, KOLAR: No, as long as that clarification is
on the record.

MR. KAI SER: Could we have the question read
back?

(Record read as requested.)

BY MR. KAl SER
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Q And you read that portion of Dr. Schoner's
letter sonetine by at |least the m ddl e of February 19987
A | read it, but don't agree that it represents

the tests that we did.

Q Do you recall what your reaction was when you
first read it and Dr. Schoner stated his opinion that
LTD was in violation of the Board' s numeric standard?

A My reaction was that he was classifying this as
a B versus a C and that's not the representation that we
have heard.

Q Who had you heard that classification fromas of
February of 1998?

A Well, originally fromDr. Schonmer. He, twice in
letters, had sent to us that we were a C operation, and

t hen when we nmet with Tom Thunder, we had di scussed that
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we're a C operation. So he's interpreting this thing
totally different than we believe LTD to be a C cl ass.

Q In light of -- | nean, | grant that you in
February of 1998 had reason to question or disagreed
with Dr. Schomer's opinion, but did Dr. Schoner's
opi nion in any way cause LTD to reconsider the manner in

which it was going to address the noise conpl aints?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A | don't believe so.

Q ' m showi ng you what |'m marking for purposes of
i dentification as Conplainants' Exhibit 22. It's a
letter from David Lothspeich to M ke Hara dated
February 18th, 1998, and ask you if you've seen that
before, M. Hara?

A Yes.

Q Did you receive a copy of this letter on or
about February 18th, 1998?

A Yes.

Q | note that the first paragraph reads as
foll ows, thank you for neeting with Lake Forest Al dernman
Mari anne Pekarek, P-e-k-a-r-e-k, Lake Forest city
manager Bob Kiely, K-i-e-l-y, and ne on Mnday,
February 16th, 1998, to review noi se conplaints agai nst
LTD Commodities by Lake Forest residents. Did you, in

fact, neet with those individuals on Monday, February

L. A, REPORTING (312) 419-9292
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16t h, 19987
A Yes.
Q It states in the second paragraph that as we

di scussed during this neeting, LTD is responsible for

i mpl ementi ng whatever operational or structural neasures
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are necessary to conply with the standards established
by the Illinois Pollution Control Board, paren, (IPCB),
cl ose paren, in order to neet the agreed upon April 1,
1998, deadline that may be beneficial for our respective
consultants to discuss the related issues directly.
Was there a discussion during that neeting of

LTD s responsibility for inplenenting whatever
operational or structural measures were necessary to
conply with the standards?

A There was a di scussion that we were going to
| ook into doi ng whatever we can to resolve their issues.

Q Do you renenber whether during the course of
that meeting you challenged Dr. Schomer's concl usion
that Thunder's data denonstrated LTD was in violation of
t he Board's standards?

A | don't recall

Q Do you see again that on the cc |ist once again
M. and Ms. Roti, M. and Ms. Kaufman and Ms. Leslie

Weber are copied on this letter?
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A Yes.
Q Did you take personal responsibility for

devel opi ng a response, or did you del egate that



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

responsibility to Jack Voi ght?

A | believe that with Jack nyself and | think that
our attorneys handl ed the response to the vill age.

Q And your attorney at that time was, anong
others, M. Kol ar?

A Yes.

Q ' m showi ng you what's been marked for purposes
of identification as Conplainants' Exhibit 23. It's a

letter from Schonmer & Associates to Tom Thunder dated

February 27th, 1998. |'masking if you've seen that
bef ore?
A | don't remenber if |'ve seen this or not. |

don't recall

Q I note that in paragraph 3 Dr. Schonmer sets
forth a nunber of nmitigation alternatives. Do you see
t hat ?

A Yes.

Q Three-A, putting absorbing material on the north
wal | above all the doors and on any other open wal
areas. To your know edge, M. Hara, has LTD put

absorbing material on the north wall of its Bannockburn
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facility above all the dock doors and on any other open
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wal

A

Q

areas?
No.

Has LTD put up a barrier wall that would be

absorbing on its south side and | ocated above the

retai

ning wall at the north end of LTD s dock facilities

i n Bannockburn?

A No.

Q Has LTD put absorbing material on the south side
of the retaining wall located at the north end of LTD s
dock area?

A No.

Q ' m showi ng you what |'m marking for purposes of

i dentification as Conplainants' Exhibit 24. It's a

printout of two E-mail nessages from John Sejud,

S-e-j

-u-d ,to Jack Voight, the first dated Tuesday,

March 3rd, the second dated Thursday, March 5th, 1998.

Have you seen these before?

A

Q

No, | don't recall seeing them

Do you renenber talking with Jack Voight in

early May of 1998 about the results of the investigation

M. Sejud had performed in an effort to find ways to

reduce dock noise?

A

I"'msorry. Could you repeat the question?

L. A. REPORTING (312) 419-9292
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Q The question was, in essence, did you talk with
Jack Voi ght about the information he had received from
John -- is it Sejud?
A Sej ud, yes.

Q Sejud, S-e-j-u-d?

>

Uh- huh.
Q Did you talk with Jack about that information?
A No. | don't recall that we tal ked about these,
rubberi zi ng the dock bunpers or anything like this.
Q And John Schinmel, he's one of the dock
supervi sors, is he not?
A He's one of the supervisors in the warehouse,
yes.
Q And how about Harri, Ha-r-r-i, Broman,
B-r-o-ma-n?
A Yes.
Q What is his position within LTD?
A He's a receive -- he's an inventory nanager.
Q Is it fair to say that M. Schinel and
M. Broman were being brought into LTD s internal
di scussions to try to find a way to reduce dock noi se?
A I don't know how Jack was using them
Q ' m showi ng you what |'m marking for purposes of

i dentification as Conplainants' Exhibit 25. It's a

L. A. REPORTING (312) 419-9292
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letter fromyou to Marvin Berman, trustee slash building
conmi ssi oner, village of Bannockburn dated March 9th,
1998. Is this a true and accurate copy of the letter
you wote to M. Berman on or about March 9th, 19987

A Yes.

Q I note that in one of the paragraphs you advise
M. Berman, quote, "the Christms seasons of 1996 and
1997 did put us into a situation of increased vol une
that required LTD to increase overtinme hours and
i ncrease second shift volunes."

Was that a true statenent that, in fact,
i ncreased volunme required LTD to i ncrease overtinme hours
and increase second-shift volunes at the Bannockburn
facility in 1996 and 19977

A | believe it did.

Q And | note it goes on to state that LTD
projected the Aurora facility would open during the
sumrer of 1998. Did the Aurora facility open in the
summer of 1998?

A No. It didn't open until probably October,
Novenber. W had occupancy -- we had the building in
our possession as of January, but we could not operate
it in shipping until OCctober

Q Was that the latter part of October 19987
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A Yes, | believe so, niddle Cctober.
Q Finally, you close by witing, quote, "we are
confident that these steps --
MR, KOLAR: Objection. | just realized that
this isn't by MKke.
HEARI NG OFFI CER KNI TTLE:  Sust ai ned.
THE W TNESS: Yeah, this is by Jack
MR. KAl SER: M mi st ake.
THE WTNESS: Yes, | just realized that.
BY MR KAI SER
Q But the statenents that Jack Voight -- and
apologize and | didn't nmean to m slead you or the Board.
| take it the statenent though that Jack Voi ght included
inthe letter to Marvin Berman that you just testified
to that there was this increased volune and that
required LTD to increase overtime hours that, in fact,
was a true statenent?
A Yes.
Q I am showi ng you what |'m marki ng for purposes
of identification as Conplainants' Exhibit 26. It's a
letter fromthe Huff Conpany to Jack Voight dated

March 10th, 1998. | want to know if you've seen this
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A Yes.
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Q Did you and Jack Voi ght discuss in March or
nore generally, the spring of 1998 the cost and
feasibility of building a noise wall along some portion
of the LTD property?

A We had di scussions of it, yes.

Q And in connection with those discussions, did
Jack Voi ght show you this letter proposal fromthe Huff
Conpany?

A We di scussed this number. | don't renenber if |
saw this particular letter.

Q Do you recall whether you ever nmet with any
representatives of the Huff Conpany, either David
Mtchell or Steve Mtchell?

A No, | don't believe |I have.

Q "' m now showi ng you what's been marked for
purposes of identification as Conpl ai nants' Exhibit 27,
which is a letter fromKaren Roti to Mke Hara dated
March 21, 1998. Did you actually receive a signed copy
of that letter on or about March 21st, 1998?

A Yes.
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Q Did you understand that as of March 21st, 1998,
Tony and Karen Roti still perceived noise fromLTD s
dock area to be a nuisance?

A Yes.
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Q ' m showi ng you what's been marked for purposes
of identification as Conplainants' Exhibit 28. It's a
letter fromyou to Karen Roti dated April 16th, 1998.
Did you, in fact, send the original of this letter to
Karen Roti on or about April 16th, 1998?

A Yes.

Q And was it true that we, neaning LTD, are
currently reviewing the results of extensive sound
studi es during the nonth of March and are putting
together a plan of action which we'll advise both you
and the village of Bannockburn at the first available
meeting in May. Was LTD, in fact, working on a plan of

action in April of 1998?

A Yes.

Q Were there any new el enents to that plan of
action?

A Not that | could recall

Q ' m showi ng you what's been marked for purposes
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of identification as Conplainants' Exhibit 29. It's a
letter from Karen Roti to you dated April 20th, 1998.
"Il ask you to take a look at that. Did you receive
the original of this letter on or about April 20th,
19987

A Yes.
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Q Did you understand that as of April 20th, 1998,
Karen Roti still felt that the noise fromLTD s dock
area was a nui sance?

A I was aware that she still was not happy, yes.

Q Well, did you read her second paragraph where
she states | hope you understand that | amtaking these
i ssues very seriously. They do and will continue to
have a serious inpact on the quality of ny life, ny

famly and my neighbors. Did you read that second

par agr aph - -
A Yes.
Q -- when you received the letter?

And so you understood, at |least, that she was
taki ng these issues seriously, didn't you?
A Yes.

Q And that she felt the noise fromthe dock was
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having a serious inpact on the quality of her life,
right?

A Yes.

Q And the quality of life of her fam|ly?

A Yes.

Q ' m showi ng you what's been marked for purposes
of identification as Conplainants' Exhibit 30. It's a

fax transmittal sheet from David Lothspeich to M ke Hara
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and Jack Voi ght dated April 23rd, 1998, and it attaches
a letter from Schoner & Associate to David Lot hspeich
dated March 16th, 1998.

M. Hara, did you receive a copy of this fax

on or about April 23rd, 19987

A | don't recall if |I received this or not.

Q You're not certain if you' ve ever received this
letter?

A No. | don't recall it.

Q | note that on page 2 of Dr. Schoner's letter

that was sent to the village of Bannockburn and
forwarded to LTD by David Lothspeich that Dr. Schoner
writes as follows, and again this being March 16t h,

1998, it is nowtinme to mtigate the known neasured
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noi se i npact. The sinplest neans to reduce the noise
inmpact is to install noise mitigating structures |ike
barriers and to install sound absorbing materials and/or
to elimnate nighttine operations, paren, (after

10 p.m), close paren, so that LTD Commodities woul d
only need to neet the IPCB daytine limts. A barrier
wal | would go on the present retaining wall, and
absorbing material would be placed on the south side of
the LTD building, the north side of the retaining wal

and the north side of the barrier wall?
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MR. KOLAR: | have an objection that there's no
foundati on David Lothspeich sent this and his question
says David Lothspeich sent this to LTD, et cetera, so
it's inmproper then to read a | engthy passage fromthe

| etter when he hasn't established the foundation.

MR, KAISER: Well, let nme ask -- if | may just
foll owup a couple of questions in aid. | want to see
if he --

HEARI NG OFFI CER KNI TTLE: Okay. We'll address
your -- if this doesn't rectify, you can nove to strike.

BY MR. KAl SER

Q Did you at any tine, M. Hara, becone aware that
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Dr. Schomer was recomendi ng LTD install noise

mtigation structures?

A No, | wasn't aware of this.

Q You weren't aware of this letter?

A | don't believe so, no.

Q Jack Voi ght never told you what Paul Schoner was

reconmendi ng?

A Again, | don't recall this letter. There has
been many di scussions regarding barrier walls between
Schoner and Thunder.

Q And you're not certain whether you' ve seen this

letter?
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A No.
Q Now, you --
MR, KOLAR: Can | strike that |engthy question?
HEARI NG OFFI CER KNI TTLE: Are you noving to
strike the reading which is page 3 of this exhibit
starting with the sinplest neans to -- no -- it is now
time to mtigate the known nmeasure noi se inpact?
MR. KOLAR: Right.
MR. KAISER: Do you have a response to that

M. Kaiser? |It's the passage you read.
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MR. KAI SER:  Yeah, | recognize that. |'mjust
trying to see if there's anything within the docunent
that would allow ny to --

BY MR KAI SER
Q What is -- do you know what the fax nunber is --

HEARI NG OFFI CER KNI TTLE: Hold on a second. Is
this your response?

MR. KAl SER:  Yes.

HEARI NG OFFI CER KNI TTLE: Are you going to
respond or are you seeking | eave to ask sone further
questions before | rule on this?

MR. KAISER What | would like to do is

determ ne whether, in fact, this docunent -- whether

M. Hara can tell us whether this docunent was received
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by LTD. And what |I'd like to do is ask hi mwhether the
fax nunber that's shown up at the top is, in fact, one
of LTD s fax nunbers.

HEARI NG OFFI CER KNI TTLE: Do you have any
response?

MR. KOLAR: | don't have an objection to him
aski ng that question.

HEARI NG OFFI CER KNI TTLE: |Is that going to alter
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your nmotion to strike if it is an LTD fax nunber?

MR. KOLAR: | don't think so because he said he
doesn't recall seeing it, so | think it's inproper for
Steve just to read | engthy passages into the record.

HEARI NG OFFI CER KNI TTLE: Yeah, | agree and |I'm
going to sustain that notion to -- grant that notion to
strike and instruct the Board that the passage starting
with, it is nowtime to mtigate the known, and ending,
I think with talk of the barrier walls be stricken. You
can go ahead and ask the fax question.

MR. KAI SER:  Thank you, if | may.

BY MR KAI SER

Q Do you see, M. Hara, at the top of that
docunent, which is Conplai nants' Exhibit 30, the fax
cover sheet from Lothspeich to you and M. Voight. That

fax nunber, (847) 945-8496, is that one of LTD s fax
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numnber ?
A What fax numnber?
Q At the top, the fax confirmation. |'mjust
trying to determine if that's Bannockburn sendi ng nunber
or if that's your receiving nunber?

A | don't believe that's our nunmber, but | don't
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know what that number is.

Q If | were to send you a fax, what nunmber would
you tell me to send it to?

A 604-7627.

Q Thank you. Now, please correct me if |I'm wong,
but is it chief operating officer?

A Yes.

Q Chi ef operating officer of LTD compdities, and
as | understand it, the president of LTDis

M. Leibowitz, correct?

A Ri ght .

Q And ultimately he's the person you report to,
right?

A Yes.

Q And if you recall your deposition testinony

correctly, when you were served with a copy of the
conplaint in this action, at that point you told

M. Lei bowitz about the conplaints fromthe neighbors;
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is that right?
A Yes.
Q But other than that one commrunication with

M. Leibowitz, you' ve pretty much left himout of this
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noi se issue; is that right?
A Yes.

Q And really the buck stops with you on this,

right?
A Yes.
Q And if you decided that a noise wall was

required, you would have the authority to order a wal

built, right?

A Yes.
Q And as you sit here today, you're not persuaded
a noise wall is either required by law or even, if not

required, appropriate; is that right?

A Yes.

Q And you' ve tal ked with Jack Voight about the
deci si on whether to build a noise wall?

A Yes.

Q And you' ve tal ked with Tom Thunder about whet her
to build a noise wall?

A Yes.

Q And, in part, in your discussions with
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M. Voi ght and M. Thunder, you've considered what Pau

Schoner says about a noise wall?
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A Yes.
Q And | take it you've probably even given sone
brief consideration as to what |llinois Environmental

Protecti on Agency's noi se advisor, Greg Zak, thinks
about a noise wall; is that correct?
MR, KOLAR: bjection, foundation as to whether

he knows --
BY MR KAl SER:

Q Do you know who Greg Zak is?

A | know the nane. | don't know -- | know he's
invol ved with this case.

Q Al right. But at least the village of
Bannockburn's noi se consul tant, Paul Schomer, you knew

he was involved in this case?

A Yes.

Q You' ve seen letters from Paul Schoner?

A Yes.

Q You saw the -- first he says it's a C and then

he says it's a B class, right?
A Ri ght .
Q And in the January of '98 letter he says LTD is

in violation -- they're a Class B and they're in
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violation of the Class B standards, right?

A Yes.
Q What you're telling me is that on the issue of
the noise wall, to the best of your know edge, neither

M. Voi ght nor M. Thunder brought to your attention
Dr. Schoner's recommendations as set forth in his
March 16th, 1998, letter?

A | told you |l don't recall if he did or didn't,
but I don't renmenber seeing this letter ever.

Q Well, now, about ten minutes ago | read a
| engthy portion of this letter into the record. You
recall that, right?

A Yes.

Q And you understood that M. Knittle, the Hearing

O ficer, struck ny reading, right?

A Yes.

Q But you had a chance as | was reading it,
presune, to follow along with the text of Dr. Schoner's
letter of March 16th, 1998?

A Yes.

Q And did anything that you read while you were on

the stand here today cause you to reconsider your
position with respect to the noise wall?

A As far as putting it in?

L. A. REPORTING (312) 419-9292
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Q Yes.
A No.
Q So if you weren't aware of Dr. Schoner's

recommendation in April of 1998 when David Lot hspeich
appears to have faxed a copy of Dr. Schonmer's letter and
recommendation to both you and M. Voight, you are this
afternoon, aware of what Dr. Schomer was reconmendi ng as
far back as March of 19987
A Yes.
Q And you' ve had a chance, however briefly, to
Dr. Schoner's statenents and recomrendati ons?
A Very briefly.
Q And at least in the nonment you've had to review
that, you're rejecting those; is that correct?
A Yes.
HEARI NG OFFI CER KNI TTLE: Sir, what are you here
for?
MR, HARMON: |'mhere for -- it's a hearing on a
noi se probl em
HEARI NG OFFI CER KNI TTLE: You are in the right
room This is the hearing.
MR. HARMON: LTD Commodities?
HEARI NG OFFI CER KNI TTLE: Yes, Roti, Rosenstrock

and Weber versus LTD Commodities. What's your nane,
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sir?

MR, HARMON: Roger Har non.

MR, KAISER: If we could just go off the record
for a second.

HEARI NG OFFI CER KNI TTLE: Let's go off the
record for a second.

(Di scussion had off the record.)

HEARI NG OFFI CER KNI TTLE: | just want it on the
record -- his name again?

MR, KOLAR: Roger Harnon.

HEARI NG OFFI CER KNI TTLE: Roger Harnon, he is
going to be the next witness for the conpl ai nants?

MR. KAl SER:  Yes.

HEARI NG OFFI CER KNI TTLE: And neither party
wants to nove to exclude this w tness while the other
witness, M. Hara, is testifying?

MR. KOLAR: Correct.

HEARI NG OFFI CER KNI TTLE: M. Kai ser?

MR. KAISER: Yes, | agree. | don't need to
exclude him |'mnot asking you to exclude M. Harnon.

HEARI NG OFFI CER KNI TTLE: You can conti nue your
exam nation then of M. Hara. | should have noted al so

for the record that after the |lunch break, there are
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anybody el se here accept for M. Hara and the new
Wi tness who you will be testifying.
BY MR KAI SER
Q M. Hara, |'mnow going to show you what's been

mar ked for purposes of identification as Conpl ai nants'
Exhibit 31. It's a letter from Tom Thunder to Jack
Voi ght dated May 19th, 1998. Did you ever see a copy of
that letter?

A Yes, | believe | have.

Q Do you recall whether it was on or about
May 19th, 19987

A | don't recall the date.

Q Wuld it have been in that rough tinme frane,
spring of 19987

A. | guess so.

Q And, again, this indicates that at that tine
LTD, at least in the person of Jack Voight, was
consi dering whether it was appropriate to construct a
noise wall; is that right?

A Yes.

Q And you al so, as the final decision-nmker, were
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consi dering whether to construct a noise wall; is that

right?
A Yes.
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Q And you don't recall in particular whether you

consi dered the information contained in M. Thunder's
letter of May 19th in deciding whether to build a noise
wal | ?

A This was part of the information that we were
putting together to nmake that decision, yes.

Q Al right. So you did consider it; is that
right?

A Yes.

Q And | note that that letter states the budget
figure of the Huff Conpany was based on a 15 foot high
by 250 feet long barrier. This figure is conplete and
i ncl udes engi neering support, panels and installation
Using a budget figure of $42 a square foot, it appears

that the LTD barrier would run about $120,000; is that

correct?
A Yes.
Q Now, |'m showi ng you what's about to be narked

for purposes of identification as Conplainants’
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HEARI NG OFFI CER KNI TTLE:  32.
BY MR KAl SER:
Q -- 32, aletter from Tom Thunder to Jack Voi ght

dated June 5, 1998. |'m showi ng you that and asking you
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if you saw that in June of 1998?

A Yes.

Q And | note that it states based on a 375 foot
long barrier that maintains a 13 foot height relative to
the grade | evel of the staging area and an absorptive
side with |ong-term weat her protection, | estimte the
cost to be $115,000. Was this one of the documents you
considered in determ ning whether or not to build a

noi se wal | ?

A Yes.
Q "' m now showi ng you what's been marked for
purposes of identification as Hara -- Conpl ai nants'

Exhibit 33, a letter fromMchael Hara to M ke G utza,
Gr-u-t-z-a, president, village of Bannockburn dated
June 29th, 1998. Is this, in fact, a true and accurate
copy of a letter you sent to M. Gutza on or about

June 29th, 1998?
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Q And | note that the letter states Jack Voi ght
and | held a neeting with M. and Ms. Roti on Friday,
June 12th in an attenpt to resolve their conpl aint
regarding LTD s operations.

Did you, in fact, nmeet with Jack Voi ght and

M. and Ms. Roti on Friday June 12th, 19987
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A | believe we did.
Q As you sit here today, do you have a clear
recollection of a neeting with --
A Yes.
Q -- M. and Ms. Roti?
A Yes.
Q It goes on to state, we advised the Rotis of the

many new policies and procedure that LTD woul d be
conducting to help resolve the situation. The policies
and procedures are as follows, and then you list the
policies and procedures one through four; is that right?
A Yes.
Q The final paragraph -- not the final, but the
next paragraph states, we al so advised the Rotis that we

have researched into building a wall that will be
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approximately 100 to 150,000 to install. All of the
contractors that we contacted woul d not guarantee the
noi se |l evel would be reduced to the Roti's satisfaction
therefore, we do not plan to pursue this.
And was that, in fact, the conclusion you had

reached by June 29th of 19987

A Yes.

Q And how did you -- first off, other than Tom

Thunder, who did you talk with about perfornmance of the
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noi se wal | ?
A Tom Thunder was the only person |'ve tal ked to.
Q And it was the conversations with Tom Thunder

that |l ed you to the conclusion that we could not
guarantee the noise | evel would be reduced to the Roti's
sati sfaction?

A Plus the fact that we -- that we were not in
violation of anything and also the fact that this was
going to cost in excess of $150,000 to build a wall

Q Now, | don't nean to tell LTD how to spend its
nmoney, but LTD is sitting on a piece of property
that's -- do you have an idea of what the fair narket

val ue of the LTD property is today?
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A No, | don't.

Q Al right. But you bought the northern parce
with the existing warehouse back in the md-'80"s for
6.6 mllion, right?

A Yes.

Q And then what did you pay for the south parcel?

A 3.9.

Q 3.9 mllion. So we're about at 10.6 million
right there, right? And then it was your testinony that
t he warehouse addition was an additional al nost

2 mllion?
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A Yes.

Q Approxi mately $13 mllion piece of property and
buil ding, if we use sonmewhat dated numbers, right, not
accounting for appreciation over the last five years; is
that right?

A Go ahead.

Q Well, are ny figures right or wong?

A Go ahead. |I'mfollowi ng you. Go ahead.

Q Al right. | take it you agree with those
figures, right?

A The cost that you pointed out, yes.
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Q And this noise wall, they're telling you it's
going to cost as much as maybe 150, 000, and price al one
was the reason you decided not to build it?

A No. It was a conbination of issues. One was
that our sound experts told us that the Rotis stil
woul dn't notice any difference and be satisfied that
this woul d take care of any concerns they had.
Secondly, there was a cost, and, thirdly, we're not in
violation with anything to put out that kind of npney.
And the cost that we're hearing nowis not $150, 000.
It's as nmuch as $300, 000.

Q Well, who are you hearing that cost fronf

A Through Jack Voi ght.
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Q So you don't know where Jack is getting that
i nformation?
A | believe he's talking to the various
contractors that we've been investigating wth.
Q And has Tom Thunder ever cone back to you and
said, gee, M. Hara, |'msorry. | think |I msled you.

| think the noise wall would actually reduce noise
significantly?

A No.
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Q Did you get the sense after your nmeeting with
the Rotis in late June of 1998 that they were
di ssatisfied with LTD s efforts to reduce noise?

A Yes.

Q ' m showi ng you what's been marked for purposes
of identification as Conplainants' Exhibit 34. It's a
copy of the conplaint in this matter with a cover sheet
si gned by Anthony and Karen Roti dated July 18th, 1998.
Did you receive a copy of the conplaint sonetinme in July
or August of 1998?

A Yes.

Q ' m showi ng you what |'m marking for purposes of
i dentification as Conplainants' Exhibit 35. It's a
letter from Tom Thunder to Jack Voi ght dated

Sept enber 30t h, 1998.
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Agai n, the subject generally is the noise
wal | and whether or not a noise wall would reduce
transm ssion of noise fromLTD s dock area to the
residents to the north. Do you recall whether Jack
Voi ght forwarded a copy of Tom Thunder's Septenber 30t h,
1998, letter to you?

A | believe |'ve seen this letter.
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Q Do you see towards the niddle of what's the
first full paragraph, in critical cases, we recomrend a
second opi ni on where anot her noi se consultant woul d be
given the data and asked to arrive at an independent
assessnment. If the two assessnents are within a couple
of DB, then you ought to expect good confidence.

Do you understand what M. Thunder was
tal ki ng about there?

A No.

Q Did you ever call M. Thunder and say, Tom what
are you tal king about here in this letter of
Sept enber 30t h?

A No. Jack was handling this with him

Q But ultimately it was your decision whether or
not to build the wall, right?

A Yes.

Q Then it's ny understandi ng of your testinony
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this afternoon you didn't fully understand what
M. Thunder was tal king about in his letter of
Septenber 30th; is that accurate?
A Yes.

Q "' m showi ng you what |'m marking for purposes of
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i dentification as Conplainants' Exhibit C36. It's noise
cal cul ations performed by Tom Thunder in an effort to
determ ne the extent to which a noise wall would reduce
noi se transm ssion fromLTD s dock area to the Rot

property. Did you ever see this docunent before today?

A | don't recall this one, no.
Q Do you ever recall a conversation with Tom
Thunder where he told you, |'ve run sonme nunbers and

think I can tell you approximately to what degree a
noi se wall woul d reduce noise transmni ssion?

A We' ve discussed if the wall would reduce noise
transm ssi on, yes.

Q And did M. Thunder ever tell you the results of
his effort to quantify just how much or how effective a
noi se wall would be, to what degree it would reduce
noi se transm ssion fromLTD s dock area to the residents
to the north?

A No. No. The only thing he said was that, you

know, decibels are a technical term nology, that the
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peopl e woul d not appreciate the value of a wall being
put up.

MR. KAISER: Let the record reflect we're
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heari ng a backup warni ng beeper
BY MR KAI SER

Q ' m showi ng you what's been marked for purposes
of identification as Conplai nants' Deposition
Exhibit 37. It's a figure showing LTD Corporation.
It's a one-page figure showing LTD Corporation in
relation to the Roti, Rosenstrock and Weber househol ds.
Do you see where LTD is located on this docunent?

A Yes.

Q Could | ask you, with the highlighter, to trace
the footprint of LTD s existing structure?

A (Wtness conplies.)

MR. KOLAR: Just for the record, while he's
doing that, are you representing that these little
footprints of the houses are the three conpl ai nants'
houses.

MR. KAISER: To the best of ny understanding,
yes.

HEARI NG OFFI CER KNI TTLE:  And which --

MR, KOLAR: | think | question himon that. |

think he's in error on one of them
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MR, KAISER: | won't go that far, but let's get
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LTD on there.

THE W TNESS: You're asking nme to trace our
bui | di ng.

MR. KAI SER:  Yeah, trace LTD s buil di ng.

HEARI NG OFFI CER KNI TTLE: Just for the record,
which way is north on this?

THE WTNESS: North is toward the houses. The
building is to the south.

MR. KAI SER: The building is south and north is
pointing -- if LTDis at the bottom then north is at
the top of the page.

BY MR KAI SER

Q And could you, M. Hara, either with the yell ow
mar ker or with the pen |I'm handi ng you, show nme where it
was you stood with M. Voight |ast week at approxi mately
9 p.m to listen to LTD dock noi ses?

A (Wtness conplies.)

Q And could you, in some way with this pen
perhaps indicate that that was where you stood in
October of '99, maybe note it 10/99?

A October of -- just now?

Q It would have been just last nonth, yeah, so it

woul d be 10/99. And if you could show nme on this

L. A. REPORTING (312) 419-9292
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di agram where it was you nmentioned the two tines that
you drove over to the vicinity of the Roti, Wber and
Rosenstrock residences, where it was that you parked
your car and where it was you got out and |listened to
t he noise?

A This is the road that goes in front of their
house?

Q Yes.

A (Wtness conplies.)

Q And t hose again as best we can determ ne was
probably 1997; is that right?

A | can't recall, yes, probably.

Q Coul d you just put with the pen, 19977

A (Wtness conplies.)

Q And just indicate, because we may have ot her
people mark this, if you could put your initials MH by
those | ocations?

A (Wtness conplies.)

Q And for the Board's benefit, although there will
be nmore testinony in this regard, the dock areas are
| ocated along the entire essentially three-quarters of
the north face of LTD s building, right?

A It's approximately right, yes.

Q And this little area sticking out on the west

L. A. REPORTING (312) 419-9292
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side, those are the offices, right?

A Yes.

Q And when we've tal ked about a parking |ot, where
until LTD posted a guard, trucks would drive up into the
north parking lot, that's this area just below the
property |line, correct?

A Yes.

Q And you could see on this diagramwhere it
i ndi cates Lake Forest and Bannockburn and that hard
yellow line is apparently the mnunicipal border; is that
right?

A Yes.

MR, KAISER: If | may just have a m nute,
M. Knittle, to review nmy notes.
HEARI NG OFFI CER KNI TTLE: Let's off the record
for a second.
(Di scussion had off the record.)
BY MR KAI SER
Q M. Hara, now back to that issue of just what it

is LTD does. LTD does not own any semitractors; is that

correct?

A That's correct.

Q LTD does not own any senmitrailers; is that
correct?
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A That's correct.

Q LTD does not enploy any |ong-haul truck drivers;
is that correct?

A That's correct.

Q LTD does not enploy the driver of the yard
spotter or yard pig; is that correct?

A That's correct.

Q LTD does not |ease its warehouse capacity to any
other entities; is that correct?

A That's correct.

Q LTD s principal revenues are derived by the sale
of the products listed either in its catalog or on its
web site; is that correct?

A Yes.

Q If LTD stops selling these products tonorrow,
woul d it have any other revenue sources?

A No.

Q LTD does not manufacture anything at its
Bannockburn facility?

A That's correct.

Q LTD does not contract with other catal og houses

to forward freight on their behal f?
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A No.
Q The operations that take place at the
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Bannockburn facility are all in direct support of LTD s

work as a sal es organization; is that correct?

A Yes.

Q When LTD was applying to the village of
Bannockburn to expand the warehouse facility back in '87
and ' 88, 1987 and 1988 --

A Yes.

Q -- it subnmitted plans that tal ked about a
war ehouse expansion, did it not?

A Yes.

Q And in the course of your deposition testinony
when we tal ked about where the goods were stored, where
orders were picked, you routinely used the expression
t he war ehouse, did you not?

A Yes.

Q And that big area that if we | ook at that graph
I mean, this essential cube with the bubble on the south
end, that is principally warehouse space, is it not?

A It's packaging and distribution warehouse space,

yes.
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Q Al right. And you have enpl oyees who are
descri bed as warehouse supervisors, correct?
A Yes.

Q Do you have anyone enpl oyed by LTD whose title
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is freight forwardi ng supervisor?

A No.

Q Do you have anyone enpl oyed by LTD whose job it
is to sell freight forwarding services to entities other
than LTD?

A No.

Q When LTD subnitted plans for expanding its
facility in 1994 and 1995, again, the architects
routinely refer to those plans as plans for the
war ehouse expansi on, did they not?

A Yes.

Q And when LTD talked with the village of
Bannockburn about what it was intending to do by way of
expansion in 1994, it told the village of Bannockburn it
wanted to expand its warehouse; is that right?

A Yes.

Q And ultimately the village of Bannockburn

permtted LTD to construct an addition to its warehouse



19

20

21

22

23

24

10

11

12

13

14

15

16

facility, did it not?
A Yes.
MR. KAl SER: Thank you, M. Hara. | have no
further questions at this tine.
HEARI NG OFFI CER KNI TTLE: Let's go off for a

second.
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(Di scussion had off the record.)
(Recess taken.)
CROSS- EXAM NATI ON
by M. Kol ar
Q M ke, let nme show you Respondent's Exhibit 88,
and in the nmddle here above the sticker at 88, is that
the LTD facility?
A Yes, it is.
Q And to the left side sort of the darker roof,
that's the original building built by FMC?
A Yes, it is.
Q And to the right that's the 1987 addition?
A That's correct.
Q And to the right of the sticker, this street
going north and we see kind of a little circle here,

that's Lakeside Drive?
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A Yes.

Q Does LTD own Lakeside Drive?

A No.

Q I's that public?

A Yes.

Q And this is Route 22 to the south, correct?
A Ri ght .

Q And we have the tollway directly west, right?
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A Yes, and the ranp where the tollbooth is is just
adj acent to the LTD property.
Q Right. We'll look at the 1999 one, but to the
sout hwest of the LTD building, is there a tollbooth?
A Yes.

Q And that's shown here on Exhibit 88 as well

right?
A Yes.
Q So trucks that come to your facility and | eave

your facility they necessarily have to use Route 227
A Yes.
Q And Lakesi de Drive?
A Ri ght .

Q And would it be accurate to state that al
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revenues generated fromthe Bannockburn facility are
connected to trucks bringing the product to the building
and trucks taking the product away?
A. 100 percent.
MR. KAI SER:  Obj ecti on.
HEARI NG OFFI CER KNI TTLE: Obj ection, M. Kaiser?
MR. KAISER No. | withdrawit.
HEARI NG OFFI CER KNI TTLE:  Proceed.
BY MR KOLAR:

Q Now, this light colored roof on Exhibit 88,
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again, that's the 1987 addition, right?
A That's correct.
Q Di d Bannockburn attach any conditions related to

LTD conpl eting that 1987 addition?

A No. That building was a pre-existing plan that
was done when FMC designed the entire site that there
was always going to be that addition put in at sone
later point in tine.

Q And on this Exhibit 88, directly to the north we
can see this house here?

A Yes.

Q You understand that to be the house the Rotis
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eventual |y bought?

A Yes.

Q And directly to the east of LTD, we have an
of fi ce buil ding?

A That's Corporate 100.

Q So north of this |ake is Corporate 1007?

A Ri ght .

Q And this parking lot north of Corporate 100, is
that your parking lot?

A No, that's Corporate 100.

Q So who el se uses Lakeside Drive besides LTD

enpl oyees?

L. A. REPORTING (312) 419-9292
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A Corporate 100 has a tremendous anount of cars,
some truck traffic and some garbage truck traffic. The
office building just to the south of LTD, that's that
white kind of like -- yes, where you' re pointing to now,
the cross-nmarked area, those are lowrise office
bui l di ngs. They al so use Lakeside Drive.

Q Those are located just to the northeast of
Route 22 and Lakeside Drive?

A Right. And today now there's a new road that's

just been built that's handling the office traffic for



11

12

13

14

15

16

17

18

19

20

21

22

23

24

anot her building that was just built.

Q Now, | et ne show you another area what we've
mar ked as Respondent Exhibit 89. Again, do you
recogni ze on here the original FMC building and the 1987
addi tion?

A Yes.

Q And where | put the Exhibit 89 sticker, what is
t hat ?

A That's the new addition that was put in in 1995
| believe it was.

Q And directly east of this lake, is there a new
of fice building now?

A Yes, a brand new office building that was built

with a road exiting on to Lakeside Drive.
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Q And that would be this building that is --

A V shaped.

Q -- V shaped, correct? That building is now
conpl ete?

A It's still in the final phases. 1t's not open
yet, no.

Q And for the record, this aerial, 89, is from

March 1999. So the trucks that cone to LTD, they cone
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down Lakeside Drive and they make this turn to the left
at the northeast corner of your building, right?

A Correct.

Q And they go down into this area where we see a

nunber of trailers, correct?

A Ri ght .

Q And this is called the staging area?

A That's correct.

Q And these trailers, you could see the top of

themin this aerial?
A Yes.
Q Now, is that area the elevation bel ow the
el evation to the parking lot to the north?
A Yes, it is.
Q Can you wal k along the top of this staging area

and | ook down?
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A Yes. There's a sidewalk up there and a
screening of trees to kind of hide the | ook of the
trucks.
Q These little kind of dark dots are what type of
trees?

A Li ke evergreens, there's a long row of them
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Q And in terns of things you nentioned, good
nei ghbor policy, directly to the northeast of the
nort heast corner of the building is that approxi mately
where you have a guard stationed now?

A We have a guard, and we have also a steel gate
that he can raise and | ower which limts any kind of
truck traffic fromgoing up there as well as linmts any
cars from going there that don't bel ong.

Q So at one point you |earned that truckers were
going into this auto parking lot --

A Yes.

Q -- to the north close to the Roti hone?

A Yeah, nostly at night. Wen the parking |ot had
cars init, they weren't able to do that. And at night,
we have very few cars in that lot, so they were pulling
up there and parking their trucks and |eaving their
engi nes runni ng, and we stopped that.

Q So LTD took actions to make sure the truckers

L. A. REPORTING (312) 419-9292
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stayed down in this truck staging area?
A Absol utel y.
Q Now, on Exhibit 89, this is again the 1994-95

expansion, right?
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A That's correct.
Q Di d Bannockburn have any conditions relating to
retail activities when you built that addition in 94-95?
A W weren't allowed to have any retail activities
in the building what soever.
MR. KAI SER:  Obj ection, foundation.
HEARI NG OFFI CER KNI TTLE:  Sust ai ned.
BY MR KOLAR:
Q You recall seeing the public docunents, the
ordi nances that Bannockburn prepared relating to

approval of your 1994, 1995 war ehouse expansi on?

A Yes.

Q And you | ooked those over?

A Yes.

Q And in those ordi nances, did you see any

restrictions on LTD being able to conduct retai
activities in the building?

A Yes. We were not allowed to do retai
activities.

Q Let's go back here to what |'ve marked as

L. A. REPORTING (312) 419-9292
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Respondent's Exhibit 86, which is the aerial dated

April 22, 1980, and that was before LTD owned the site,
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right?

A Yes.

Q And in the upper left-hand corner, is that the
LTD buil di ng, what was the LTD buil di ng when you first
bought it?

A It was the FMC buil di ng, yes.

Q This right here?

A Yes. That's the original warehouse and the
of fice.

Q So where I'mwiting FMC, that was the origina

bui | di ng?
A The original building and the office adjacent to
it.
Q So your office has never been expanded, right?
A Correct.
Q And it shows conpletely vacant to the north to

the FMC building, right?

MR. KAI SER:  Obj ection, | eading.

HEARI NG OFFI CER KNI TTLE: M. Kol ar, do you have
a response?

MR, KOLAR: No. | don't have a response. [|'l]|

just restate it if you want.

L. A. REPORTING (312) 419-9292
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HEARI NG OFFI CER KNI TTLE: Yeah, if you could
restate it and save ne the trouble.
BY MR KOLAR:

Q M. Hara, do you see any houses directly north
of the FMC parking |ot?

A No. There are no houses there.

Q Now, M. Hara, this Conplainants' Exhibit 22 of
February 18th, 1998, letter from David Lothspeich to
you, do you see in the |ast paragraph where he says that
if you fail to provide enpirical results by April 1,
1998, the village will direct Schoner & Associates to
performa conpletely new study including recomendati ons

at LTD s cost. Do you see that?

A Yes.
Q Di d Bannockburn ever, to your know edge, have
M. Schomer do a conpletely new study and bill your

conmpany for it?

A No.

Q Now, let's talk about the existing LTD buil ding
alittle nore here. Using this exhibit, Exhibit 88, now
M. Kai ser asked you if you have a -- if you recall a
cafeteria and you said yes.

A Yes.

Q And the office is -- the office that you have is

L. A. REPORTING (312) 419-9292
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this thing to the west of the original building, right?
A That's correct.
Q And this whole area, the '76 building, the '87

buil ding and the '94 building, is that the warehouse?

A It's our warehouse packing facility, yes.
Q And in terns of square footage, does that
war ehouse packing facility -- is that the | argest

activity perfornmed by LTD at the Bannockburn site in
ternms of footage?

A There's 350,000 square feet of warehouse packing
facility, and there's 50,000 square feet of office.

Q So these trucks we see in the staging area, the
docks are actually to the south here, right?

A Correct, all of themare

Q So when a truck is backed up agai nst one of
those docks filled with merchandi se, packages, what do
t he enpl oyees do, basically?

A They unl oad the boxes, put themin our warehouse
and then repackage them and ship them back out.

Q So sonebody will go in and pick packages?

A Pick and rebox it and repack and put it back on
the truck to be shipped out.

Q And the truck will drive away down Lakeside

Drive to Route 22?
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A And usually back to the tollway or sonething,
yes.

Q And on this -- M. Kaiser never showed it to you
as an exhibit, but, at some point, did you ask ny | aw
firmto prepare a response to Bannockburn regarding the
Cclassification, B classification and other things?

A Yes.

Q And you recall getting a copy of that letter?

A Yes.
Q So in the end -- let me show you Respondent's
Exhibit 26. | apologize. These are a little dark

because the stickers are brown, but the original you
coul d see

HEARI NG OFFI CER KNI TTLE: Okay.
BY MR KOLAR:

Q Respondent's Exhibit 26, a May 4th, 1998,
letter, on the |ast page it says you've got a carbon
copy.

A Yes.

Q Did you get a carbon copy in early May 19987

A Yes, | did.

Q And you directed ny law firmto review the

situation and prepare a response to Bannockburn's
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A Yes.
Q And di d Bannockburn ever take any actions
agai nst LTD for violation of ordinances relating to the
noi se?
A No. After they reviewed your letter --

MR. KAI SER:  Obj ection, foundation, calls for
specul ati on.

HEARI NG OFFI CER KNI TTLE: The first part of his
answer is not objectionable, but |'massum ng you're
objecting to his explanation.

MR. KAl SER:  Yes.

MR, KOLAR: |'mjust interested in the first
part which is | guess no.

BY MR KOLAR:

Q Bannockburn never took any action against LTD to
your know edge?

A No. They reviewed this letter and didn't take
any action after that.

Q Now, this entire 400,000 square foot warehouse,
is there any foot in that warehouse that's devoted to

publ i ¢ war ehousi ng?
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Q Now, before this 1994 addition was built, did

you have any -- and before Aurora, did you have any
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public warehouse facilities or any other facilities that
hel ped you with storing the merchandi se?

A Yes.

Q And where was that?

A We had many different places. | don't know the
| ocati ons of where they were at, but we had different
publ i ¢ warehouses that supported our warehouse.

Q So it would be accurate to state that before the
1994 addition, not every truck relating to LTD s
busi ness cane to the Bannockburn facility?

A That's correct, probably about 50 percent of

t hem
MR. KAI SER:  Obj ecti on.
BY MR KOLAR:
Q Did you ever have a facility in Libertyville

before the 94-95 expansi on?
A Yes.
HEARI NG OFFI CER KNI TTLE: Hol d on.

MR. KAI SER: Objection as to foundation for his
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50 percent of the trucks probably didn't go to the
Bannockburn facility.

HEARI NG OFFI CER KNI TTLE: M. Kol ar, do you have

anyt hi ng?
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MR. KOLAR:  No.
HEARI NG OFFI CER KNI TTLE:  Overrul ed.
BY MR KOLAR:
Q Does LTD Commmodities accept credit card sal es?
A No.
Q Do you buy mailing lists?
A Yes.
Q Do you buy residential mailing lists?
A Yes.
Q How do you sell -- you nentioned the businesses.
How do you sell to businesses?
A We sell through our catalog and through our web

site today by nmiling catal ogs out to businesses and
offering in quantities, three or nore, to their business
for either resale or pronotions within their conpanies,
but we only sell to businesses and we sell on open

account basis, no credit cards.
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Q And what does open account nean just for the

record?
A Open account nmeans we bill them W ship the
nmer chandi se and we send thema bill and they pay us

within our terms.
Q And in terns of orders, | guess unless it's a

proprietary, is there any particul ar average doll ar
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amount to an order?

A The orders right now going through Christmas are
probably in excess of over $100. They're over $200
real ly.

Q Your office is located in the original office
bui l di ng, right?

A That's correct.

Q In fact, are you on the first floor at the far
nort hwest corner?

A Yes.

Q Can you hear trucking dock noise in your office?

A No.

Q Now, as chief operating officer of LTD, you've

menti oned you' ve had occasions to walk in the truck

staging area, right?
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A Yes.

Q And have you had occasion to walk on the
si dewal k which is above the staging area?

A Yes.

Q And have you been there when a trailer has been
backed into the staging area?

A Yes.

Q And there's sonme |ike wooden and spring

constructed bunpers back there; is that right?
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A They' re backstops, yes.

Q |'ve got sonme photos, but |I'lIl show those to
M. Voight. Did you ever notice |like the ground shake
when a trailer was backed into one of those bunpers?

A No.

Q Have you ever in your experience in Bannockburn
felt vibrations or ground shaking from your trucking
operations?

A No.

Q And when you were on the north property |ine
| ast week listening, did you feel any sort of vibrations
bei ng created by your trucking operations?

A No, none at all
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Q

When you were, on prior occasions, on West

Wedgewood Drive, did you ever feel any vibrations?

A No.

Q And you were out of the car on occasi on?
A Wal ki ng, yes.

Q Now, with the yard tractor, | think you

menti oned you asked CTC to get a quieter yard tractor?

A

Q

Yes.

| guess there was some issue with the muffler

wasn't quieting the tractor?

A Yes.
L. A. REPORTING (312) 419-9292
170
Q Did you get a quieter yard tractor?
A Yes, we did.
Q And this issue of the yard tractor engaging with

a trailer and creating some sort of slamrng noise, to

your know edge has that been alleviated by the yard
tractor driver being nore careful in raising the fifth
wheel ?

MR. KAI SER:  Obj ection, | eading.

HEARI NG OFFI CER KNI TTLE: M. Kol ar?

MR, KOLAR: No response.

HEARI NG OFFI CER KNI TTLE: You know, this isn't a
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cl assic cross-exam nation situation, but he is
addressing your redirect. |'mgoing to give himsone
| eeway and | et him ask sonme | eading questions. | don't

think that one was too bad, so I'mgoing to overrule it.

BY MR KOLAR:

Q Do you recall it or do you want ne to restate
it?

A No. | believe it's helped a lot.

Q Today if you were to wal k through there and

wat ch the yard tractor operate, is there a slanmmng
noi se when the yard tractor engages with a trailer?
MR. KAI SER:  Hypothetically? He's going to

testify -- he's going to specul ate about what we woul d
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see if he was out there?

HEARI NG OFFI CER KNI TTLE: |Is this an objection,
M. Kaiser?

MR. KAISER: Yes, it's an objection. It calls
for specul ation.

HEARI NG OFFI CER KNI TTLE: M. Kol ar?

MR, KOLAR: |'m just asking what he's observed
recently when he's at LTD watching the yard tractor

MR, KAISER: That's a different question than
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the one you just asked.
MR. KOLAR ['Il withdrawit.

HEARI NG OFFI CER KNI TTLE: |If you could rephrase

t hat then.
BY MR KOLAR:
Q In the last nonth or two, have you been in the

stagi ng area?

A In the | ast week, | was there and didn't hear
any clanging or smashing at all. The only thing I heard
was t he beeper and that was only at the |ower |evel.

Q But when you were there, did you see the yard
tractor operating?

A Yes.

Q And did you see the yard tractor pulling

trailers around?
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A | saw himnoving a trailer, yes.
Q Did you hear a |oud slamm ng noise --
A No, | have not.
Q -- as M. Kaiser described?
A No, | have not.
Q And regardi ng di sconnecting the warning

beeper --
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A Yes.

Q -- did you seek any sort of opinion as to
whet her you could do that?

A W initially did it on our owm. W disconnected
it, and then I had M. Voight contact M. Kolar and he
told us absolutely that there's liability for us. So we
reconnected it.

We are now researching it with the trucking
conpany and trying to find out if there's any |ega
precedent regarding that, whether you have to have it on
there or not. W never installed it. It wasn't, you
know, at our request that those were put on in the first
pl ace.

Q And in terns -- your conpany specifically asked
| guess ne is there a liability concern of disconnecting
t he warni ng beeper, right?

A Yes. And M. Kolar stated that --

L. A, REPORTING (312) 419-9292

173
MR. KAI SER:  Obj ection, hearsay.
HEARI NG OFFI CER KNI TTLE: M. Kol ar?
MR, KOLAR: |'Il withdrawit. | can't testify.

BY MR KOLAR:

Q And you got an opinion?
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t hat ?

A

We got an opi ni on.

Just yes or no.
Yes.

And t hen what,

f anything, did you do after

We reconnected it imediately, and now we are

contacting the trucking conpany to find out what their

position is onit. W'd be happy to take it off if
there wasn't any liability -- if sonebody coul d assure
us there's not liability to us if sonebody got hit.

Q Does OSHA i nspect your place on occasion?

A Yes.

Q Now, under this good nei ghbor policy, is there a
sign attached to a wall right by the northeast entry
area to the truck --

A Yes.

Q -- dock area? 1'll go through that with

M. Voight to save tineg,

is hi
A

t op,

show hi m t he phot o.

And the guard who's posted here, what exactly

L. A. REPORTING (312) 419-9292
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Just to nmake sure that the trucks don't go up on

that we don't start

lining up trucks over there and
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we don't allow cars that don't belong in the parking
| ot.

Q Now, what would the inpact be on LTD s business
at Bannockburn if it couldn't operate the second shift?

A Vell, first, it would elimnate half the
enpl oynent of the conpany, and second of all, it would
destroy the conpany. W couldn't ship our orders out.
We don't have the capacity to ship out our orders on a
day shift during Christmas. Most of our business is
done during the Christnmas season

Q Again, it's your understanding that there was
some ni ghttinme business being conducted by LTD before
Jack Voi ght cane?

A | believe so, yes.

Q Di d Bannockburn, when you were doing the 1994
addition, require this pond here in the southeast area
of your lot?

A I don't believe so. The ponds are required by
code for drainage.

Q Di d Bannockburn require extensive | andscapi ng?

A Yes.

L. A. REPORTING (312) 419-9292
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Q And where was the | andscaping primarily
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instal | ed?
A All to the front of the building, basically to

the south facing 22 and Lakesi de.

Q Did Karen Roti ever invite you inside her house?

A No, never.

Q Did M. Rosenstrock ever invite you inside his
house?

A No. They've never invited nme to come listen to

any of the sounds that they were concerned about.

Q And did the Webers invite you inside their

house?
A No.
Q Was there ever any sort of -- Strike that.

Did the Rotis ever in a neeting with you ever
threaten sonme sort of conduct against your conpany if
you didn't take certain action?

A In the last neeting we had -- we were worKking
very closely with themto try and cooperate in trying to
resolve their issues. And in the |ast neeting, they
started to basically threaten me with newspaper articles
and bad publicity which would hurt LTD.

Q Did that annoy you then at that tine?

A Yeah, very much so since we were trying to

L. A. REPORTING (312) 419-9292
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cooperate with them even though we felt we weren't in
violation of anything. They were now trying to pressure
me by using newspaper articles to hurt the conpany to
force ne to do sonething.

Q And to your know edge, has Paul Schoner ever set
foot inside of your warehouse?

A Not to ny know edge, no.

Q And you recall one day when Greg Zak of the | EPA
was getting a tour around the warehouse, | think even

with M. Kaiser present?

A Yes, | believe so.

Q You saw M. Kaiser in your warehouse?

A Yes.

Q So whenever M. Kaiser or any of his people

wanted to get in the warehouse or come onto your parking

| ot, what was your response?

A W were open to them
Q In fact, last Friday they were there?
A Yes.

M. Kaiser and M. Schoner?

> ©O

Yes.
Q Does Corporate 100 have a fenced i n garbage
facility at the northwest corner of its parking lot?

A Yes, it does.

L. A. REPORTING (312) 419-9292
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Q And that's off of your property, correct?

A Yes, it is.

Q Back in -- M. Kaiser asked you about whether
you in any way addressed noi se issues when you did the
94-95 expansion. Do you recall that questioning?

A Yes.

Q Did you have any noise conplaints at all prior

to getting final approval for the 94-95 expansi on?

A No.

Q And before that, all of the truck docks were in
pl ace?

A That's correct.

Q Bannockburn asked you to hire a noise consultant

to study this issue, right?
A Yes.
Q That's why you hired Tom Thunder ?
A Yes.
Q And t hat was before a conplaint was filed
agai nst you by the Rotis and nei ghbors, correct?
A Yes.
MR, KOLAR: | don't think | have any further
questions for M. Hara.
HEARI NG OFFI CER KNI TTLE: You can conduct your

redirect.
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MR. KAI SER.  Yeah,

alittle bit.

REDI RECT EXAM NATI ON

by M. Kaiser

178

Q Thi s building above the retention pond, is that

Cor porate 1007?

A Yes.

Q And to your know edge,

does Corporate 100

operate during normal business hours generally 7 a.m in

the nmorning until 6 p.m in the eveni ng Monday through

Fri day?
A I"mnot sure of their hours.
Q You're not certain of their hours?
A No.

Q Do you know what tine of day the garbage is

pi cked up from Corporate 1007

A |'ve heard the m ddl e of the night.
Q You' ve heard?

A Yeah.

Q You' ve not been there and seen that,
A No, | have not.

Q Now, have you ever been out to your

on a Sunday?

have you?

LTD facility



23

24

10

11

12

13

14

15

16

17

18

19

20

A Yes.

Q Have you ever seen any -- you have seen

L. A. REPORTING (312) 419-9292
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Corporate 100 in full scale operation?

A No. |'ve seen cars in the parking lot, but I've
not seen them where they've had the whole lot full on
Sunday, no.

Q How about on a Friday night, have you ever seen
the whole lot full of Corporate 100's parking |lot?

A I haven't seen it, no. |[|'ve seen cars in there,
but 1've not seen it full

Q Not the whole lot full though, right?

A No.

Q Whereas, LTD Friday night is |ike any other
ni ght of the week, isn't it?

A Qur parking lot is not full, no.

Q No. |'mnot tal king about your parking |ot.
Your truck dock is working full speed, right?

A Yes.

Q Monday that truck dock, you go out there at
m dni ght, there are trucks noving in and out there,
aren't there?

MR, KOLAR: Objection, time of the year
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HEARI NG OFFI CER KNI TTLE:  Sust ai ned.
BY MR KAI SER
Q Sept enber through Decenber, you go out to LTD s

truck dock m dni ght Monday night, you're going to see
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trucks moving out, right?

A Not to the level it does during the day.

Q We'll see if M. Voight agrees with your
testimony on that. You're going to see trucks in and
out ?

A Yes.

Q Tuesday ni ght at mdnight any tinme between
Septenber 1 and Decenber 15th, you're going to see
trucks being | oaded and unl oaded noving in and out of
the dock area, correct?

A Yes.

Q Wednesday, 12:30 a.m, any night of the week
any Wednesday between Septenber and Decemnber 15th,
you're going to see trucks noving in and out of the dock
area being | oaded and unl oaded, right?

A I don't know as far as the tines, but your
answer is yes, at nights we are running trucks.

Q Not only are you running trucks, you've got
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about 500 enpl oyees in that building during the second
shift, don't you?

A Yes.

Q I nean, the idea is to have freight noving
smoothly first shift and second shift uniformy in and

out of your facility, right?
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A It doesn't run that way because during the day

there's shipnents that come in off of local drivers that

we don't schedule in. The only ones we can have at
night is what is scheduled in.

Q And you schedul e as nmany as in excess of 150
trucks a month in and in excess of 150 trucks a nonth
out during the nonths of Septenber, October, Novenber

and Decenber, do you not?

A Jack Voight could -- | don't know the nunbers.
Q You don't know those nunbers?

A No.

Q Are you disagreeing with ne that if | went out

to LTD' s facility this evening Monday night,

Novenmber 1st at 12:30 a.m that | wouldn't see truck

docks open, trucks moving in and out, the yard pig doing

its job shoveling trucks in and out of the docks?
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A No. | don't disagree. | just don't know what
time you're talking about. | mean if we get done at
12:30, the truck traffic is probably stopping prior to
t hat .

Q Do you have any idea how often Jack Voi ght
schedul es overtine for your workers?

A Yes, | do.

Q In 1998 if | had gone out there at 12:30 at
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night, | would have seen on npbst nights an extended one
hour shift pushing that back -- the closing tinme unti

1: 30, wouldn't [|?

A You coul d have.

Q I would have, wouldn't 17

A | don't know. | don't have the schedule in
front of me. | can't testify to that.

Q Al right. So your trouble with nmy question is
' m saying 12: 30 at ni ght when the second shift ends; is
that right?

A Yes.

Q So if | nmove this back until 10:30 at night or
11: 30 at night, we're not disagreeing, right, you're

busy at 10:30 and 11:30 at night?
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A Yes. Yes.

Q Okay. | appreciate that clarification. And |

take it by conparison, Corporate 100 -- there's a

di fference between Corporate 100's daytime and nighttine

operations?

A I think so, yes.
Q You' ve observed that, haven't you?
A Yes.

Q And, in fact, Corporate 100's use of its

building at night is less intensive than its use during
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the day?

A | believe so.

Q You believe that based
right?

A O the cars.

O the cars?

Q

>

Yes.
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on your own observations,

Q How about the lights in the building?
A

I haven't paid attention to them

Q But based on the cars,

you formed an opinion

that Corporate 100's use of its building and surroundi ng

properties is |less intensive at

ni ght than during the



13

14

15

16

17

18

19

20

21

22

23

24

10

day?

A Yes. Yes.

Q Now, with respect to the extensive |andscaping
on the south end, you heard during M. Kolar's opening
statement he likened your facility to the Taj Mhal of
war ehouse facilities. Did you hear that? Did you hear
hi m use that expression, Taj Mahal ?

A Yes.

Q And you know what he's referring to, right?

A I think so, yeah.

Q A beautiful building in India, right, a nmonunent

to love, right?

L. A. REPORTING (312) 419-9292

184

A No, it's not in India.

Q I don't know what Taj Mahal you're talking
about .

A This one's not.

Q This one's not in India. This one is in
Bannockburn, Illinois, right?

A Ri ght .

Q And this detention pond that you have on your

sout heast corner, that's very nicely |andscaped, isn't

it?
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A Yes.

Q And, in fact, you have a fountain within that
detention pond, don't you?

A Yes.

Q And t hose anenities were added at some expense
to LTD, right?

A Yes.

Q Now, M. Kol ar during his exami nation asked you
what woul d happen if the Board ordered LTD to shut down
during the -- or to discontinue operation during its
second shift. Do you recall that question?

A Yes.

Q And you told himthat you thought it would, in

some ways, be bad for business?
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A No. It would destroy the conpany.

Q It would destroy the conpany. Have you done an
analysis to determ ne whether, in fact, LTD would be
destroyed if it couldn't operate a second shift out of
t he Bannockburn facility?

A | know for sure it wll.

Q How do you know t hat ?

A Because | know how nany orders we get in per
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day. We couldn't handl e our shipping volume. There is
no way to ship themin our day shift. [It's inpossible.

Q Because you ship a ot at night, right?

A Yes.

Q And especially during the Christmas season
right?

A Excl usi vely during Christmas, yes.

Q And Christmas season in this instance neans

essentially August 1 to Decenber 15th, correct?

A Yes.

Q And t hat second shift is going great guns during
those four nonths, isn't it?

A Yes.

Q Have you done any analysis to determ ne whether
a Board order requiring LTD to operate an abbrevi ated

second shift, a second shift that ran from3:30 p. m
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until 10 p.m, would have adverse consequences on the
busi ness?

A It would have the same. We could not ship our
orders that we get in at Christmas tine.
Q You now have the Aurora facility?

A Yes.
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Q Right?

A That's right.

Q You couldn't send the orders out of the Aurora
facility?

A Absol ut el y unequi vocal |y not.

Q So you nust do, and correct ne if |I'mwong, but

LTD shi ps a trenendous amount of freight between 10 p.m
and 12:30 at night?

A Yes.

Q And sonetines, when Jack Voi ght authorizes it,
between 10 p.m and 1:30 in the norning, correct?

A Yes.

Q And sonetines, if Jack Voight authorizes it,
between 10 p.m and 2:30 in the norning, correct?

A If he authorized it, yes.

Q And he's done that before, hasn't he?

A Yes, not this year yet.

Q But in past years he has?
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A Well, before we had the Aurora operation.
Q Well, you only had the Aurora operation starting
in late October of 1998, right?

A Yes.
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Q So before Cctober of 1998, Jack Voi ght
aut hori zed shipments out of the LTD facility and into
the LTD facility as late as 2:30 in the norning?

A Sonme days, yes.

Q Now, do you know whet her the backup warning
beeper is required by any OSHA regul ati ons?

A That's what we're | ooking into right now

Q Has M. Kol ar provided you with any witten
analysis of LTD s liability if it disconnected the

backup warni ng beeper?

A No, but it was his opinion that --

Q | just asked you did he give you a witten
opi ni on?

A No.

Q The answer is no?

A No.

Q Now, during M. Kolar's exam nation, you

described the loud yard tractor, the one with the bad
muffler. Do you recall that?

A Yes.
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Q In 1996, LTD allowed to operate in its dock area

a yard tractor that had a defective nmuffler, that's
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true, isn't it?

A No.
Q That's not true?
A No. | believe -- it was a tractor. | don't

believe it was defective.

Q It was operating properly?

A | believe so.

Q It was just |oud?

A Your interpretation was it was |loud. W' ve

gotten a better one.

Q That's quieter, right?

A Yes.

Q And in was replaced, in part, because people had
conpl ai ned that that yard tractor was too | oud?

A And we were doing everything we can to take care
of our nei ghbors.

Q And part of that was getting rid of the |oud
yard tractor, correct?

A The | ouder one, yes.

Q And you didn't get rid of that |oud yard tractor
that you allowed to operate on LTD property in Septenber

and Cctober of 1997 until you received conplaints from
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189



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

t he neighbors to the north; isn't that correct?

A I"'mkind of lost. W got rid of it as soon as
we possibility coul d.

Q My point is LTD didn't go around in their dock
area and determ ne whether there were noi se probl ens and
how they coul d reduce the noise until they began to
get -- receive conplaints fromneighbors to the north
and fromthe village of Bannockburn?

A | don't own the trucks. | don't enploy the
trucks. The trucks cone to us.

Q Well, they come because they're carrying your
goods, aren't they, M. Hara?

A Right, but | don't pick the yard tractor that
comes out to work for us nor do | have --

Q Well, you --

A Go ahead.

Q Well, you have a contract with CTC, right?

A Correct.

Q And CTC, | take it they wanted to renegotiate a
new contract with you, didn't they?

A Correct.

Q | nean, you have a new contract with themthat's
effective sonetine after February 1st of 19997

A They never discussed what kind of equi pnent

L. A. REPORTING (312) 419-9292
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they're going to use.

Q Are you telling me Jack -- neither you nor Jack
Voi ght ever tal ked with CTC about replacing the |oud
yard tractor?

A Not until we had issues where the conpl ai nants
were concerned about the sound. Fromthat point on,
yes.

Q That's my point that you did that in response to
the conpl ai nts?

A Yes.

Q Al right.

MR, KOLAR: You had a long question so | didn't
get a chance to object to his statenment of conplaints
from Bannockburn. | would nmove to strike that. | don't
think there's any evidence of conplaints from
Bannockburn, just Bannockburn transmitting conplaints
fromhis clients.

HEARI NG OFFI CER KNI TTLE: Any response to that,
sir?

MR. KAI SER.  Communi cati ons from Bannockburn
forwardi ng conplaints fromresidents to the north.

HEARI NG OFFI CER KNI TTLE: Okay. That will be
clarified. | don't think we've shown any conpl ai nts

from Bannockburn either, but we will note that it's
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comuni cati ons.
MR. KAl SER:  Thank you.
BY MR KAI SER

Q Now, you nentioned that there were a nunber of
publ i ¢ warehouses that service LTD?

A That's correct.

Q But you don't pick orders out at the public
war ehouses, do you?

A No.

Q All orders that were picked until |ate October
of 1998 were picked out of the Bannockburn facility,
correct?

A We had a couple of other facilities that we were

usi ng al so.

Q The Libertyville facility for a short tinme?

A Yes.

Q But the Kenosha, W sconsin, facility, that's
strictly a public warehouse for storage?

A Correct.

Q The Bol i ngbrook facility, that's strictly a
publ i ¢ warehouse for storage?

A Ri ght .

Q The Franklin Park facility, that's strictly a
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A Ri ght .

Q The vast mgjority of goods that were picked for
delivery canme out of Bannockburn's warehouse until at
| east October of 1998, correct?

A Yes.

Q Now, with respect to the letter M. Kolar wote
on your behalf, LTD s behalf, to the village of
Bannockburn, Respondent's Exhibit 26, the May 4th, 1998,
letter to Mchael Grutza, you saw this letter, correct?

A Yes.

Q You have it front of you, right?

A Yes.

Q Al'l you can really say based on your own
knowl edge is on or about May 4th M. Kol ar sent that
letter to Bannockburn, correct?

A Yes.

Q And by July 18th or thereabouts, Karen Roti
Lesli e Weber and Paul Rosenstrock have filed a conpl aint
agai nst LTD, correct?

A Yes.

Q And you don't know -- you have no know edge as
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to whether or not Bannockburn had asked its corporate
counsel to prepare a conplaint against LTD?

A | am aware that they have not.
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Q How are you aware of that?

A |"ve talked to the Board, and |'ve talked to the
presi dent, Mke Grutza, and they are not concerned about
it since we're a Class C. W determined we're a Class C
operation, and we're not in violation.

MR. KAISER | nove to strike his |lack of
f oundat i on.

MR, KOLAR: | have to disagree. It was
responsi ve to his open-ended questi on.

HEARI NG OFFI CER KNI TTLE: I'Il allowit to
st and.
BY MR KAl SER:

Q Now, early in M. Kolar's --

MR, KOLAR: Could we go off the record?
HEARI NG OFFI CER KNI TTLE:  Yeah.
(Di scussion had off the record.)
BY MR KAl SER:
Q M. Hara, M. Kolar asked you in the beginning

of his exam nation what percentage of LTD revenues were
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tied to the trucks com ng up Lakeside Drive and
delivering and carrying away product for LTD and to its
custoners. Do you recall that question?

A Yes.

Q And your answer was 100 percent of our revenues
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were tied to those trucks com ng up and down?
A Ri ght .
MR, KOLAR: | said for Bannockburn -- objection.
| said for Bannockburn's buil ding.
MR. KAl SER:  For Bannockburn's buil di ng.
BY MR KAI SER
Q Isn'"t it true that if you did not have a sales

force, you wouldn't have any trucks com ng up and down

Lakesi de Drive?

A I don't understand that question.
Q If you weren't marketing the products, would you
have any -- | nmean, the entire cycle is not trucks

coming in and trucks going out. There's nore to your
busi ness than that, isn't there?

A No. If | wasn't in business, | wouldn't be
there, but we're in the business of selling merchandi se.

And every dollar we nmeke is based on shipping out of
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Q But, again, that goes to nmy point. Your

busi ness is selling nmerchandi se, correct?

A Yes.
Q | nean, you're not a trucking conpany, are you?
A No.
Q Again, we go back to the sane line of questions.
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LTD doesn't own any trucks, right?
A Ri ght .
Q LTD doesn't nmeke noney fromits truck
operations, does it?
A No. No.
Q LTD makes money by selling goods?
A Ri ght .
Q Correct?
A Uh- huh.
MR. KAISER: | have no further questions. Thank
you.

HEARI NG OFFI CER KNI TTLE: Do you have a recross
or areclarification | should say?
MR, KOLAR: Yeah, just one. | think he maybe

opened the door on this one. W'IIl found out.
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RECROSS- EXAM NATI ON
by M. Kol ar

Q What was my oral opinion to you regarding if
there was any liability to LTD from di sconnecting the
war ni ng beeper?

A Based on M. Kol ar's past experience of handling
cases that he would | ove to be on the other side of the
case where sonmebody was hurt on our property after we

renoved the beeper froma truck.
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MR, KOLAR: | don't have anything el se.
MR, KAISER: If | may just by redirect.
HEARI NG OFFI CER KNI TTLE:  You're limted of
cour se.
FURTHER REDI RECT EXAM NATI ON
by M. Kaiser
Q You're aware that M. Kolar, in part, practices
as a personal injury plaintiffs [ awer, are you not?
A Absol utel y.
MR. KAI SER:  Thank you. | have nothing further.

HEARI NG OFFI CER KNI TTLE: M. Kol ar?
MR. KOLAR:  Not hi ng el se.

HEARI NG OFFI CER KNI TTLE: Thank you, sir. You
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could step down.

THE W TNESS: Thank you.

HEARI NG OFFI CER KNI TTLE: Let's go off the
record for a second.

(Di scussion had off the record.)

HEARI NG OFFI CER KNI TTLE: We're here after a
short break and continuing the direct exanination of the
conpl ai nant -- the case-in-chief of the conplai nant |
shoul d say.

MR. KOLAR: For the record, ny understanding at

| east what | had was $158, 000 budget for a wall fromthe
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Huf f Conpany and - -

HEARI NG OFFI CER KNI TTLE: Are you referring to a
speci fic exhibit?

MR. KOLAR: Yes. Steve had it marked as an
exhi bit.

MR. KAISER Yes, it was exhibit -- well, that
will be rough. | can show you. It's in this package
here.

HEARI NG OFFI CER KNI TTLE: Actually, | can
probably tell you -- no, | used the gentleman's nane.

MR, KOLAR  26.
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HEARI NG OFFI CER KNI TTLE: COkay. March 10th,
1998.

MR. KAISER: Right. Right.

MR, KOLAR: Now, ny client may very will have a
| ot of these docunents, but he brought his whole file
and there is menos from February 13th, '99,

January 13th, '99, Novenber 17th, '98, Novenber 16th,
'98, just a lot of things | haven't seen, so | guess |'m
saying | -- I"'mnot going to be able to say | agree to
admit all these things w thout having had a chance naybe
to | ook them over.

HEARI NG OFFI CER KNI TTLE: Have they been

of fered, or are they going to nmarked, is that what's
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goi ng on?

MR, KAISER: Yes. 1'Il expect I'll mark these.
Now, M. Mtchell is here pursuant to subpoena that
conpl ainants issued and in talking with M. Mtchell, |
asked himto bring along his file.

I, I think along with M. Kolar, had an

expectation that his file would contain the docunents
that LTD had previously produced and that Tom Thunder

had previously produced as M. Huff's (sic) here as a
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person who sells and builds noise walls. And Tom
Thunder had contacted the Huff Conpany, M. Mtchell's
enpl oyer, and there had been sonme exchange of proposals.
Now, frankly, M. Kolar and | thought we'd
seen all the docunents in connection with those
proposal s, but M. Mtchell arrived here approxi mately
one half hour ago and tendered his file. W see that
there are docunents that neither Joe nor | have seen
before, and | do note that some of these appear to have
been addressed to M. Jack Voight, one of LTD s
of ficers.
And why M. Kol ar hasn't seen them and why
t hey haven't been produced to nme, | don't know, but
we're both at a little bit of a disadvantage. But the

docunents appear on a cursory reviewto all be rel evant
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to the issue of cost and feasibility of a noise wall in
the vicinity of the LTD dock area. And so | ask that |
be all owed to proceed.

HEARI NG OFFI CER KNI TTLE: Let's go ahead and
proceed. There really hasn't been any tal k about these
nor have they been offered into evidence. |f they are

of fered and M. Kol ar and you have concerns, |'d be nore
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than happy to |l et you address themat that point in
tine.

MR. KAI SER:  Ckay. Fine.

THE WTNESS: Can | nmke a point about then?

HEARI NG OFFI CER KNI TTLE: Not yet. Let's go off
the record for a second.

(Di scussion had off the record.)

HEARI NG OFFI CER KNI TTLE: We're back on the
record. |It's still the conplainants' case-in-chief. Do
you have another witness to call?

MR. KAI SER:  Thank you, M. Hearing Oficer.

The conpl ai nants would call Steven Mtchell.

HEARI NG OFFI CER KNI TTLE: M. Mtchell, could
you raise your right hand and have the court reporter
swear you in, please.

STEVEN M TCHELL,

havi ng been first duly sworn, was exam ned and testified
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as follows:
DI RECT EXAM NATI ON
by M. Kaiser
Q M. Mtchell, would you please state your full

nanme and spell your last name for the court reporter's
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benefit?

A Yes. M nane is Steven L. Mtchell. That's
Mi-t-c-h-e-I-1.

Q And by whom are you enpl oyed?

A "' m enpl oyed by the Huff Conpany.

Q What business is the Huff Conpany engaged in?

A The Huff Conpany specializes in the design,
supply and installation of noise control products and
syst ens.

Q And are you here this afternoon because you were
served with a subpoena and sent a nodest witness fee?

A That's correct.

Q And as part of that subpoena, did |, as counsel
for the conplainant, ask you to bring with you your file
that you've nmintained or that the Huff Conpany has
mai ntai ned in connection with the proposal the Huff
Conmpany made to LTD Commodities, Inc.?

A Yes, you did. You asked nme to bring two copies.

Q And you brought those docunents today, did you
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not ?
A Yes, | did.

Q And what |'d like to do over the next perhaps
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hal f hour is perhaps ask you some questions about those
docunents, but before I do that, | want to get into a
little bit of your background. How | ong have you
wor ked -- what is your position with the Huff Conpany?
A I'"m president and | own the Huff Conpany, and
al so am a sal esman.
Q And is your brother also involved in the
busi ness?
A Yes. He works for the Huff Conpany.
Q How | ong have you -- how | ong has the Huff
Conpany been in existence?
A Si nce 1960.
Q And how | ong have you owned the Huff Conpany?
A Si nce about 1984. Before that, it was ny dad

owned t he busi ness.

Q So | take it you essentially grew up in the
busi ness?

A Yes.

Q Is it fair to say that the Huff Conpany

represents a certain geographic area, or is it a

nati onal conpany?
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A We do sell nationally, but we have exclusive
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representation contracts for Illinois, Wsconsin,

nort hern | ndi ana and eastern | owa.

Q Now, M. Mtchell, do you recall exactly how it
was -- well, you know where the LTD Commdities facility
is located in Bannockburn, Illinois?

A Yes, | do.

Q And do you recall how it was you got involved?
You understand that we're here today because a nunber of
residents who live just to the north of the LTD facility
have brought a conplaint before the Illinois Pollution
Control Board alleging that the noise fromLTD dock
activities are a nuisance and violate certain numeric
noi se standards established by the Illinois Pollution
Control Board?

A Yes, | understand that.

Q Do you recall how it was you becane -- the Huff

Conpany subnitted at sonme point in tine a proposal to

LTD to construct a noise wall, did they not?
A Yes.
Q And do you recall how you were brought in to

this matter?
A Well, I'"'mnot conmpletely clear on it myself as |

| ooked through ny files because in 1997 we actually went

L. A. REPORTING (312) 419-9292
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over to LTD Commodities and net with sonmebody and tal ked
about a wall at that tinme. A year later --

Q Okay. Go ahead.

A A year later, my brother was contacted by a Jack
Voi ght and was asked for sone information which he then
put into a fax that he sent out on March 10th which were
budget prices for a wall 15 feet by 25 feet |ong.

Q Al right. 1'mgoing to slow you up just a
little bit now

A Sur e.

Q What |'mgoing to do -- |'mmarking for purposes
of identification as Conplainants' Exhibit 38A a
facsimle transmittal on the Huff Conpany letterhead to
a Gary Figallo, F-i-g-a-l-1-0, from Steve Mtchell dated
1/ 28/ 97, and it says re, LTD Commodities.

Now, |'m showi ng you this six-page docunent

and |'m asking you if you recognize that docunent?

A Yes, | do. That's the document that | referred
to.

Q And |'"m going to have to read it along with you
here, M. Mtchell, since | don't have a third copy.

This is a fax transmittal, and is this your signature on
the first page?

A Yes, it is.

L. A. REPORTING (312) 419-9292
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Q And Gary Figallo, do you know what his position
is with LTD Commodities?

A No. Gary is with Industrial Acoustics Conpany.

Q I ndustrial Acoustics Conpany. Wat is
I ndustrial Acoustics Conpany?

A I ndustrial Acoustics Conpany is a manufacturer
of noise control products that we represent.

Q Where are they | ocated?

A New Yor K.

Q Do they supply the conponents --

A Yes.

Q -- for a noise wall?

A Ri ght, and they would help me with the design,
so | was just asking himfor sone advice.

Q Al right. Now, | note it says, Gary, quote,
"we met with the above referenced conpany yesterday.
They would |ike a budget price for a barrier wall 300
feet long tines 20 feet high for an area between their
truck dock and their property line. Wnd load will be
100 miles per hour. Can you provide a quick estimte."

And that's essentially what you asked?
A Ri ght .
Q And was it true that, in fact, that previous

day, January 27th, 1997, you had met with LTD
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Commuodi ti es?
A | presune it is. | don't have any notes that
would refute that. | just don't renenber. |
sonetines -- there may be a day or two by the tinme | see

sonmebody to when | wite them a meno.

Q Al right. And | see that there's a stanp on
this first page that says faxed on January 28th of 1997
and then faxed again February 6th, 1997. Can you
expl ain that?

A Yes. Gary Figallo is not real good about
returning calls and returning information, so he
probably called nme and said would you send the
i nformati on again. So | would suspect that | just
resent the sane informati on because he responded then on

the 7th. He travels a lot.

Q And is this his response on the second page --
A Yes.

Q -- of Conplainants' Hearing Exhibit C38A?

A Ri ght .

Q And is that sinply page 2, the fax cover sheet
from | AC?

A Yeah, that's page one of the cover sheet from
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just stapled ny fax to his fax.

Okay. To keep it all together?
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Ri ght .
The conmuni cation?
That's correct.

And | take it it encloses this letter dated

February 7th, 1997, to the Huff Conpany --

A That's correct.

Q -- subject, sound barriers for LTD Commodities?

A That's correct.

Q Al right. Now, you have your original copy
right there.

A Yes.

Q So I"'mgoing to go back to the podi um here and

read through this. This is a true and accurate copy of

the letter you received from | AC on or about

February 7th, 19977

A

Q

be --

Yes, it is.

And | note at the | ast page, page 4, it seens to

well, you tell nme what that is. It's a grid with

information. What information is entered --

A

That's engi neering data that would tell us how
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deep we woul d have to put the caissons for the various
options that he's given us. He's given us four options
on different types of wall material we could use to

build the wall. And they have different post spacings,
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and as a result, they have different caisson
requi renents which is the foundation for the wall

Q Now, you nentioned wi nd speeds of up to 100
nm |l es per hour?

A Ri ght .

Q That this wall would have to endure speeds --

A Ri ght .

Q -- of that? And it's inportant -- | take it you

don't want to put up a noise wall only to have it bl ow
down?

A We'd prefer it didn't.

Q Because it's a wall, obviously, it has to stand
up to those wind forces, correct?

A Right. Right.

Q Now, how many tinmes have you been out to the LTD
facility?
A Three or four.

Q And are you aware or do you recall that the dock
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i s somewhat bel ow grade?

A Yes.

Q And there is a retention wall just to the north
of the dock?

A Ri ght .

Q And that wall is, | don't know, how high would
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you say?

A I'd say about eight feet.

Q How hi gh?

A | think about eight feet by nmy recollection

Q And where in relation to that wall was LTD
proposi ng or were you proposing LTD install a noise
wal | ?

A There's --

MR, KOLAR: Objection. Proposing LTD install a
noise wall, | think all he is doing is giving a budget
initially and then a proposal later. He's not saying
you should install a noise wall, LTD.

HEARI NG OFFI CER KNI TTLE: I'Il sustain that. |
don't think that's what you intended either

MR. KAISER: Ckay. |'mgetting ahead of nyself.

BY MR. KAl SER
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Q Al right. Based on -- well, what did you do
next? Let's see. | see you received this information
in February of 19977

A | put it into a file and probably did nothing
with it for whatever reason. | don't have any notes on
this, but it's not unusual for us to see people and
not hi ng happen with a project for nonths or even years.

So | keep it, and if it cones up again, you know, then
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|'ve got sonme of ny early record onit. So if we had
any voice comuni cations with LTD, | couldn't even begin
totell you if we did or didn't.

Q Now, |'m going to show you what |'m marking for
purposes of identification as Conpl ai nants' Exhibit 38B
and it's an exhibit consisting of one, two, three, four
five pages. It appears to be a draft of a letter from
David R Mtchell to M. Jack Voi ght dated March 10th,
1998. Do you have the originals of those docunments in
front of you?

A Uh- huh.

Q I note that the first sentence reads as foll ows,
dear Jack -- and this is addressed to Jack Voight. Dear

Jack, we spoke on Monday concerning an acoustic barrier
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wal | for your facility --

MR, KOLAR: Just objection. Can you just |ay
the foundation what he did with this. | object to you
readi ng --

BY MR KAl SER:

Q Well, first off, I"mjust asking did you, in
fact, neet with Jack Voight on the Monday prior to
March 10t h, 19987

A | didn't. M brother did. M brother talked to

him He did not go see him but he did talk to him
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Q Al right. Well, what, if anything, did the
Huf f Conpany do with this March 10th, 1998, docunent?

A This was faxed -- | don't have the original of
this. M brother would have the original. | got a copy
of it fromhimback in March, and he woul d have faxed
this to M. Voight or would have mailed it to him one
or the other.

Q I note that your brother states we have had
great success with this product, nmeaning the | AC
product, the Industrial Acoustics Conpany product.
During this |last year having this --

MR, KOLAR: bjection. | don't know -- | know
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we' re an adm nistrative hearing, but |ooking out for
LTD' s interest, | have a problemw th himreading froma
record that his brother prepared. No foundation
HEARI NG OFFI CER KNI TTLE: Any --
MR, KAISER: I'll lay a foundation
HEARI NG OFFI CER KNI TTLE: Yeah, 1'Il sustain
t hat obj ection.
BY MR KAI SER

Q M. Mtchell, you' re president of the Huff

Conpany?
A Ri ght .
Q You're aware of what it does and what projects
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it's involved in?

A Yes.

Q Has it built noise walls in the Chicagoland --
as of March 10th, 1998, had it built noise walls in the
Chi cagol and area?

A Yes.

Q Had it built sonme of those noise walls within
the |l ast year, that is between roughly March of 1997 and
March of 1998?

A Yes.
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MR, KOLAR: One second. | don't want to play
ganmes. | got a copy of this. | just wanted to verify
that it's one that LTD, in fact, received. You' ve
mar ked this as another exhibit already.

HEARI NG OFFI CER KNI TTLE:  Yes, 26.

MR. KAISER: No, 38B

MR. KOLAR: No, but you also had --

HEARI NG OFFI CER KNI TTLE:  Yeah, there was a --
Conpl ai nants' 26 was a March 10th, 1998, letter from
Mtchell to Voight.

MR, KAISER: All right. Let's take a |ook at
t hat .

MR, KOLAR: Right. W got that.

MR, KAISER: All right. Well, |I'mgoing to put
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it inintw different ways.
BY MR KAI SER
Q I want to show you what's previously been marked

for purposes of identification as Conplainants’

Exhi bit 26, which appears to be a signed copy of what
' m showi ng you and what you brought today, C38B. Can
you | eaf through those and see if, in fact, what we've

earlier identified as --
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A Yeah, this is identical

Q That's identical. Okay.

A | just didn't have one that my brother signed on
our |etterhead.

Q Okay. But then this would suggest to you, and
we'll verify it with M. Voight, that on or about
March 10th, 1998, the Huff Conpany sent to LTD a
proposal for a noise wall, is that accurate?

A That's right. That's when | first becane aware
of it, too, because |I talked to nmy brother about it.

Q You tal ked with your brother and, in your own
m nd, you connected what had happened the year before
with this new request?

A Right. That's correct.

Q ' m showi ng you what |'m marking for purposes of

i dentification as Conplainants' Exhibit 38C. It's a
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t wo- page docunent. The top page is a draft of a letter
from Tom Thunder to Jack Voi ght dated May 18, 1998. The
second page is a fax cover sheet from Tom Thunder to
Steve Mtchell dated 5/18/98 saying, Steve, here's a
draft letter to LTD. Any conments? |'d like to ask

M. Mtchell about this.
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MR, KOLAR: |'msorry. What's that exhibit
nunber ?

MR. KAI SER:  38C.

MR, KOLAR: |Is that from his package here?

MR. KAISER Yes, it is.

HEARI NG OFFI CER KNI TTLE: What date was the
first one?

MR, KAISER: It's a draft letter dated May 18th,
1998, and the fax transnmttal sheet is also May 18th,
1998.
BY MR KAl SER:

Q Do you see that?

A Uh- huh.
Q And | see on your original you have it in
yellow. Do you receive -- does the Huff Conpany receive

its faxes on canary col ored paper?
A Some days it's pink. Sone days it's blue.

MR. KOLAR: This is C38C.
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BY THE W TNESS:
A We use different colors dependi ng what paper is
avai |l abl e.

BY MR. KAl SER:
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Q Do you know -- do you recall whether you

provi ded M. Thunder with any comrents to his draft?

A Yes. | would have called himback and told him
that | agree with what he wote here. | think he was
trying to clarify what -- he and Dave did neet at the

site. Dave then came back and told nme what he was
putting together and how he was putting together the
budget because this would be my client and because of
what territory it's in.

Tom and | had a conversation on this and he
just asked if | would look at this to nake sure he was
accurately interpreting what we had told himabout the
budget costs. So, yes, | did have a conversation with
Tom about this.

Q And what did you say to Tom and what did he say
to you?

A That based on the budge pricing that you're
showi ng here, that is what we did send to Jack Voight.

Q Now, |'m marking for purposes of identification

as Conpl ai nants' Exhibit 38D a one page fax transnitta
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dated June 5, 1998. Do you have this docunent, the

original of this document?
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A Yes, | do.

Q Did you, in fact, fax this docunment to Jack
Voi ght on or about June 5th, 19987

A Yes.

Q And | note that it states, Jack, the wall we
di scussed in Wsconsin is on |-894 at the Nationa
Avenue off ranp on the east side of the expressway.
Pl ease give ne a call with questions.

Had you and Jack Voi ght had a di scussion on
or about June 5th, 1998, concerning a noise wall that
the Huff Conpany had built up in Wsconsin?

A Yes.

Q Do you recall whether you called Jack or Jack
call ed you?

A | don't recall how the conversation came about.

Q Do you recall approximately how | ong the
conversation | asted?

A Probably ten m nutes or so.

Q Do you recall generally what you said to Jack
and what he said to you?

A | think he was curious about this type of wal

panel that we were quoting and he asked if there were
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any exanples around. And | reconmended -- | asked him
if he ever got up to Wsconsin because we had recently
conpleted a large wall up there. He said yes. | told
himl would get himthe directions on where it was.

Q So that's what the fax was just to tell himif
you want to see a wall |ike the ones we build, you can
drive up to Wsconsin; is that fair?

A That's correct.

Q Now, |'m showi ng you what |'m marking for
purposes of identification as Conpl ai nants' Exhibit 38E
It's a two-page docunent, and it appears to be a
facsimle transmttal fromyou to a Jim Graham at | AC
dated 11/10/98. Do you have that docunment in front of
you?

A Ri ght .

Q And t he second page is a diagram of the LTD

facility, is it not?

A That's correct.
Q For whom does Ji m Graham wor k?
A At the tinme, he was a vice president of the

i ndustrial departnent, so he would be Gary Figallo's
boss.
MR, KOLAR: One second. | have to find this.

THE WTNESS: What | did on all this stuff is --

L. A. REPORTING (312) 419-9292
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just work your way up fromthe bottom
MR, KOLAR:  Okay.

BY MR KAI SER

Q I note on the second page it's got a di agram of
LTD s dock area?

A That's right.

Q Do you know whose handwiting that is?

A That's mi ne.

Q And | see you've observed the retention wall
and | note there it says 14 foot high wall

A That's correct.

Q Does that refresh your recollection as to the
hei ght of the retention wall at |least directly north of
the truck dock hol di ng spaces?

A Well, what this is showing is that our wall

which would sit on top of that retention wall, would be
an additional 14 feet tall. So the depth of the dock
I"'mnot sure of. My recollection is eight feet. It

could be five feet.

Q Okay.
A But that's only where the trucks are shown.
These are trucks -- these diagonal itens here would just

be trucks backing in here. Wwen we get down to this

I evel, this ranps down and this is level here. This is
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at the dock level. There's no retention wall.

Q | note, M. Mtchell, for the record, on the
second page of Exhibit 38E is showi ng that as a person
travels to the west of the LTD truck dock hol di ng spaces
that that, in fact, slopes down and becones |level with
the ground --

A Ri ght .

Q -- to the west. Is that what you were
i ndi cating?

A That's correct. That's correct.

Q And why did you fax this information to Jim
G aham in Novenber of '98?

A He's always | ooking for large jobs that we're
wor king on, so | sent this to himand had a conversation
with himwhere | wanted to get sone additional
engi neering data on the wall placenent.

Q Now, at the tinme you faxed this note to Jim
Graham Novenber 10th, 1998, did you have any concerns
about whether it was feasible to construct a noise wall
in the location you' ve shown on the second page of
Exhi bit 38E?

A No. | didn't have any concerns except for cost.

Q O her than cost?
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Q But in ternms of technical feasibility, you felt
it was feasible to construct a noise wall that would
withstand the wind forces of up to 100 miles per hour at

the |l ocati on shown on the second page of 38E by this

bold line --
A Yes.
Q -- you've drawn in?
A That's correct.

Your opinion was it was technically feasible?

> O

That's correct.
MR, KOLAR: | woul d object on the technica
feasibility part based on his opinion wtness disclosure
for David Mtchell. |'mnot conplaining because it says
Davi d, but for David Mtchell, he said David M tchel
may opi ne concerning the costs and effectiveness of
acoustical barrier walls and rel ated opi nions consi stent
with his letter dated March 10th, 1998, to Jack Voi ght
and conversations with M. Voight and M. Thunder

And then he mentions another letter with the
same phrase, so | think that goes beyond his disclosure

to me which is that he was going to give an opinion as
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MR, KAISER: If | may, as the Board, through

your office, M. Knittle, the Hearing Officer's office,
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knows we schedul ed the evi dence deposition of Dr. Paul
Schonmer and took the evidence deposition of Dr. Pau
Schormer on Friday, October 29th with the idea that by
stipulating -- the parties would stipulate to the
admi ssion of Dr. Schomer's evidence deposition because
Dr. Schomer was not able to appear before the Board
during this week.

In the course of M. Kolar's
cross-exani nation of Dr. Schomer, M. Kolar raised sone
i ssues concerning the technical feasibility of anchoring
awall in the vicinity of the 12 truck dock hol di ng
spaces. He inquired of Dr. Schomer about the depth to
whi ch you might have to put in the supports and, given
that there's already a retention wall in place, whether
a wall could be built right at that |ocation, the
| ocation that M. Huff (sic) has shown by the bold
mar ki ng on page 2 of Exhibit 38E

So given that M. Kolar raised this issue in

the course of his cross-exan nation of Dr. Schoner, |



20

21

22

23

24

10

11

12

13

14

15

16

17

think | should be entitled, now that we have documents
that are nore extensive than either M. Kolar or | had
been aware of, to inquire of M. Huff (sic) about the
technical feasibility.

I am not taking M. Kolar by surprise. |
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don't know the answer that M. Huff (sic) is going to
give. | put nmyself and ny clients at equal risk. The
Board wi |l have to make a determ nation whether the
remedy that we propose, that is, construction of a noise
wal | is econom cally reasonable and technically
f easi bl e.

And | think that M. Mtchell is uniquely
qualified to provide the Board with information about
its technical feasibility, and because there's really no
i ssue of surprise or advantage to one party or the other
since M. Kolar and | were given these docunents at the
same time and since the Board will be looking into the
record for just this type of information, I'd ask that
M. Mtchell's opinion concerning the feasibility, the
technical feasibility of the wall's construction, be
al l oned to stand.

HEARI NG OFFI CER KNI TTLE:  And I'I1 let you make
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what ever argunment you want to rmake on the record. Do
you have sonething before | make a deci sion?

MR, KOLAR: |'mjust saying | don't recall that
| asked M. Schomer that, but | guess his transcript
will speak for itself.

HEARI NG OFFI CER KNI TTLE: Right. Well, | was

going to say in light of the docunments that have just

L. A. REPORTING (312) 419-9292

222
come to light and the deposition, which if it does, in
fact, say that M. Kolar, he could call sonebody to
rebut that testinony in his rebuttal

I think these are kind of unusua
circunstances. |'mgoing to allow himto ask the
question, but | also want to let you know that if you
have any argunents, you could nake them on the record
now or in your closing or at the posthearing brief. But
I think you have at |east touched on it beforehand.

MR, KOLAR: | don't recall, but | guess the
transcript will speak for itself in that regard.
don't know if | touched on it.

HEARI NG OFFI CER KNI TTLE:  No. No. No. | neant
you touched on your objections and I1'd allow you to nake

further objections now | have no idea what the
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transcript will say, but he says it does and you say it
doesn't. If it does, |I think it's a valid rebuttal
testi mony even though we're not quite on rebuttal yet.
During the unusual circunmstances, I'll let it go in.

MR. KOLAR: | don't recall.

HEARI NG OFFI CER KNI TTLE: Do you have anyt hi ng
further in terns of argument that you m ght want the
Board to hear before we ask the question?

MR, KOLAR:  No.
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HEARI NG OFFI CER KNI TTLE: You can go.
MR. KAl SER:  Thank you.
BY MR KAI SER
Q M. Mtchell, |I'mnow showi ng you what |'ve
mar ked for purposes of identification as Conpl ai nants'
Exhibit 38F. It's a nmenorandum from Jim Grahamto you
dat ed Tuesday, November 10th, 1998. |It's a two-page
docunent. I'mshowing it to M. Kolar. [|'mshowing it
to you, sir, to see if you have those two pages in front
of you.
A Now you see we switched to gray paper in the
machi ne.

Q So noted. | take it this is in response to the
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fax you sent Jim Graham Conpl ainant's Exhibit 38E?
A Yes. After | sent the fax to G aham --

MR, KOLAR: This one | have an objection to, |I'm
sorry, M. Mtchell, to interrupt you, because it's not
one of his business records. |It's a record of a third
party coming to M. Mtchell

HEARI NG OFFI CER KNI TTLE: You have an objection
to continued testinony about this docunent?

MR, KOLAR: Yes. |It's hearsay. He can't use
the business record itself because it's not a Huff

Conpany busi ness record.
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HEARI NG OFFI CER KNI TTLE: |'m going to have to
see it before | -- and why is this not a business
record?

MR. KOLAR: It's not a business record of his
conmpany. A business record is sonmething prepared in the
normal course of the business of his conpany kept by his
conmpany in the normal course of business at or near the
tinme of the event. This is a business record of
I ndustrial Acoustics Conpany.

HEARI NG OFFI CER KNI TTLE: And do you have a

response, M. Kaiser?
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MR, KAISER: M response is that it my be a
docunent that M. Huff (sic) relied on in formng his
opi nions both as to the cost of the wall and the
technical feasibility of constructing the wall in the
| ocati on suggested on Exhibit 38E.

So to the extent it was a docunent
M. Mtchell relied upon in formng opinions as to

either cost or technical feasibility, it should be

al | owed.

HEARI NG OFFI CER KNI TTLE: |'m going to overrule
the objection and allowit in. Well, it hasn't been
offered yet, but 1'Il allow you to continue questions

regardi ng this docunent.

L. A, REPORTING (312) 419-9292
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MR. KAl SER:  Thank you.

BY MR KAl SER:

Q Again, M. Mtchell, you have 38F --

A Yes, | do.

Q -- the fax of Novenber 10th?

Now, the second page has a table with

information on it. Can you tell the Board what
information is contained within that grid?

A Right. Earlier we said we thought the wall
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woul d have to withstand 100 mile an hour wind. |In fact,
code in this area is 80 nmiles an hour. Gary Figallo
woul d have determi ned that off of code books that they
have access to.

So what the second chart does is it shows for
post spacings of 16 feet apart and a post and wall being
14 foot high. These are the structural cal cul ations
t hat woul d show you what size steel you need and how
deep you have to put the caisson in the ground.

That does nmake sonme assunptions as to what
the ground is. Before we did anything like this, we
woul d have to take coarse sanples to nmake sure that the
ground has the strength that matches this, but this
woul d get us in the ball park of an accurate quote.

Q And can you point us to any particular place on

L. A. REPORTING (312) 419-9292
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that table on page 2 where it indicates how deep the
posts woul d have to be sunk?

A No. Jim G ahamtold me on the cover, the cover
meno, to use the ten foot deep, two and a half foot
di aneter, 30 inch dianeter.

Q And | see that on, again, on page 2, the bottom

line seens to be circled or highlighted in some way. Do
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you know why that was highlighted?

A That's just to highlight the -- Gary Figallo
t hought that the W6 by 25, which would provide these
engi neering characteristics, is what you would need to
use for the structural steel to support this wall. W

woul d then, in turn, have this checked by a professiona

engi neer registered in Illinois. So this is just a
prelimnary -- use this for budget purpose type numnber.
Q Now, |'m going to show you what |'m marking for

purposes of identification as Conpl ai nants' Exhibit 38G
It's a nine-page docunent that on the cover has a date
of 11/16/98. It indicates it's from Steve Mtchell. Do
you see that set of docunents?

A Ri ght .

Q Can you tell us what are we | ooking at here,
M. Mtchell?

A This is base plate design and description of the
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colums that | need. | needed 51 of them and this
woul d be a request for quote. The reason the cover is
blank is that | then photocopy it and send it out to
four different conpanies to get pricing for the

structural steel
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So the additional docunents are the requests
for quote that was sent to a conpany and the quote that
they sent back to us were from Argo Steel, Durweld, LJ
Iron and Wllianms Steel and Supply Company. So | sent
the sane request for quote to all four people.

Q And this was an effort on behalf the Huff
Conpany to get a little nore detail so that it could
prepare a cost estinate?

A W were preparing a firmbid to LTD, so this was
the colums that woul d support the wall

Q I'"'m marking for purposes of identification as
Conpl ai nants' Exhi bit 38H a four-page docunment. The
cover sheet is a Huff Conpany, Inc., letterhead with a
date 11/16/98 to Tony Bronge, B-r-o-n-g-e, from Dave
Mtchell. Again, do you know -- can you explain to us
what we're | ooking at here?

A Yes. This is a request for quote for the
concrete caissons that would be underneath each of the

colums, and | asked my brother, Dave, because he was
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doi ng sonme other work with Detail Concrete, if he would
send this fax on ny behalf. So that's the first page.

The second page is -- how many pages do you have?
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Q | have four pages.

A The second page is just some notes where we
changed the side. It was the original and then | nade
some corrections to it. The third page is the pricing
we got back from Detail Concrete and then there's a note
on the third page from Sharron & Associ ates where they
gave nme a price range of 56,947 to $68,000 for the sane
wor K.

Q And, again, this was information that was going

to assist the Huff Conpany in preparing a firmbid?

A That's correct.
Q "' m now marking for purposes of identification
as Conplainants' Exhibit 38l. |It's a four-page

docunent, the first page of which is a facsimle
transmittal dated 11/17/99.

A Ri ght .

Q From you to Jack Voight?

A That's correct.

Q Again, for the Board's benefit, would you
describe and tell us what that docunent Exhibit 381 is?

A This is a firmproposal to Jack Voight for a
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wal | that was described in that fax that | sent to Jim
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Graham and there's a copy of that sanme sketch attached
to this. Qur original budget proposal called for a wal
of about 250 feet |long by 15 feet high.

And, in fact, when we went out there and
actually wal ked off the area, it becane 682 feet |ong,
and, in fact, | think Tom Thunder recommended t hat
14 feet should be the height of it. So this proposa
details everything that we would be including with our
proposal

A wall like this consists of concrete
cai ssons, steel colums sitting on the cai ssons bolted
to them and wall panels that slip in between the col ums
and, you know, sonme other engineering and draw ng design
and stuff |ike that.

Q Now, this proposal that you submtted to Jack
Voi ght on Novenber 17th, 1998, do you know whether this
proposal anticipated that the south wall of the noise
wall, the side of the wall facing the LTD docks, whether
t hat contai ned noi se absorbing --

A Yes. This wall is a five-inch thick panel that
provi des transm ssion loss that it stops noise from
going through it and it is absorptive, perforated

towards the noi se source.

L. A. REPORTING (312) 419-9292
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Q Now, at the tinme you submitted the bid to LTD,
Novenber, 17th, 1998, you understood -- why did you
understand LTD was interested in at |east exploring the
cost and technical feasibility of a noise wall?

A As | understand it, we were recommended to them
by Tom Thunder. He had ascertai ned that they had a need
to -- when | say need, a potential need to build a sound
wal | .

Q I note that on the diagram page 2 of 38E, which
is your fax to Jim Graham dated Novenber 10th, 1998,

that in the diagramon page 2 that you have of the LTD

facility --

A Ri ght .

Q -- you indicate to the west is the tollway and
to the north you have, | believe you testified that's

your handwriting, neighbor's house?

A Ri ght .
Q And then in the far right corner, it seenms to be
cut off -- well, no, | guess it's squeezed on to the far

corner, house.

A Uh- huh.

Q Did you understand -- why did you notate the LTD
facility map with nei ghbor's house and house?

A Well, 1 imagine that they were putting the wall

L. A. REPORTING (312) 419-9292
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up to protect themfrom-- or protect neighbors from any
noi se they m ght be making.

Q Did you have an opinion as of Novenber 17th,
1998, when you submitted this firm proposal to Jack
Voi ght, whether construction of a noise wall of the type
described within the proposal, Conplainants'
Exhi bit 381, whether a noise wall of that sort would
reduce mgration of noise fromthe LTD dock area to the
nei ghbor's house and houses to the north?

A | believe it will, yes.

Q And what was the basis for your belief that a
noi se wall constructed in accordance with the
speci fications contained in your offer of November 17th,
1998, woul d reduce the transm ssion of noise fromLTD s
docks to the neighbors to the north?

A Well, two things, one |I'm confident about the
ef fectiveness of the product, but | also knew that Tom
Thunder recomended a wall of that height of at |east
partially that long. And Tom Thunder is a pretty smart
guy and if he says that's what it takes, | believe him

Q And you believe Tom Thunder and you believe that
the product that | AC provides is effective?

A Yes.

Q ' m showi ng you what's been marked for purposes
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of identification as Conplainants' Exhibit 38J. It's a
one page fax transmttal fromyou to Jack Voi ght dated
January 13th, 1999. Do you have that docunment in front
of you?

A January 13th, yes.

Q Yes. Did you, in fact, send this to Jack Voi ght
on or about January 13th, 19997

A Yes.

Q I note that the second sentence of the first
par agraph reads as follows, absorption on your side of
the wall is critical to this application. Wat are you
referring to?

A Well, if he puts a wall up -- when | say he,
mean LTD. If they were to put a wall up in that
location that is reflective like the walls that are
going up along the tollway right now, noise will build
up and coul d be | ouder and nmake the condition worse.

So typically what we do in an area |ike that
is put absorption on the noise side. Having said that
t hough, | did want to check with Tom Thunder to nmake
sure, absolutely sure, that that was necessary because

at the sane tinme, we were providing the concrete walls
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if we could piggyback onto that production run.
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Q So the Huff Conpany is under contract with the
[1linois Toll Authority to provide walls?

A I ndustrial Acoustics Conpany is through -- they
have a relationship with a conpany call ed Sound Corp.
and we are the rep for that. So | do not directly have
a contract with the contractors who's on this tollway,
but 1'mthe representative for the people who do. |
sol d those walls.

Q Now, |'m showi ng you what's been marked for
purposes of identification as Conpl ai nants' Exhibit 38K
It's a three-page docunment, the first of which is a
facsimle transmittal fromyou to Jack Voi ght dated
February 13th, 1999. Do you have that document in front
of you?

A Yes, | do.

Q Did you, in fact, send this docunent to Jack
Voi ght on or about February 13th, 1999?

A Yes, | did.

Q Can you describe for us what the purpose of this

comuni cation with Jack Voi ght was?
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A Yes. | had a conversation with Jack where he
asked if there was anything we could do to reduce the
cost of this sum W started out one tinme with one

square foot price and then because the wall grew to be
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so much bigger and the cost was so nuch nore than they
had antici pated, he wanted to know what had happened.

So | started looking at it. |In fact, their
square foot price cane down. But | did recomend that
we coul d perhaps | ook at naking the wall not quite as
high if Tom Thunder thought that acoustically it could
still work, or two, we could maybe elim nate sonme of the
length of the wall, get back nmore to the size that we
originally tal ked about.

Q Did you ever discuss with Tom Thunder whet her
the wall's height could be reduced from14 to 12 or 14
to ten feet?

A Yes, my recollection is that | did.

Q Did you provide M. Voight with a revised quote
for construction of a noise wall?

A Yes. That's what this quote dated February 13th
is. It shows the original cost and then | showed cost

reducti on options of going 12 foot high instead of 14,
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ten foot high instead of 14 and then the cost to
elim nate each bay of panels to nake the wall shorter

Q | see. Cost reduction options on the final page
of the docunent.

A Ri ght .

Q You coul d knock off about 28,000 if you could
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bring it from 14 down to 12 feet?
A That's right.
Q Reduce it a total of 56,000 if you could reduce
the height from14 to ten feet?

A That's right.

Q And sone other reductions if you nmade the wal
shorter?

A That's correct.

Q I want to mark for purposes of identification

two other docunents that were included in your file, the
first of which |I'm marking as Conpl ai nants' Hearing
Exhibit 38L. [It's a brochure fromIndustrial Acoustics
Conpany.

A Ri ght .

Q Are those the types of panels you had proposed

LTD install?
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A The panels on the front are what we woul d show
to -- or what we proposed to LTD. In fact, that's the
wal |l that was up in Wsconsin that | referred Jack to.
On the inside, it just gives information about other
types of walls that we do, specifically, wood, concrete
and reflective netal .

Q Do you have an opinion concerning -- would a

wood wal | be cheaper?
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A It could be. It mght be. It wouldn't work
because it's not --
Q Why do you say it wouldn't work?
A Well, it doesn't have the sane transmi ssion |oss

and it's not absorptive. It might be fine on the
tollway, but it's not for this type of application where
you have to guarantee results where there's apparent
noi se vi ol ation.
Q And with respect --

THE WTNESS: | said apparent.

MR. KOLAR:  You said apparent, okay. How about
al | eged?

THE W TNESS: Al |l eged, okay, whatever the word
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BY MR KAl SER

Q And with respect to the docunent |'ve marked as
Hearing Exhibit 38M it's a two-page schematic of the
dock area for the LTD facility?

A That's the drawi ng that Jack Voi ght gave to ne.
I think the second drawing is the one where | drew the
wall in and then | reduced it so | could send it to Jim
Grahamin New York. So that's -- those cane from LTD

Q Since February 13th of 1999 when you sent Jack

Voi ght the revised cost estimate, have you had any
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further conversations with M. Voight or anyone at LTD?

A. Yes.
Q When were those conmuni cations?
A I didn't keep an exact record of it. | called

Jack probably two or three tinmes just to find out the
status of the wall, just to find out, you know, is there
anything | could or should be doing, and he said, no,
just right now we're waiting for a hearing. And ny nost
recent conversation was | think after you contacted ne,
out of curtesy to himas a potential custonmer, | told
himthat | had been subpoenaed and was going to be

testifying in court.
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Q Al right. Wll, we --
A O hearing or whatever this is.
Q Admi nistrative board hearing. W appreciate
your time and your testinony this afternoon.
MR. KAISER: | have no further questions.
M. Kol ar may.
HEARI NG OFFI CER KNI TTLE: Do you have a
redirect, M. Kolar?
MR. KOLAR  Yes.
HEARI NG OFFI CER KNI TTLE: Can | interrupt before
you start?

MR, KOLAR: Yes.
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HEARI NG OFFI CER KNI TTLE: Did you offer -- or
not offer, did you talk about another exhibit at the end
there? Wre those two diagrans going to be
Conpl ai nants' 38M?

MR. KAI SER: Yes, 38M yes. Thank you.

HEARI NG OFFI CER KNI TTLE:  Sorry. | didn't get
t hat .

MR. KAISER And | would, at this tine, nove for
admi ssion into evidence of Conplainant's G oup

Exhi bit 38 A through M
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HEARI NG OFFI CER KNI TTLE: If we're going to do
that, let's take themone at a tine, or do you want to
do it after you cross-exam ne?

MR. KOLAR: | think I'd rather do it afterward.

HEARI NG OFFI CER KNI TTLE: Is that a problenf?

MR. KAI SER:  No.

HEARI NG OFFI CER KNI TTLE: Let's wait.

MR. KAl SER:  Thank you.

CROSS- EXAM NATI ON
by M. Kol ar
Q How are you doing, M. Mtchell?
A Pretty good.
Q This is Respondent's 75. M. Mtchell

Respondent's Exhibit 75, a photograph, does that |look to
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you like the top of the retaining wall by the truck
staging area at LTD?

A Yes, it does.
Q So the wall that you gave a proposal for, anong

ot her areas, would run along this evergreen |ine shown
on this photo?
A Right. We were going to be between the sidewal k

and the evergreens.
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Q And you can see in this photo that there are
tractor trailers backed up into the staging area?

A Yes.

Q Have you or anybody in your conpany checked with
a professional engi neer whether there would be any
support issues with putting a noise wall at the top of

this retaining wall?

A No, because we weren't looking to do it at the
top of the retaining wall. We were |ooking into doing
it about six feet back. | don't nmean to be picky with

you, but in answer to that question, no.

Q So regardl ess of six feet back, you also --

A We woul d have it checked. W would have to take
coarse sanples and we would check with a professiona
engi neer before we actually installed anything.

Q Have you taken coarse sanpl es?
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A No.
Q And have you checked with any professiona
engi neer whether this particular wall could be
constructed in the | ocation shown on your docunents?
A No.

Q And one of the main issues as indicated by the
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100 mile an hour and 80 mile per hour wind is that you
have to build a wall that won't fall down, right?

A That's correct. |If the soil isn't suitable, we
may have to use a bigger caisson.

Q Cai sson is the concrete?

A Cai sson is the concrete that would be from
ground | evel and | ower.

Q Cai sson goes ten feet into the ground, the
concrete goes ten feet into the ground?

A Yeah, | think that's what we said.

Q And then the post is attached by --

A We have anchor bolts that are inbedded into the
concrete and then the base plate gets bolted onto that.

Q So your firm proposal for the 14 foot wall going

that 600-sonme feet was $297, 0007

A Roughl y.
Q Is that price good today?
A Probably. Material cost is. | don't know,
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| abor there might be a slight increase, but typically
something |ike that we wouldn't -- if they want to give
us an order today, we'd accept it. | guess that wasn't

an offer, huh?
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Q | don't have authority.

A | thought 1'd ask.

Q Exhi bit 38E your fax fromyou to Ji m Graham the
second page has the black Iine showing the |ocation of
the wall, correct?

A That's right.

Q And the east side of it stops by the drive

| eading into the parking lot?

A That's correct.

Q And that's intentional, correct?

A Yes.

Q Cars still have to be able to drive al ong that

path into the north parking |lot?

A Ri ght .

Q Does the wall taper down at that far east end?

A Only if the ground tapers down.

Q Would it be --

A It's the same height wall.

Q It would be 14 feet at that end?

A Ri ght, but | believe the ground starts to taper,

L. A. REPORTING (312) 419-9292
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so we're just following that. W step it down -- if you

go up and down the tollway, you'll notice sonme of the
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wal | s have steps to them
Q Mentioning the tollway, you' ve got on the second
page of this Exhibit 38E the arrow pointing that the

tollway is directly to the west, right?

A Ri ght .

Q And your conpany builds walls for the tollways?
A Yes.

Q So you know the tollway nakes noise?

A Oh, yes.

Q The wal |l that you're proposing will do nothing

to stop tollway noise conming onto the conplai nants'
properties, right?

A I would think it wouldn't.

Q You're answer -- it will not?

A Right, it will not. OQur wall would not stop
tollway noise in that |ocation.

Q If you turned it so it went north to south,
maybe it would help a little. Let nme show you
Respondent's Exhibit 89, an aerial photograph from
March 20, 1999. Fromthe aerial, do you recognize the
LTD war ehouse here where | put the sticker?

A Yes.

L. A. REPORTING (312) 419-9292

243



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Q And you can see the trucks in the staging area,
right?

A That's right.

Q O the trailers. And the wall that we're
descri bing again stops on the west side of this drive

whi ch goes into the north parking |lot?

A It actually comes down here to angle down into
her e.
Q You said here. So we could nmake the record --

you understand this is Lakeside Drive |eading from
Route 227

A Yes.

Q As it gets up to the northeast corner of the LTD
building, it forks out into a Y?

A Right. That's correct.

Q If you go left, that takes you into the staging
area?

A That's right.

Q If you go right on the Y, that takes you to the
parking |ot?

A That's right.

Q So you're saying that the wall you proposed
comes down the west side of the east armof the Y?

A Yes, comes right down here. It goes across, up

L. A. REPORTING (312) 419-9292
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and over.

Q The evi dence shows that -- do you see this
parking | ot for Corporate 1007?

A Yes.

Q The evidence shows that this house directly
north of Corporate 100 is the Wber house.

A Al right.

Q Your wall will not stop noise fromtrucks that
are on Lakeside Drive going south to Route 22?7 Wen
they accelerate to go to Route 22, the wall won't
capture that noise and prevent it fromgoing to the
Webers?

A That's right.

Q What about here, the Rosenstrocks? They're kind
of right on the Corporate 100/LTD border. |Is that wal

going to capture all trucking operation noises that

originate fromLakeside Drive if this is -- the
testimony will show that's the Rosenstrock house?
A It wouldn't stop it from Lakeside Drive. It

woul d stop it fromthe entrance ranp and in here.
HEARI NG OFFI CER KNI TTLE: And by in here, you
nmean the staging area?
THE W TNESS: The staging area, right.

BY MR KOLAR:
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So the wall -- this $300,000 wall would provide

the nost significant protection to the Roti house which

is directly north of the LTD parking |ot?
MR. KAI SER: Objection, leading. | don't think
he's shown that M. Mtchell is hostile, and | don't

think it's appropriate that he | ead.

HEARI NG OFFI CER KNI TTLE: It's just

Ccross-exam nati on. I'd overrule that. He can ask

| eadi

ng questi ons.

BY THE W TNESS:

A

I would say the effect would be on that house

and the next house.

BY MR KOLAR:

Q What do you nean the next house?

A The Rosen -- or whoever.

Q Right. But | though | heard you say, and
guess the record will speak for itself, that the noise

wal

is not going to capture all of the -- it's not

going to capture noise from Lakeside Drive?

A Yeah, | agree with that. | said it would
protect that -- what's the nanme agai n?

Q Rosenst rock

A The Rosenstrock's house fromthe entrance ranp
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going to be protecting fromtrucks entering up Lakeside
Drive.

Q Just so the record's clear, when you say
entrance ranp, what do you nmean by that?

A Fromthis Y.

Q The left part of the Y?

A Yeah, fromthe left over here because this wal
is about 60 feet long here, so it's fromhere over into
here and it conmes down to here.

Q You said here, the Y --

A Fromthe joint of the Y -- fromthe left fork of
the Y to approxinmately the west end of the staging area
and the driveway out there is what the wall is designed
to protect so, for exanple, trucks that are sitting and
idling here.

MR. KAI SER: For the record, indicating the

truck idling at the far west end of the LTD dock area.

BY MR. KOLAR:
Q That's where you were pointing?
A Yes.

Q Do you agree that a tractor trailer accelerating
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makes nmore noi se than one at a constant speed?
A | really have no idea. | don't know all the

noi se that they've got. They have peopl e backing up and
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beepers, backing into the docks.
Q Al | egedl y?
A Al | egedly, right.
Q Woul d your noise wall provide any protection
froma garbage truck picking up garbage at the northwest

corner of the Corporate 100 parking lot?

A It would protect LTD.

Q WIll it protect the conplainants fromthe noi se?
A No.

Q Do you ever do cost benefit analysis in your

busi ness for walls, or do you just give a proposal and
estimte as to what it would cost?

A I'd have to say somewhere along the line I'm
sure we've gotten into cost benefit in terms of getting
people different options and saying that a sol ution of
this much noney will do this for you. 1In ternms of
sonmething like this, equating it to a dollar benefit, |
couldn't do that and did not do that.

Q And the wall again that is shown on the second
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page of Exhibit 38E or the location for the wall, can
you guarantee LTD that that wall would -- that $297, 000
wall would elimnate noise fromits trucking dock
operations on the conpl ai nants' properties?

A Well, what we would guarantee is that this wal
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woul d -- before we accepted a purchase order, we would
have to see the data from Thunder and Schoner and
whoever, but we typically would guarantee noise results.
And we woul d not expect sonebody to buy this unless it
was going to get them down to below the EPA |initations.
So would we guarantee it, yes. Before we guaranteed it
and accepted the purchase order, we would want to see
what the data is that Thunder based this wall size on.

Q So as you sit here today, you could not say
whet her you woul d actually give a guarantee, true?

A No. | would give a guarantee once | saw the
dat a.

Q Coul d you guarantee LTD that the neighbors
woul dn't conpl ai n anynore about noise fromthe --

A No. No. | could not guarantee that. |'ve had
exanpl es of where we've gotten people bel ow the EPA

limts and people still object to the noise.
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MR, KOLAR: | don't have anything el se.
HEARI NG OFFI CER KNI TTLE: Do you have redirect,
M. Kaiser?
MR. KAI SER: Briefly.
REDI RECT EXAM NATI ON
by M. Kaiser

Q What data in particular would you ask Tom
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Thunder to provide you before you made a guarant ee of

noi se reducti on?

A I'd like to see octave ban readi ngs that he took
out there.
Q "' m showi ng you what's previously been marked

for purposes of identification as Conplainants’

Exhibit 36. Wiile it hasn't been fully authenticated,
I"mgoing to represent to you and to the Board that when
Tom Thunder is called to testify, he will testify that
these are barrier calculations that he ran to determ ne
whet her a noise wall built in the manner that the Huff
Conmpany has recomrended would result in reduction of

noi se transmi ssion fromthe LTD dock area to the Roti,
Weber and Rosenstrock residences.

Does this look |ike the type of information
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you would want to see, M. Mtchell?

A Well, this looks to me -- this is a format it
would cone in. | mean, | don't know what this really
is. He's got sone estimated background noi se at sone
given tinme. | don't know, was that a busy day or not a
busy day. W're going to be affected by obviously
tenperature and hunmidity conditions or are we affected
by how busy the tollway is.

But this is the kind of data that we woul d
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use to then back into a guarantee, that given this type
of noise level, this is what our wall could do. And we
coul d guarantee that because we could conme out with
sound neasuring equi prrent and sound anplifiers and
generate sound at these frequencies and denonstrate that
it works.

Q And that's the sort of denopnstration the Huff
Conmpany has been meking for the 15 years you've been its
presi dent ?

A That's typically what we do for people where
t hey want a guarant ee.

MR. KAI SER:  Thank you. | have no further

guesti ons.
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HEARI NG OFFI CER KNI TTLE: Do you have a recross?

MR. KOLAR:  No.

HEARI NG OFFI CER KNI TTLE: Thank you, sir. You
could step down.

THE W TNESS: Thank you.

MR. KAISER | would, before we excuse
M. Mtchell --

HEARI NG OFFI CER KNI TTLE: Pl ease don't step
down.

MR. KAISER -- nobve to adnit into evidence

Group Exhibit 38 A through Mand if you would like to do

L. A. REPORTING (312) 419-9292

251
themone at a tine, |1'd be happy to.

HEARI NG OFFI CER KNI TTLE: Do you have any
objections to the group exhibit, first of all? Do you
want to go through them one by one, M. Kol ar?

MR, KOLAR: | want to go through them one by
one.

HEARI NG OFFI CER KNI TTLE: All right. Let's take
38A. C38Ais a fax fromHuff to Figallo I guess on
January 28th, 1997.

MR, KOLAR: | object to this one. This is not

sonmething that LTD got to nmy know edge, and, again, it's
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a business record at |east part of a business record of
I ndustrial Acoustics Conpany. And it's -- Gary Figallo,
as | understand, is a person at |AC.

HEARI NG OFFI CER KNI TTLE: Any response,
M. Kaiser?

MR, KAISER: | believe the testinony was that
M. Mtchell -- that this is one of the docunents he
relied upon in developing his firmproposal to LTD, and
it was one of the docunents he relied on in determning
that construction of a wall was technically feasible,
that a wall would be effective in reducing noise and
that the cost to the wall ultimately conming out in the

vicinity of $300,000. So for those reasons because he
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used the information contained in 38A to devel op those
opinions, | would ask that it be admtted.

HEARI NG OFFI CER KNI TTLE: |'mgoing to admit it.
| do want to note for the record, and |I'm sure you know
this, M. Kolar, that we are an adm nistrative agency.
And | woul d probably concede that it nmay not be a
busi ness record under state law, but if you're | ooking
at it fromthe adninistrative agency, we're going to be

alittle nore rel axed than nost people are.
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So I"'mgoing to admt that over your
objection. Next is 38B. It's a letter fromD. Mtchell
to Voi ght on 3/10/98.

MR. KOLAR: No objection.

HEARI NG OFFI CER KNI TTLE: That was the same as
26, right.

MR. KOLAR: Right.

HEARI NG OFFI CER KNI TTLE: Next is 38C. | don't
have a good description of this one.

MR. KAI SER.  Tom Thunder's fax to Steve Mtchell
dated May 18th, 1998, asking for coments on the draft
letter.

HEARI NG OFFI CER KNI TTLE: Any objection to this
one, M. Kol ar?

MR, KOLAR:  No.
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HEARI NG OFFI CE KNI TTLE: That will be admtted.
38D is a fax, June 5th, '98.
MR. KAISER: Correct, to Jack Voight from Steve
M tchell.
MR. KOLAR: No objection.
HEARI NG OFFI CER KNI TTLE: That will be adm tted.

38E?
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MR. KOLAR: No objection.

HEARI NG OFFI CER KNI TTLE: No obj ection, and just
for the record, that's what, Jim G ahanf

THE WTNESS: That's right.

HEARI NG OFFI CER KNI TTLE: From Steve M tchel |
38F is another one that | don't have a copy of, and
that's to Steve Mtchell fromJim G aham and | think
you' ve already objected to this one, M. Kolar, but you
may want to restate it.

MR. KOLAR: The sanme as ny objections. | guess
the first one that this is a business record of |AC not
M. Mtchell's conpany. It's hearsay.

HEARI NG OFFI CER KNI TTLE: That's duly noted, but

this will also be adnitted over your objection which
takes us to 38G, which is -- do you have an objection to
this one?

MR, KOLAR: Sanme objection as the | ast one.
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HEARI NG OFFI CER KNI TTLE: That, too, will be
admitted. 38H is dated 11/16/98 to Tony Bronge.
THE W TNESS: Tony Bronge, right.
HEARI NG OFFI CER KNI TTLE: |Is there an objection

to this one?
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MR. KOLAR: Sanme objection as | stated, the
busi ness record objection.

HEARI NG OFFI CER KNI TTLE: That will be adm tted.
3817

MR, KAISER: From M. Mtchell to M. Voight.

HEARI NG OFFI CER KNI TTLE: Dated 11/17/98.

MR. KOLAR: No objection.

HEARI NG OFFI CER KNI TTLE: That will be adm tted.
This is Conplainants' 38J. Do you have a copy of that,
M. Kol ar?

MR. KOLAR  Yes.

HEARI NG OFFI CER KNI TTLE: It's dated 1/13/99 to
Jack Voi ght.

MR. KOLAR: No objection.

HEARI NG OFFI CER KNI TTLE: 38K to Jack Voi ght
dated 2/13/99.

MR, KOLAR: It's to Jack Voight, no objection
No objection to 38K

HEARI NG OFFI CER KNI TTLE: And 38L is a Building
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the Sound Barrier brochure.
MR, KOLAR: Sanme objection on the business

record issue
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HEARI NG OFFI CER KNI TTLE: If that's the
objection, I will admt this one as well. 38M these
are these two. Have you seen these, M. Kol ar?

MR. KOLAR  Yes.

HEARI NG OFFI CER KNI TTLE: How woul d you descri be
these, M. Kaiser?

MR, KAISER: | would say those are the diagrans
of the LTD dock area originally provided to the Huff
Conmpany by LTD and then the Huff Conpany's annotation.

HEARI NG OFFI CER KNI TTLE: |Is there an objection
to these, M. Kolar?

MR. KOLAR: No. | don't understand this. |

don't think the Board will either. Strike that fromthe

record.

HEARI NG OFFI CER KNI TTLE: No. We're |leaving
that one in there. These will be adnmitted as well. |
can't speak for what the Board will or will not
understand. | don't understand them though. 1'Il say

that for the record.
Al right. That's all we had. W had sone

exhibits fromthe respondent, but you wanted to | eave
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those for |ater.
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MR. KOLAR: Right.

MR, KAISER: Well, | want to thank again
M. Mtchell for com ng down. Thank you very nuch.

THE WTNESS: |1'Il step down.

HEARI NG OFFI CER KNI TTLE: Sir, you can step
down. Let's go off.

(Di scussion had off the record.)

HEARI NG OFFI CER KNI TTLE: Wy don't you j ust
tell me which one you' ve stipulated to.

MR, KOLAR: | have agreed to --

HEARI NG OFFI CER KNI TTLE: Let's just meke it
clear. There's a nunber of conplainants' exhibits that
have been stipulated to and that will be admitted with
no objection fromthe respondent. W' re going to go
t hrough those that have been stipulated to.

M. Kol ar?

MR. KOLAR: | have agreed to Conplainants' 1, 2,
3, 4, 6, 7, 9, 10, 11, 12, 15, 20, 21, 22.

HEARI NG OFFI CER KNI TTLE: Those will all be
admitted. Did you want to keep going from 22 and see if
we can finish those that you guys can stipulate to?

MR. KOLAR:  Yeabh.

MR, KAISER: It might help if we do it off the
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record and then conme back on when we have the agreenent.

HEARI NG OFFI CER KNI TTLE: That's fine by me.
Let's go off.

(Di scussion had off the record.)

MR. KOLAR: Then | would also stinulate and not
object to 26, 27, 28, 29, 33, 34, 35, 37.

HEARI NG OFFI CER KNI TTLE: Okay. Those also will
be admitted and that is -- I'mgoing to over them just
to make sure | have them

M. Kolar, correct ne if | make any m st akes
as I"'mreciting.

MR. KOLAR: Are we going back to the beginni ng?

HEARI NG OFFI CER KNI TTLE: |'m not going to state
what they are. |'mjust going to state the nunbers.

MR, KOLAR: Okay. Great.

HEARI NG OFFI CER KNI TTLE: I've got 1, 2, 3, 4,
6, 7, 9, 10, 11, 12, 15, 20, 21, 22, 26, 27, 28, 29, 33,
34, 35 and 37; is that correct?

MR. KOLAR: Correct.

HEARI NG OFFI CER KNI TTLE: As to the rest of
these, we'll be willing do address those |ater,

M. Kaiser?
MR. KAISER: Yes. They're reserved pending

further testinony.
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HEARI NG OFFI CER KNI TTLE: And, M. Kol ar, your
exhibits that you discussed today will also be reserved?

MR. KOLAR: Yeah, |'Il do that during ny case.

HEARI NG OFFI CER KNI TTLE: Okay.

MR. KOLAR: There's one nmore | guess if you want
to address, Nunber 16.

HEARI NG OFFI CER KNI TTLE:  Yes.

MR. KOLAR: That's from Marvin Berman to M ke
Har a.

HEARI NG OFFI CER KNI TTLE:  Yes.

MR, KOLAR: My problemwth it, as | told Steve,
and | guess if you want to admit it for alimted
purpose, that will be your decision, but it refers to a
Bannockburn ordi nance and all egi ng, basically, or
vi ol ati ng a Bannockburn ordi nance.

| think it's prejudicial to LTD, M. Bernman's

al I egati ons since Bannockburn, | think testinony has
shown, never did anything. | mean, M. Hara said he got
it, but, again, | have problenms with the ordi nance 93

dash 37 referenced no | oading activities, et cetera.

HEARI NG OFFI CER KNI TTLE: But you're not
objecting to it on the authenticity or foundation being
| ai d?

MR KOLAR  Right.
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HEARI NG OFFI CER KNI TTLE: M. Kaiser, would you
agree to it being admtted into evidence for the limted
pur pose excl udi ng those --

MR. KAISER | would ask that the reference to
ordi nance 93 dash 31 remain in the event we do introduce
an ordinance with that nunmber, but | don't even agree
that this suggests that there's a violation

I think he's just pointing out that these
activities could be violations, but | don't think
there's a statenent in there saying that LTD, you're in
violation of this ordinance, so | ask that it be
admitted in its entirety.

HEARI NG OFFI CER KNI TTLE: How about we admit it,
M. Kolar, with your stipulation that you're not
conceding to the fact that Bannockburn had ever alleged
any violations or anything like that?

MR. KOLAR:  Fine.

HEARI NG OFFI CER KNI TTLE: W/l that be okay,

M. Kaiser?

MR KAISER | would let it in that this letter

does not prove -- | would say all this letter does is

it's entered for notice that it was received by M ke
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Hara on or about this time, that these concerns were

rai sed by the village. | would

concede that this letter
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standi ng by itself does not even suggest nuch |ess state

that LTD was in violation of the ordi nance referenced

t herei n.

HEARI NG OFFI CER KNI TTLE:

M. Kol ar?

MR. KOLAR: That's fine.

HEARI NG OFFI CER KNI TTLE:

as noted on the record with the
parties. All right. Thank you
back here 9:30 tonorrow.

(End of proceeding.)

Is it sufficient,

That will be admtted
comments of both

very rmuch. We'll neet
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STATE OF ILLINO S )
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Reporter of the State of Illinois, do hereby certify
that | reported in shorthand the proceedi ngs had at the
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proceedi ngs at said hearing as appears from ny

st enographi ¢ notes so taken and transcribed under ny

personal direction and signed this day of
_________ , 1999.
Not ary Public, DuPage County, Illinois

CSR No. 084-004285
Expiration Date: May 31, 2001.



19

20

21

22

23

24

SUBSCRI BED AND SWORN TO
before ne this day

of

Not ary Public

L. A. REPORTING (312) 419-9292



